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Fee and Tax. According to Words and 

Phrase‟, Permanent Edition, Vol. 41 Page 

230, a charge or fee, if levied for the 

purpose of raising revenue under the 

taxing power is a „tax‟. Similarly, 

imposition of fees for the primary 

purpose of „regulation and control‟ may 

be classified as fees as it is in the 

exercise of „police power‟, but if revenue 

is the primary purpose and regulation is 

merely incidental, then the imposition is 

a „tax‟. A tax is an enforced contribution 

expected pursuant to a legislative 

authority for purpose of raising revenue 

to be used for public or governmental 

purposes and not as payment for a 

special privilege or service rendered by a 

public officer, in which case it is a „fee‟. 

Generally speaking „taxes‟ are burdens of 

a pecuniary nature imposed for defraying 

the cost of governmental functions, 

whereas charges are „fees‟ where they 

are imposed upon a person to defray the 

cost of particular services rendered to his 

account …………………………………………… 

The main difference between “a fee” and 

“a tax” is on account of the source of 

power. Although “police power” is not 

mentioned in the Constitution, we may 

rely upon it as a concept to bring out the 

difference between “a fee” and “a tax”. 

The power to tax must be distinguished 

from an exercise of the police power. The 

“police power” is different from the 

“taxing power” in its essential principles. 

The power to regulate, control and 

prohibit with the main object of giving 

some special benefit to a specific class or 

group of persons is in the exercise of 

police power and the charge levied on 

that charge levied on that class to defray 

the costs of providing benefit to such a 

class is “a fee”. Therefore, in the 

judgment in State of West Bengal v. 

Kesoram Industries Ltd. : 2004 AIR SCW 

5998: (2004) 10 SCC 201, it has been 

held that where regulation is the primary 

purpose, its power is referable to the 

„police power‟. If the primary purpose in 

imposing the charge is to regulate, the 

charge is to regulate, the charge is not a 

tax even if it produces revenue for the 

Government. But where the Government 

intends to raise revenue as the primary 

object, the imposition is a tax. Int eh 

case of synthetics and Chemicals Ltd. vs. 

State of U.P., (1990) 1 SCC 109 : AIR 

1990 SC 1927, it has been held that 

regulation is a necessary concomitant of 

the police power of the State and that 

though the doctrine of police power is an 

American doctrine, the power to regulate 

is a part of the sovereign power of the 

State,  exercisable by the competent 

legislature. However,  as  held  in 

Kesoram‘s  case (supra),  in   the   garb 

of regulation, any fee or levy which has 

no   connection   with   the   cost or 

expense   of administering   the 

regulation   cannot   be   imposed   and 

only  such levy can be justified which can 

be treated as part of regulatory measure. 

To  that  extent,  the State‟s  power  to  

www.taxguru.in



 
Excise Appeal No.75714 of 2017 

 
 

 

68 

www.taxguru.in



 
Excise Appeal No.75714 of 2017 

 
 

 

69 

 

www.taxguru.in



 
Excise Appeal No.75714 of 2017 

 
 

 

70 

 

Agency. The amount of fee levied is 

supposed to be based on the expenses 

incurred by the Government in rendering 

the service, though in many cases the 

costs are arbitrarily assessed. Ordinarily, 

the fees are uniform and no account is 

taken of the varying abilities of different 

recipients to pay. These are undoubtedly 

some of the general characteristics, but 

as there may be various kinds of fees, it 

is not possible to formulate a definition 

that would be applicable to all cases. The 

Commissioner, Hindu Religious 

Endowments, Madras v. Sri Lakshmindra 

Thirtha Swamiar of Sri Shirur Mutt. 

(1954) SCR. 1005: AIR 1954 SC 282, 

295, 296. 

 

The term “licence fee” and the term 

“fixed fee” in the context of the U.P. 

Excise Act, 1910, the Ordinance and the 

Excise (Amendment) Rules, 1972 being 

the consideration, which the Government 

receives from a private party to part in 

latter‟s favour its exclusive privilege or 

right to vend foreign liquor in specified 

shops of any locality in U.P. State under 

a contract by way of Shop Licence Form 

(Form FL-4) or (Form FL-5), it is held by 

us, to be not „fee‟ at all, falling in line 

with the view expressed in this regard by 

a Constitution Bench of the Court in Har 

Shankar v. Deputy Excise and Taxation 

Commissioner, (1975) 1 SCC 737: AIR 

1975 SC 1121, and other decisions 

adverted to. If that be so, the „licence 

fee‟ or „fixed fee‟ cannot partake of the 

character of either „regulatory fee‟ or 

„compensatory fee‟ so as to regard it as 

„fee‟.  Thus,  neither  the  „licence fee‟ 

nor „fixed fee‟ realizable from a private 

party   for   granting   the   privilege   or 

right   to   sell   or   vend   foreign   

liquor   to   such   party   can   fall  within 

the ambit of the subject „fee‟ in the entry 

to List II of the   Seventh   Schedule to 

the Constitution.   Then,   the „licence 

fee‟ or „fixed   fee‟  under   consideration, 

 

Cannot be regarded as “tax” since the 

characteristics of tax, namely, its levy 

being compulsive in nature, its burden 

being common, it being payable 

according to the varying abilities of the 

person to be charged, are wholly absent 

in both of them. As „duty‟ or „cess‟ stands 

on the same footing as „tax‟, the „licence 

fee‟ of „fixed fee‟ cannot be regarded 

either as „duty‟ or „cess‟. State of U.P. an 

dothers v. Sheopat Rai an dothers. 

(1994) Supp 1 SCC 8.  
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