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* IN THE HIGH COURT OF DELHI AT NEW DELHI

% Date of decision: 06.02.2024

+ W.P.(C) 1223/2024 & CM APPLs. 5136-38/2024

RAVIN SACHDEV PROPRIETOR OF M/S SEAMS ..... Petitioner
Versus
UNION OF INDIA AND ANR. ... Respondents

Advocates who appeared in this case:
For the Petitioner: Mr. Rajesh Banati, Mr. Ashish Sareen, Mr. Adil Asghar, Mr.
Ankit Banati and Mr. Harsh Gupta, Advocates.

For the Respondent: Mr. Vikas Kumar Sharma, Senior Panel Counsel with Mr.
Rajat Chaudhary, Mr. Puneet Rathi, Mr. AK. Suri, Advocates
for R-1.

CORAM:-
HON’BLE MR. JUSTICE SANJEEV SACHDEVA
HON'BLE MR. JUSTICE RAVINDER DUDEJA

JUDGMENT

SANJEEV SACHDEVA, J. (ORAL)

1. Petitioner impugns order dated 18.05.2023, whereby the appeal
filed by the petitioner impugning the Order-in-Original dated
25.08.2022 has been dismissed on the limited ground of delay.

2. Impugned order records that a delay of maximum period of one
month could be condoned under Section 107(4) of the Goods and
Services Tax Act, 2017 [“GST Act”] and as the subject appeal has
been filed with a delay of two months, the same could not be
condoned.
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3. As per the petitioner, petitioner made an application seeking
refund on 27.06.2022. The Assistant Commissioner rejected the
application seeking refund by order dated 25.08.2022. The statutory
period of filing an appeal against the order was three months.
Petitioner filed an appeal thereto through the online portal on
22.11.2022, within the period of three months.

4, Petitioner has produced before this Court the digital record of
the documents filed with the appeal. It is noticed that the appeal that
was digitally filed also contained the scanned copy of the original
Order-in-Original dated 25.08.2022.

5. Section 107 of the GST Act reads as under:-

(1) Any person aggrieved by any decision or order passed under this
Act or the State Goods and Services Tax Act or the Union Territory
Goods and Services Tax Act by an adjudicating authority may appeal
to such Appellate Authority as may be prescribed within three months
from the date on which the said decision or order is communicated to
such person.

XXX XXX XXX XXX

(4) The Appellate Authority may, if he is satisfied that the appellant
was prevented by sufficient cause from presenting the appeal within
the aforesaid period of three months or six months, as the case may
be, allow it to be presented within a further period of one month.

XXX XXX XXX XXX

6. Section 107 of the GST Act stipulates filing of an appeal within
a period of three months from the date on which the decision or order
is communicated to the appellant and empowers the Appellate
Authority to permit it to be presented within a further period of one

month.
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7. Reference may also be had to Rule 108 of the Rules of Central
Goods and Services Tax, 2017, as it stood prior to the amendment
carried out with effect from 04.08.2023. Since the said appeal was
filed on 22.11.2022, the un-amended Rules would apply. The un-

amended Rules reads as under:-

“108. Appeal to the Appellate Authority.- (1)An appeal to the
Appellate Authority under sub-section (1) of section 107 shall be filed
in FORM GST APL-01,along with the relevant documents, either
electronically or otherwise as may be notified by the Commissioner,
and a provisional acknowledgement shall be issued to the appellant
immediately.

(2) The grounds of appeal and the form of verification as contained in
FORM GST APL-01 shall be signed in the manner specified in rule
26.

(3) A certified copy of the decision or order appealed against shall be
submitted within seven days of filing the appeal under sub-rule (1)
and a final acknowledgement, indicating appeal number shall be
issued thereafter in FORM GST APL-02 by the Appellate Authority or
an officer authorised by him in this behalf: Provided that where the
certified copy of the decision or order is submitted within seven days
from the date of filing the FORM GST APL-01, the date of filing of the
appeal shall be the date of the issue of the provisional
acknowledgement and where the said copy is submitted after seven
days, the date of filing of the appeal shall be the date of the
submission of such copy.

Explanation.— For the provisions of this rule, the appeal shall be
treated as filed only when the final acknowledgement, indicating the

appeal number, is issued.”

8. Rule 108 (1) as it stood prior to amendment, permitted the
appellant to file an appeal along with relevant documents either
electronically or otherwise. On such filing, a provisional

acknowledgment was to be issued to the appellant immediately.

9. Sub Rule (3) stipulates that certified copy of the decision or
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order appealed against is to be submitted within seven days of filing
of the appeal. On such filing, a final acknowledgment is to be issued
by the Appellate Authority or an Officer authorised in that behalf.

10. In the instant case, appellant, on 26.11.2022 i.e. within five
days of the filing of the appeal through the online portal, sent the
hardcopy of the order appealed against by post to the Office of
Commissioner of Central Tax. Petitioner subsequently learnt that the
hardcopy of the original order was forwarded to the Department of
GST-I instead of GST-II.

11.  Appellant submitted that they had got a telephonic information
from GST-I that the documents pertain to GST-Il. Appellant,
thereafter, immediately on 20.01.2023, collected the documents from
GST-I and submitted the same to GST-II.

12. The above factual matrix that the hardcopy was sent by the
petitioner within time, however, to a wrong Department, is not
controverted by the Department. The only reason given for the
rejection of the appeal is that the same has been filed late. The date of
filing being taken as the date when the hardcopy was collected by the
petitioner from GST-I and handed over to GST-II.

13. We note that there is no dispute that the petitioner filed the
appeal within time along with a scanned copy of Order-in-Original as
an annexure. Said filing was done within a period of three months,

thereafter, petitioner sent the original Order-in-Original by post,
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however, to an incorrect Department.

14.  Action of the petitioner was clearly bonafide and the error was
not of a nature that could have led to the order rejecting the appeal
solely on the ground of limitation. Had the petitioner been informed
immediately on the receipt by GST-I, petitioner would have rectified
the error immediately, however, as per the communication placed on
record by the petitioner, petitioner was informed by the officers of
GST-1 about the incorrect filing and immediately thereafter, petitioner

took the remedial steps.

15.  Since the action of the petitioner is bonafide and petitioner
appears to be diligently prosecuting the appeal, we are of the view that
there is no delay attributable to the petitioner in filing of the appeal.
Consequently, we hold that the appeal has been filed within time.
Even if there was some delay in filing the appeal, the delay appears to
be bonafide. Accordingly, we are of the view that delay, if any, is
liable to be condoned. Consequently, the impugned order dated
18.05.2023 is set aside. Appeal is restored on the file of Appellate
Authority i.e Commissioner of Central Sales Tax, Appeals-Il. Said
Officer is directed to dispose of the appeal in accordance with law on

merits.

16.  For the sake of completeness, we may also note that with effect
from 04.08.2023, said Rule has been amended and online filing has
been made mandatory and only in exceptional circumstances, manual

filing has been permitted. Proviso to Sub Rule (3), that has been added
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permits a self-certified copy of the order to be uploaded.

17.  The appeal is accordingly allowed in the above terms.

SANJEEV SACHDEVA, J

RAVINDER DUDEJA, J
FEBRUARY 06, 2024/vp
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