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IN THE NATIONAL COMPANY LAW TRIBUNAL
NEW DELHI BENCH (COURT - II)

Item No. 201
(IB)-97/ND/2022
IA-2724 /2024, IA-2148 /2024

IN THE MATTER OF:

Indiabulls Housing Finance Ltd. ... Applicant/Petitioner
Versus
Dr. Subhash Chandra Respondent

Under Section: 95(1) of IBC, 2016

Order delivered on 27.05.2024

CORAM:
SH. ASHOK KUMAR BHARDWAJ, HON’BLE MEMBER (J)
SH. SUBRATA KUMAR DASH, HON’BLE MEMBER (T)

PRESENT:

For the Applicant/FC : Adv. Sumesh Dhawan, Adv. Sonali Jaitley
Bakhshi, Adv. Jaiyesh Bakhshi, Adv. Ravi Tyagi,
Adv. Mayank Mishra, Adv. Manmilan Sidhu, Adv.
Chirag Sharma, Adv. Sudiksha Saini, Adv.
Saksha Jha, Adv. Shikhar Misra, Adv. Shaurya
Shyam

For the Respondent : Adv. Vaibhav Gagar, Adv. Ritwika Nanda, Adv.
Shruti Gupta, Adv. Shefali Munde, Adv. Dev Karn
Singh, Adv. Petal Chandhok with Mr. Subhash
Chandra in person

For the RP : Adv. Vinod Kumar Chaurasia, Mr. Raj Kamal
Saraogi, RP

Hearing Through: VC and Physical (Hybrid) Mode
REPORTABLE

ORAL ORDER

IA-2724/2024: As can be seen from the averments made in the application,
the IA-2148/2024 was listed for hearing before this Bench at Serial No. 206

and time of assembling of Bench mentioned in the cause list was 2 pm.
Nevertheless, subsequently, in the wake of the situation that the Judicial
Member was to preside over three benches, to rationalize the time of the
Benches, on 18.05.2024 itself the time of assembling of this Bench was
changed to 11:30 am. Mr. Sumesh Dhawan, the Ld. Counsel appearing for
the Creditor appeared before this Bench on 20.05.2024 when the matter was
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taken up and requested for an opportunity to file reply to the application
within three days. Nevertheless, once initially the time for assembling of
Bench was shown as 2 pm., the Counsel appearing for the Applicant in [A
bona-fidely believed so and it is justifiable on his part to say that it was only
on account of sudden change in the time of assembling of the Bench that he
could not remain present in Court on 20.05.2024, when the matter was called

for hearing.

In the wake, the prayer made in the application is allowed, and the hearing
qua [A-2148/2024 is advanced for adjudication.

IA-2148/2024: The prayer made in the captioned application reads thus:

“a. Pass an Order under Section 98(2) for the Replacement of the
Resolution Professional namely Mr. Raj Kamal Saraogi and
appointment of Mr. Arvind Kumar, IBBI/IPA-001/IP-
P00178/2017-18/ 10357 as the Resolution Professional;

b. Pass any other or further orders as this Hon’ble Tribunal may

deem fit.”
2. The application filed by the Personal Guarantor espousing that:

(i) The RP namely Mr. Raj Kamal Saraogi met him on 24.04.2024
and during the course of the meeting he endeavoured to apprise him
with the nature of his business and the interest he carried qua the

same;

ii. During the course of the meeting, the PG was unable to gain
confidence in the RP and the impression what he gathered is that the
RP could not aptly comprehend and understand the vastness and
intricacies of the complicated affairs of the Respondent as

businessman, a philanthropist and as a public servant.

iili. The Personal Guarantor is committed to resolve all the present

issues and bring quietus to any and all the dispute, but to meet the
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5. We heard the Counsels for the parties and perused the record. The
allegations made in the additional affidavit that the IP’s remark that this
matter will go to bankruptcy is denied by the IP/RP present before us as
also by Mr. Chaurasia, Ld. Counsel who represented him. Nevertheless,
both the RP and Mr. Chaurasia categorically admitted that on 24.04.2024,
they met the Personal Guarantor in Lodhi Hotel and Mr. Chaurasia
effectively participated in the process. From Sections 102 to 112 of IBC,
2016, it nowhere appears that the RP could carry with him any lawyer to
meet PG, while seeking to discharge his function in terms of the provisions
of Section 105 of IBC, 2016 i.e. the stage when PG has to prepare his

repayment plan.

6. We could also peruse the Insolvency and Bankruptcy Board of India
(Insolvency Resolution Process for Personal Guarantor to Corporate Debtor)
Regulations 2019. Even these regulations do not indicate anywhere that
the RP appointed by this Tribunal in terms of the provisions of Section 97
of IBC, 2016 is entitled to take the assistance of a lawyer while discharging
his function as RP at the stage, when the PG was yet to prepare his re-
payment plan. We are unable to appreciate why and how the RP felt the
need to conduct the meeting in an expensive hotel, when the responsibility
given to him was to conduct process for Insolvency Resolution of Personal

Guarantor.

7. Section 100(2) of IBC, specifically provides that where the Adjudicating
Authority admits an application under sub-section (1) of Section 100 it may
on the request of the RP issue instructions for the purpose of conducting
negotiations between the debtor and the creditors and for arriving at a
repayment plan. Apparently, no such request was made by the RP. When
we heard the matter for admission of the application filed under Section 95

of IBC, 2016.

8. While discharging function in terms of the provisions of Section 105 of
IBC, 2016 read with Regulation 17, role of the RP is only to extend the

service as consultant to the Personal Guarantor. When in terms of the
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provisions of Section 105 read wtih Regulation 17 of Insolvency and
Bankruptcy Board of India (Insolvency Resolution Process for Personal
Guarantor to Corporate Debtor) Regulations, 2019, the role assigned to RP
himself is that of consultant and re-payment plans has to be prepared only
by the debtor, it is difficult for us to appreciate that the RP whose presence
itself is recognized and acknowledged as that of consultant can have the
services of another lawyer, while discharging the function as consultant
only. The provisions of Section 105 of IBC, 2016 and Regulations 17 of the
aforementioned regulations are very clear that the repayment plan has to
be prepared by the Debtor and it is for him to consult the RP. A reading of
Section 105(2) of the Code, further makes it clear that it is only in terms of
the repayment plan that the Resolution Professional may be required or
authorized to carry on the debtor’s business or trade on his behalf or in his
name or realise the assets of the debtor or administer or dispose of any
funds of the debtor. Thus, when there was no such authorization in favour
of RP, we are unable to appreciate and comprehend that how the Ld.
Counsel for the RP could rely upon Regulation 18 of the aforementioned
regulation. Such arguments could be appreciated only if the Personal
Guarantor would have made authorization in favour of the RP, in terms of
the provisions of Section 105(2) of IBC, 2016. [At this stage Mr. Chaurasia
interjected and submitted that when Regulation 18 of the aforementioned
regulations provide that the Professional appointed by the RP for the
resolution process shall not purchase and acquire any interest in the
property of Guarantor without permission of the Adjudicating Authority,
apparently the RP was entitled to carry with him a lawyer while meeting the
Personal Guarantor. He also made reference to Regulation 3(i) of the
aforementioned regulations to espouse that when resolution process costs
include the fees payable to the professionals engaged, if any, the RP was
justified in taking him to the Lodhi Hotel, while meeting the Personal

Guarantor.]

Satya Prakash Page 9 of 11



www.taxguru.in

9. Of course when the Ld. RP could deny that he ever made the comment
that the matter will go to Bankruptcy, we ignore to adjudicate upon the plea

espoused in additional affidavit filed by the PG.

10. Indubitably, the object and intent of chapter 3 of IBC, 2016 is to ensure
that the Insolvency of the Personal Guarantor is resolved. The RP is
assigned the role in terms of the provisions of Regulations 102 to 112 of the
Code, read with Regulations 4,5,6,7,8,9,10,11,12,14 and 15 of the IBBI
(IRP for PG to CD) Regulations, 2019. Maybe while discharging function
under Section 107 of the Code, read with Regulation 10 of IBBI (Insolvency
resolution process for Personal Guarantor to Corporate Debtor),
Regulations 2019, the RP may need the services of some cost
Accountant/Chartered Accountants etc. But we are unable to appreciate
that how before preparation of plan under Section 105 of IBC, 2016, he
could feel need to meet Personal Guarantor along with lawyer in Lodhi

Hotel.

11.1t would not be out of context to note that during the course of hearing
the Personal Guarantor could suggest a couple of names for being as RP in
place of Mr. Raj Kamal Saraogi as RP. The plea was opposed by Mr. Sumesh
Dhawan, Ld. Counsel appearing for the Financial Creditor. Even otherwise
also we do not see any such provision in the Code that when the application
is preferred by the Creditor in terms of the provisions of Section 95 of IBC,
2016, this Tribunal may appoint an IP suggested by the Personal Guarantor
as RP qua the insolvency resolution process in progress in respect of his

insolvency.

12. Considering his experience, we appoint Mr. Shiv Nandan Sharma, IP
as RP in place of Mr. Raj Kamal Saraogi, IP. It is made clear that nothing
observed hereinabove should be held against Mr. Chaurasia or Mr. Raj
Kamal Saraogi in any manner. We have ordered the replacement of Mr. Raj
Kamal Saraogi only because the procedure given in chapter 3 of the Code
is beneficial procedure and the role of RP is only that of facilitator between

PG and Creditors. The present order would not be relied against them for
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any purpose and in manner, the only ramification of the order is

replacement of RP.

13.Mr. Raj Kamal Saraogi, the RP, would be entitled to claim his
professional fees and other expenses incurred by him as CIRP cost. It goes
without saying that the newly appointed RP would discharge his function
in terms of our order dated 22.04.2024, afresh.

Sd/- Sd/-
(SUBRATA KUMAR DASH) (ASHOK KUMAR BHARDWAJ)
MEMBER (T) MEMBER (J)
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