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The issue involved in this case relates to unjust enrichment, the 

appellant during the period 10.05.2012 to 14.05.2012 claimed having paid 

Excise Duty, sought refund from the department as abatement percentage 

permitted on their product under Notification No. 26/2012 dated 10.05.2012 

was varied from 25% to 35%. During the impugned period, the appellant 

cleared  their product i.e. Air Conditioner at old rate of abatement, therefore, 

on coming to  know of their mistakes filed refund claim of Rs. 15,23,922/-. 

On being asked to show that there was no unjust enrichment, as per 

presumption available in Section 12B of the Central Excise Act, 1944, the 

appellant relied upon the Chartered Accountant’s Certificate dated 

29.10.2012 which reads as follows:- 
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"Further, it is on the part of the assessee to prove that the 

incidence of Central Excise duty has not been passed on to ultimate 

customer as per the provision of section 11B of the CEA,. The 

Chartered Accountants M/s S R Batlibol & Associates vide their 

certificate dated 29.10.2012 stated that the excess excise duty of Rs 

15,23,922/- is shown as advance account as per un-audited books of 

accounts as on June 30, 2012; that the excess duty has been 

recorded in the books of accounts as debit under the ledger account 

namely, "Central Receivable" and has not been debited to "Cost of 

goods sold" under the statement of profit and loss for the quarter 

ended on June 30, 2012. The said assessee except the above 

certificate, failed to submit the documentary evidence that they have 

not recovered the ultimate duty from their customers to whom the 

said goods have been sold from their depot and also failed to prove 

that the duty burden has not been passed to the ultimate customers." 

 

 

2. The learned Commissioner (Appeals) while dealing with the matter 

gave the following findings:- 

 

8.3 I find that appellant has contested that their claim was restricted to 

those cases where the goods were not sold, but were transferred to 

depot/godown and duty shown on the invoice was not recovered from any 

person in the absence of sale and at the same time, the duty claimed as 

refund was specifically shown as receivable in the books of account and 

certificate of Chartered Accountant to that effect was produced. 

8.5 In my opinion appellants' contention would have been worth 

consideration, if the appellant have provided the documents evidence to 
prove that the disputed goods cleared during the period 10/5 / 2012 to 
14/5 / 2012 were in their possession. I find that during the remand 

proceedings also they have not produced such documents before the 
adjudicating authority resulting in to rejection of their claim. So far as the 

Chartered Accountant's certificate produced is concerned, I hereby 
mention the excerpts of Sub-Para-D of Para - I, that:- 

 

"we have been informed by the management that the above excise 

duty has not been directly or indirectly passed on to the customers. 

We have relied upon such representation from the management and 

have not undertaken any procedure on the same”. 
 

        Plain reading of said excerpts of the certificate, it can be concluded 

that such certificate cannot be treated proper as the auditors have simply 
relied the representation from the management and have not undertaken 

any procedure on the same.” 

 
2.1 In short, he rejected the claim for lack of evidence and on the basis of 

various lacunae as pointed out by the Commissioner (Appeals) in its order. 

Appellants aggrieved by the order, have filed the present appeal. 
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3. The Learned Advocate, inter alia, emphasized that  rejection of refund 

was improper and that certificate given by Chartered Accountant based on 

their books of accounts and given by an expert was an acceptable 

documentary evidence and goods for which refund was claimed were those 

which were not sold but were transferred to depot/godown of the appellant 

for onwards sale that the duty shown on the invoice was not recovered from 

any other person and  in the absence of sale, they had shown duty claim  as 

refund specifically as receivable in the books of account and certificate of the 

Chartered Accountant has also shown the same. Also as the lower 

authorities held that goods were sold on MRP assessment basis, the duty 

element that specifically passed on as the MRP would include the element of 

Excise Duty. The appellant contended that this is nothing but lack of 

appreciation of MRP being used as basis for valuation and the goods actually 

being sold or sale price of transaction value. In the present instance, the 

goods on which refund was claimed were those which were not sold and the 

same were lying in the depot and therefore no burden or incidence of tax 

was actually passed to any other customers. 

4. The Learned AR relies upon the finding of Commissioner (Appeals) and 

also relied additionally upon the decision of “Apnacar.Com Pvt. Ltd. Vs 

Commissioner of Central Tax Bangaluru South Commissionerate as reported 

in 2021 (55) GSTL 166 (Tri.-Bang.) to indicate that Chartered Accountant 

Certificate if issued at the request of the appellant cannot be considered as 

conclusive proof to decide any other issues.     

 

5. Considered, the rival submissions. This Court has gone through the 

records as are available on the file. The appellant have contended that 

consequent upon abatement being varied vide Notification No. 26/2012 

dated 10.05.2012, they could not clear the goods from factory by claiming 

higher abatement due to oversight and goods were cleared by them to their 

depot and not to the ultimate consumer as on the date of filing refund which 
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inter alia, was rejected on the ground of unjust-enrichment and lack of 

sufficient evidence. They claimed that they have not varied price as was 

prevailing prior to abatement percentage having been raised by the 

aforesaid notification and therefore the duty in effect was not extra charged 

from the customers. They have also sought to place reliance on the C.A 

certificate as above. 

5.1 While considering the rival submissions, this Court finds that as 

pointed out by the Learned Commissioner (Appeals) the language of the CA 

certificate leaves much to be desired. And therefore for reasons stated he 

has correctly rejected the same. However, under Section 4A of the Central 

Excise Act, 1944 which deals with the valuation of  excisable goods with 

reference to Retail Sales Price, in Section 4A(3) following has been 

provided:- 

 

Section 4A(3):- “The Central Government may, for the purposes of 

allowing any abatement under sub-section 2, take into account the 

amount of duty of excise, sales tax and other taxes, if any, payable 

on such goods.”  

 

5.2 It is thus clear that variance in the rate of abatement just does not 

happen due to variance of Excise Duty only but also because of variance of 

other taxes that might have moved intandem with the rate of abatement.  In 

fact percentage of abatement is likely to go up as per Section 4A(3) only 

when taxes have already been raised. It is thus clear that unless and until 

exact components of Excise duty varied as well as other taxes including 

state levies varied while computing abatement is known, it cannot be stated 

by a party categorically that it paid which tax in excess, specially when some 

state levies are meant for wholesalers and retailers. It is thus clear that in 

MRP based assessment, refund of non claim of abatement cannot be purely 

treated as a refund of excise duty paid in excess only as per Section 11B. In 

the proceedings before this Court, such information as to what all taxes went 
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into working of abatement is woefully lacking. Party has also not produced 

the same by procuring the same under R.T.I or otherwise. Further, there is 

nothing on record from the party as to what happened beyond depot and 

whether apart from itself, all retailers and wholesaler paid higher tax which 

was the component of higher abatement or whether consumer was less 

charged by reducing M.R.P, by way of a discount. Since the fixing of MRP has 

repercussions even under legislations like Legal Metrology Act and change of 

such MRP once goods are cleared from the end of manufacture, is not easy 

to change. Therefore, it cannot be agreed upon as mentioned by the 

appellant on the basis of the evidence made available that they having 

cleared the goods did not charge the price as per abatement claimed by 

them from ultimate consumer and also that excess abatement was only on 

account of excess excise duty, which they alone will have borne the brunt of 

in case of their above oversight. The onus which is upon the party as per 

presumption of Section 12B is therefore not discharged. However, it is 

desirable that department too while working out abatement as per Section 

4A(3) should exhibit transparency in its working to indicate what all taxes 

and to what extent have been taken in to consideration or at least should 

liberally provide such information to concerned parties. 

6. This Court therefore finds no merit in appeal and rejects the same.  

 

  

(Pronounced in the open Court on 21.09.2023) 
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MEMBER (JUDICIAL) 
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