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PER Ms. MADHUMITA ROY - JM:

The instant appeals filed at the behest of thesas® and Revenue are
directed against the order dated 18.03.2011 pdsgdlde Ld. Commissioner
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of Income Tax-1V, Ahmedabad (in short ‘CIT’) und&ection 263 of the
Income Tax Act, 1961, (hereinafter referred toths ‘Act’) arising out of the
order dated 31.03.2009 passed by the ITO, WardaBnpur under Section
143(3) r.w.s. 147 of the Act for Assessment YeaD&07 & order dated
13.10.2011 passed by the Ld. Commissioner of Incdare (Appeals)-XX,

Ahmedabad (in short ‘CIT(A)’) arising out of theder dated 23.12.2010
passed by the ITO, Ward-2, Palanpur under Secd@(3) of the Act for A.Y.

2008-09.

2. Since, both the appeals relate to the same s&ssesd the issue on
merit are almost identical, these are heard anaklg@nd are being disposed

of by a common order for the sake of convenience.

ITA No. 1465/Ahd/2011 — A.Y. 2006-07 (Assessee’pead)

3. The brief facts leading to the case is this that assessee filed its
original return of income on 30.01.2006 declaring. Nncome. Further

revised return on 19.02.2007 showing NIL income Jiéed assessment
whereof was finalized upon acceptance of the retuncter Section 143(3) of
the Act dated 10.04.2008 by the Ld. AO. Subsedyerd-assessment order
under Section 147 of the Act was passed on 31.09.2@mputing NIL

income allowing the deduction under Section 80IA{#)he Act amounting to

Rs.2,43,70,059/-. However, the Ld. PCIT issuedtica dated 01.03.2011
(appearing at Page No.55 of the paper book filddrbais) under Section 263
of the Act opining that the work executed by thpelant was a contract work
with the National Highway Authority of India andettefore not be eligible for

the tax benefit under Section 80IA of the Act. thRarmore, ownership of the



ITA Ncs. 1465 & 3266/Ahd/2011 (Agarwal Joint
Venture vs. CIT) A.Ys.— 2006-07 & 2008-09 -3-

development project etc. are required to be vekifidpart from that whether
the AOP was the owner of the infrastructure facitit not, or that the AOP is
in operation and maintaining infrastructure fagilior that the AOP had
secured operation as well as maintenance contrattttee assets had been
transferred to the AOP for such purpose or not vierke verified as of the
opinion of the Ld. PCIT.

4. In that view of the matter, the order passethieyAO dated 31.03.2009
under Section 143(3) r.w.s. 147 of the Act was tbum be erroneous and
prejudicial to the interest of the Revenue. By th&id notice dated

01.03.2011, the appellant was granted opportulityeply the same. The
assessee, thereafter, on 15.03.2011 replied tsdigeshow cause issued by
the Ld. PCIT. The main contention of the assess®é, reflects from the said

reply dated 15.03.0211 appearing at Page No.S7egbaper book filed before

us is reproduced hereinbelow:

“The Original return of income is furnished on 3@/2006 declaring total
income of Rs. NIL. The revised return of income Wwerished on 19/02/2007
declaring total income of Rs. NIL. The original erdwas passed u/s. 143(3) on
10/04/2008 determining total income at Rs. NIL.r&éhn#ter the case was reopened
us. 147 of the I.T. Act, 1961 and order u/s. 148(8%. 147 of the IT Act, 1961 was
passed on 31/03/2009 determining the total incotiRsaNIL.

The A.O. as per para 4 of the above order date@32009 issued a show
cause notice dated 20/03/2009 for the compliandellaiwing issues.

1) Status of the assessee claimed as Joint Venture.

2) Clam of deduction under section 80IA(4) of theome Tax Act
1961.

3) Disallowance of interest expenses under secifA (ia) of the
Income Tax Act, 1961

4) Exemption of Receipt of Insurance claim underoine Tax Act,

1961.
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The assessee replied the above show cause noticés Hgtter dated
23/03/2000. Copy of which is enclosed herewith. Al@ has considered the entire
facts of the case and after carefully examining ghbmission, evidences etc. and
after making proper inquiry has passed the ordeBaf03/2008

The AO has considered all the points for which caas reopened u/s. 147
of the Act. Now there is no new material has bemudht on record and which
shows that order passed by A.O. u/s.143(3) r.w4 @n 31/03/2000 is not
erroneous and prejudicial to the interest of theeieue.

We also beg to rely upon the following judgements

1)
2)
3)

4)
5)

6)
7)

8)

9)

10)

S.Sundaram Pillai & Others (AIR 1985 (SC) 582)

Mysore Minerals Ltd. 239 ITR 775 (SC)

Kerala State Industrial Development Corporatibtd. 259 ITR 51
(SC)

Bajaj Tempo Ltd. 106 ITR 188 (SC)

Gujarat Industrial Development Corporation a@thers 227 ITR
414 (SC)

Strawboard Manufacturing Co. Ltd 177 ITR 43C)S

Decision of Rajkot Bench, Rajkot given in cab&l/s. Tarmat Bel
(JV) KCL, Rajkot v The ITO Ward-1(4) Rajkot ITA No
1111/RJT/2010 AY 2007-08 dated 23/09/2010. Thigeumknt is
delivered after the insertion of explanation

Double Dot Finance Ltd v. Asstt. CIT (2010) @3) ITCL 481
(Mum 'D' Trib)

Om Metals Infraprojects Ltd. v. CIT (2009) 3D (TCL 240 (JP-
Trib)

Ashoka Buildcon Ltd. v. Asstt. CIT (2010) BPR 574 (Bom)

In view of the above facts and in the circumstarafethe case, the order
passed by AO is neither erroneous nor prejudiaialne interest of revenue and as
such notice issued by your honour u/s. 263 maykine cancelled.”

5. The above reply of the assessee was reproduced.bPCIT in the

order impugned dated 18.03.2011. The main comtendf the assessee,

therefore, is this that the status of the assedls@é®ing as joint venture, the

claim of deduction under Section 80IA(4) of the Atlte disallowance of

interest expenditure under Section 40(a)(ia) of Awe and exemption of

receipt of insurance claim under the Act had badwn derified by the Ld. AO

in the re-assessment proceeding itself which iarlsieevident from the order



ITA Ncs. 1465 & 3266/Ahd/2011 (Agarwal Joint
Venture vs. CIT) A.Ys.— 2006-07 & 2008-09 -5-

passed by the Ld. AO under Section 143(3) r.w.g. @#the Act. The

relevant portion whereof is as follows:

“4.  The assessee derived income from Road congiruatork secured from the
National High way Authority. On verification of tmevised return of income filed
by the assesses on 19-2-2007, it is found theatkessee has furnished audit report
in form No. 10CCB. Notice under section 143(2) weasied and served upon the
assessee. In response to the above notice, Shitiafpddajput accountant in the
company of Shri Bakul I. Shah , C A., duly autrestiattended from time to time
and discussed. On scrutiny of the details, theowalg issues emerged which
requires to be decide and a show cause notice0d@322009 was issued to call for
the compliance on the issues.

(1) Status of the assessee claimed as Joinuxént

(2) Claim of deduction under section 80-1A(4}e#f Income Tax Act,
1961.

3) Disallowance of interest expenses under seet®A(ia) of Income
Tax Act 1961

(4) Exemption on Receipt of Insurance claim umdeome tax Act,

1961.

5. In response to the show cause notice, the assegde its letter dt. 23-03-
2009 received on 26-3-2009, stated that :

(1) Status of the assessee.

The status of the assessee is not the joint Vetwtréhe correct status is
A.O.P. and the share of the members are known @&terrdinate. The assessee
furnished the copy of agreement mentioning the nafrtte members and share
there of.

The contention of the assessee is verified andstaels of the assessee
adopted as A.O.P. (Specified.)

(2) The claim of deduction u/s 801A(4) of the Inechax Act, 1961.

The assessee is doing a business with consortiumootompanies with a
separate agreements in the form of Joint Ventuth thie separate determined the
share of profit in both the venture. Both the conmiea engaged in the business of
civil contracts i.e in the work of construction roiads, bridges, canals etc. During
the year the assessee was engaged in the busicésgyaof construction of
infrastructure for Swaroopganj-Pindwara of NH-14 time state of Rajasthan and
Vadodara-Padra-Jambusar Road from the National Migi Authority of India,
New Delhi and National Highway Circle, Vadodara pestively. The work was
allotted by the Government authorities. The cotmanof the assessee is that all
the construction work of the roads and other féieli were infrastructure projects
and the assessee developed the same and therbassessee has claimed and
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6.

entitled the deduction u/s 80IA(4) of the Income Aat in respect of profit earned
from the execution/development of civil work.

The assessee also submitted the appellate ordéfAF, Rajkot Bench,
Rajkot No. ITA No.153/RJT/2007 and group dt. 2@089 in the case of DCIT
Cir.2, Jamnagar V/s. Tacon Infrastructure Pvt. Lafl Porbandar.

After due discussion with the representative ofatsessee, and relying on
the decision of jurisdictional ITAT, the deductiars 80IA(4) is allowed on the
profit earned from the infrastructure work.

(3 Disallowances of interest u/s 40A(ia)

The assessee has paid the interest of Rs.21,65008HAI. This payment
are made to the Government against the mobilizatoiwance and the TDS
provisions are not applicable. The assessee pa@dinterest of Rs.48,983/- to
Citicorp Finance Ltd. The assessee stated tha fgayment are made to the
financial institute and TDS provisions are not apable. The assessee failed to the
financial institute and TDS provisions are not dpable. The assessee failed to
furnish any supporting evidence to prove that itfiancial institute and TDS
provisions are not applicable. In view of the abothe interest payment of
Rs.48,983/- has been disallowed u/s 40A(ia) anckeddd the total income of the
assessee out of interest payment GSHP/9A contakt w

(4) Exemption claimed on receipt of Insuraolegm.

The assessee furnished the evidence in suppots afaim for Insurance
claim received of Rs.33,93,158/-. The same evaane .... and accordingly, no
addition is made on this count.

After discussion and keeping in mind the submissiothe assessee total
income is recomputed as under:

GSHP-9A.

Net profit as per Profit and Loss Alc Rs.1,95,68,7

Add: Disallowables:

(1) Out of interest expenses u/s 40A(ia) Rs8,983. Rs.1,96,13,689

RJ-1.

Net profit as per Profit and Loss Alc Rs. 567370
Total Income.... Rs. 2,43,70,059

Less: Deduction u/s 80IA(4) as discussed above  2R,70,059

Total taxable Income. NIL

Assessed accordingly. ND. Issue demand notice.

Place: Palanpur.

Date: 31-3-2009”

Apart from this, the Ld. Counsel appearing foe issessee drew our

attention to two different projects work executed the assessee including

development, operation and maintenance, detailsasheppearing in the
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Form No. 10CCB at Page Nos. 29 & 34 of the papaklded before us
namely in respect of “Project GSHP-9A” & “Project]R”. It has been
contended by the Ld. Counsel appearing for thesassethat when the four
issues raised by the Ld. PCIT for alleged non igation by the Ld. AO had
already been verified by the said AO in the re-ss$ent proceeding under
Section 143(3) r.w.s. 147 of the Act and duly dssad in his order dated
31.03.2009 reproduction whereof has already beedema the forgoing
paragraph, holding the said order erroneous anddscal to the interest of
the Revenue is not proper. Such finding and /oométion of opinion made
by the Ld. PCIT is not sustainable. Furthermomjfication is not a good
ground for reopening of assessment under Secti@no2éhe Act as already
held by different forums of law.

The Ld. DR relied upon the order passed by theR@IT. We have
perused the entire set of documents and the omksed by the Revenue in
three occasions and the evidences adduced by skesa® in different stages
of assessment as asked for also appearing in gex paok filed before us.

7. It is evident from the records itself that thet IAO upon due application
of mind verified the four above issues and allovied same in respect of
status of assessee claimed as joint venture, @aideduction under Section
80IA(4) of the Act, disallowance of interest expemsinder Section 40A(i)(a)
of the Act and exemption of receipt of insurancaimal under the Act but
disallowed Rs.48,983/- on account of interest gaiditycorp Finance Ltd.
under Section 40(a)(ia) of the Act and added to ttital income of the
assessee out of interest payment GSHP-9A contrack which clearly

establishes due application of mind by the Ld. A®loreso, the issues in
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question, as raised by the Ld. PCIT has alreadyn beegplained by the

assessee.

8. The assessee further clarified that the assessmde substantial
investment for developing the infrastructure fagilivith supporting financial
documents. It was further mentioned that the entivestments were made
by the appellant and no subsidy and/or assistamee &ny other prescribed
authority was received; the explanation renderethbyassessee appearing at
Page Nos. 50 & 51 of the paper book is reprodueeeimbelow:

“6.  The developing facility of the respective waskcarried out by our selves
only. Substantial investment is made by us forldpuey the infrastructure
facility. The following figures are self explanatowith regard to our
investment in fixed assets alone.

Adition during F.Y.: 2005-06

9A : 1,2462,504/-
RJ-1 : 12,38,918/- Rs.1,37,01,422/-

Total Rs.1,37,01,422/-

The entire investment is made by us and we haveeneived any
assistance / subsidy etc. from the government or @ther prescribed
authority. Thus we ourselves have participated bgy wof our own
investment in development of the infrastructurditgc

7. The condition of transferring infrastructure fidy to the prescribed
authority is removed as per Circular No.: 14 of 2008ated 22/11/2001
(Expl.) (FA 2001).

8. We would also like to rely upon the followingcualars. Circular No.:
7/2002 dated : 26/8/2002 (CLARJ).

9. We also beg to rely upon the judgment of Omalgébfra Projects vs. CIT
(ITAT JAIPUR) Where in it has been held that evenoatractor is a
“Developer” for purpose of sec. 80IA(4). It was tehat.

0] Though the Explanation to s. 80IA (4) inserted bg FA 2007
w.r.e.f. 01/04/2000 provides that s. 80-1A shall apply to a person
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executing a works contract, the assesses was mara "contractor"
The term "developer" means a person who makesshtiagpen and
as the assessee was mobilizing and synthesizinglepeplans,
technical expertise, supervision, co-ordination atwhtrol etc, it
could be regarded as the developer. The term "eohdr- is not
essentially contradictory to the term "developer".

(i)  The Explanation to s. 80IA does not apply towarks contract
entered into by the Government and the enterplismly applies to
a work contract entered into between the enterpaise other party's
"sub-contractor”. The amendment merely aims at igngteduction
to the sub-contractor who executes a works contmath the
enterprise;

@ii) It is not required that the developer shouldso "operate and
maintain" the infrastructure facilities so as to baigible for
deduction.

10. The CBDT Circular No.: 14(XL-35), dt. 11/4/198&ys that the assessing
officer should while, considering the case of aseasee, take a liberal view
in granting relief or allowing claim made by thesassee and the same
should not be rejected on procedural or technigalumd(s). In Shree Sajjan
Mills Ltd. v. CIT & Anr. (1985) 585 (SC), it wass#yved that the mere fact
that the tax statute ought to be strictly construgmks not preclude the
principle of reasonable construction being made diwe effect to the
intention of the legislature being apparent frore #theme envisaged in the
Act.

11. We hope, your honour would be satisfied witls texplanation and
requested your honour to allow the claim u/s. 8@# per the return.
However, in case your honour require some furtidormation or details,
kindly let us know and we will comply with your uegments promptly, on
hearing from your office.”

9. We further find that while quashing the ordesgm by the Ld. AO
under Section 143(3) r.w.s. 147 of the Act, the R&IT held the assessee, a
contractor, executed work contract awarded by @é&state Government and
accordingly not found eligible for deduction un@&action 80IA(4) of the Act
and on the issue, the Ld. PCIT relied upon thenueltf passed by the ITAT,
Pune Bench in case of B. T. Patil & Sons Belgawonsfructions (P.) Ltd. vs.
ACIT in ITA Nos. 1408 & 1409 (Pune) of 2003. Howvesyjudgment passed
in the matter of B. T. Patil & Sons Belgaum Constiens (P.) Ltd. (supra) is
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now cannot be said to be a good law in view ofdiger passed in the matter
of CIT vs. ABG Heavy Industries Ltd., reported[£010] 189 Taxman 54
(Bombay) by the Hon’ble Bombay High Court, a copleneof has already
been filed before us. It further reflects from tieeords that the assessee has
executed the same project, which was also undesideration in the A.Y.
2007-08 and on merit, the Hon’ble JurisdictionafliHiCourt, wherein the
reopening of assessment under Section 147 of therAthe ground that once
the Ld. AO applied his mind to the materials madailable by the appellant
and allowed deduction as per his assessment ogleashed such reopening
of assessment exercising power under Section 1480Act, a copy whereof
has also been annexed herewith in the paper boek fiefore us. The

relevant observation made therein is as follows:

“6.3 From the above facts and material on recordjielhh was also before the
Assessing Officer, it is evident that the necestaris and material relating to the
claim for deduction by the assessee under Sectidh(8) made in the return of
income were considered by the Assessing Offices. applied his mind to those
materials and allowed deduction as per his Assess@eder. It could neither be

demonstrated, nor it is revealed that the Asses$dificer had any tangible
material with him so as to validly exercise the powof reopening. Once the
Assessing Officer on the basis of material befare had applied his mind and
granted deduction in the Assessment Order, it wats permissible for him to

exercise powers under Section 147 on the same iadaterthe ground that certain
aspects were not considered or that they were ogked.”

10. So far as the ownership of infrastructure figcibr which the deduction
in question was claimed and allowed by the Ld. Aiclw has further been
found to be erroneous by the Ld. PCIT is concertleel,Ld. AR submitted
before us that the same has also been considefedgroper perspective by
the Hon’ble Gujarat High Court in the said judgmdated 09.08.2012 which

has been duly considered by us.
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11. The relevant observation in this regard isoHews:

“7.3 It is further stated in the reasons recordéuhtt what was remained to be
verified was whether the assessee was owner anfttaestructure facility for which
the deduction in question was claimed. Learnedealte for the petitioner rightly
submitted that the issue is answered in Libertyar{dupra) wherein it is held that
in order to eligible for deduction of profits frommdustrial undertaking under
Sections 80I, 80IA, 80IB of the Act itself genenatof profits from infrastructural
activity that attracts incentives under the saidysions, and not ownership in the
business. The relevant observations are as under:”

12.  While dealing with the matter, the Hon’ble 3drctional High Court
pleased to rely upon the judgment passed by thébldoBupreme Court in
case of Liberty India vs. CIT, reported in [2009]73ITR 213 (SC). It was
held that in order to be eligible for deduction mfofits from industrial
undertaking under Section 80I, 80IA, 80IB of thet Atself generation of
profits from infrastructural activity that attractscentives under the said
provisions and not ownership in the businesss thé main contention of the
assessee that the verification of the issues upmsidering the evidence
adduced by the assessee had already been done lyd.thAO in the re-
assessment proceeding under Section 147 of theardatthe stood settled.
Further that, no new material has been broughtecord by Revenue which
shows that the order passed by the Ld. AO was eowsand prejudicial to
the interest of Revenue. In this regard, we hahed upon the judgment
passed by the Hon’ble Supreme Court in case of W&lTMax India Ltd.,
reported in (2000) 243 ITR 83t was held therein thavery loss of revenue
as a consequence of an order of the AssessingeDff@nnot be treated as
prejudicial to the interest of the Revenue. Whwre views are possible and
the ITO took a view which the CIT does not agréeannot be treated as an

erroneous order, prejudicial to the interest of tRevenue. We are
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enlightened with such ratio laid down by the Hoa'Blpex Court. In the case
in hand it is change of opinion but cannot be $aitbe erroneous. We also
note that had there been no such verification efiisues raised by the Ld.
PCIT in respect of item nos. 1, 2, 3, 4 of Paragrapoy the Ld. AO in re-
assessment proceeding under Section 143(3) r.Wisofithe Act, which is
admitted fact in case in hand, the case may woaN@ lbeen otherwise. Thus,
we have declined to accept the finding of the L@ITPholding the order
passed by the Ld. AO under Section 143(2) r.w.3. di4he Act is erroneous
and prejudicial to the interest of the Revenuencé&ithe verification of the
issues upon considering the evidences adduced dyappellant being an
admitted fact which is also reflecting in the sarder dated 31.03.2009 under
Section 143(3) r.w.s. 147 of the Act, we declineatept such contention
made by the Ld. PCIT holding the order erroneoud prejudicial to the
interest of the Revenue.

13. Moreso, in this particular case, the assesséaund to be on a better
footing in regard to the observation and determomamade by the Ld. AO in
favour of the assessee as the same was made goh @hé initial assessment
under Section 143(3) of the Act accepting retuledfiby the assessee, rather
in re-assessment proceeding under Section 147. 143X3) of the Act; the
same view has been confirmed upon examinationf6€mnt details provided

by the assessee in support of the case made out.

14. There is no iota of doubt that the Ld. AO haslena detailed enquiry in
the case of the assessee in the scrutiny procegulanticularly, in regard to
the issue raised by the Ld. PCIT in the order inmmay Upon making the
exhaustive enquiry and excessive documents soglacehe assessee before
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the Ld. AO, the return of income filed by the asseshad been accepted. We
would like to mention that though the PCIT soughjuistify his point of view
in holding the order passed by the Ld. AO erronesmuas to prejudicial to the
interest of the Revenue due to lack of enquiryhdudding is totally found to
be non-application of mind and a colorable exerofggower. We find that in
this case proper and adequate enquiry has beenuaeddby the Ld. AO.
Thus, the order passed by the Ld. PCIT quashingttier passed by the Ld.
AO holding it erroneous and prejudicial to the res# of the Revenue due to
lack of adequate enquiry is not sustainable inelye of law. In that view of
the matter, under the particular facts and circanmss of the case, when
record reveals sufficient enquiry has been conduisyethe Ld. AO in coming
to a conclusion and completing the assessment, inf@ugned order
purportedly invoking the provision of Section 26ftlee Act in a mechanical
and stereo type manner without taking into consitilen the factual matrix of

the matter, is found to be not sustainable in lad thus quashed.

ITA No. 3266/Ahd/2011 — A.Y. 2008-09 (Revenue’s agh

15. Allowing the disallowance of claim of deductioh Rs.18,52,57,748/-
under Section 80IA(4) of the Act is subject maliefore us.

16. The brief facts leading to the case is thid tha assessee company
engaged in the civil construction work mainly layiroads, dams, bridges, a
developer of infrastructural facility upon makimyestment of its own capital
as well as borrowed funds in the form of plant amachinery, structures at
sites, working capital, human resources, techreggkertise etc. entrusted by

the State Government/Central Government on vanoogcts. The assessee
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possesses its own technical knowledge of how teldpvand lay roads, dams,
bridge etc. and it has own technical as well asaganal post of manpower
for the same. The appellant claimed deduction u8detion 80(1A)(4) of the
Act on eligible projects. The appellant filed itefurn of income for the year
under consideration on 25.09.2008 declaring tatabme at NIL. Upon
selection of the case for scrutiny notice underti8ed 43(2) of the Act dated
03.03.2009 was served upon the assessee on 04093.28ubsequently, on
26.06.2009, a notice under Section 143(2) and 14&f(the Act calling for
certain details was issued and served upon thesessen 10.08.2009. The
explanation was also directed to be given by tlsessee in the form of show
cause as to how the claim under Section 80IA(4) tlbé Act of
Rs.18,52,57,747/- in the return of income would rwm disallowed.
Alongwith the submission dated 26.02.2009, the ss&se furnished requisite
details and supporting vouchers, the audited booksaccounts as per
provision of Section 44AB of the Act, the necessaudit report in the form of
3CB & 3CD alongwith the P&L account, balance sheapital account and
all other details were duly furnished before the. Il&D. It is further
contended by the assessee that the activitiesedaout by the assessee
involved development of project, engagement ofotsgiagencies, raising all
finances and investment from its own funds in tbhastruction of project,
undertaken risk cannot to be said to be a contractd being a developer the
assessee is entitled to the claim made under &e80A(4) of the Act. In
support of such contention made by the assesskesviiod) judgments relied

upon by the assessee as it appears from the aadseg by the Ld. AO:

1. K.P. Varghese v. ITO [1981] 131 ITR 597 (SC).
2. CIT Vs J.H. Golta 156 ITR 323(SC)
3. Mysore Minerals Ltd Vs CIT 239 ITR 775(SC)
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4. Kerala State Industrial Development Corpn LEIGIT 259 ITR 51(SC)

5. Bajaj Tempo Ltd Vs CIT 196 ITR 188(SC)

6 Guijarat Industrial Development Corporation a@thers Vs CIT 227 ITR

414(SC)

7. CIT Vs Strawboard Manufacturing Co Ltd 177 AR (SC)
17. However, the Ld. AO was of the view that thesegsee is not a
developer rather a work contractor and thereforeemtitied to claim under
Section 80IA(4) of the Act as for the year undemsideration. The
explanation so rendered by the assessee was foune mot acceptable and
the deduction under Section 80IA(4) of the Act i@snd to be inadmissible
on the sole ground that the assessee is a conteateengaged in the contract
business. The claim of the assessee, thus, deyidek Ld. AO which was. in
turn, reversed by the Ld. CIT(A) being a developkimfrastructure projects.

Hence, the appeal preferred by the Revenue.

18. The Ld. DR supported the order passed by theAdand vehemently
argued that the assessee is not a developer bortkacantractor and the relief
granted to the assessee wrongly by the Ld. CIT{Adirig him eligible for

exemption for the eligible unit under Section 8GIAOf the Act is liable to be

quashed.

19. Before the Ld. CIT(A), the assessee submitteddllowing:

"Disallowance of claim of deduction under sectidi8(4) of the 1.T.Act, 1961 of
Rs. 18,52,57,748-00.

(1) That the A.O. has erred in disallowing the claintted appellant us.801A (4) of
the 1.T.Act, 1961 contrary to the facts and evidena record & against the
correct principles of interpretation of statute.
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(2) Then the learned A.O. erred in not properly rgapating the reply of the Appellant
dated 26/08/2009 04/02/2010, 13/02/2010, 26/02/201D06/12/2010. Copy of the replies
are submitted herewith

@)

That the learned 4.0. failed to appreciate fodowing facts which entitles the
appellant for deduction u/s. 8014(4).
0] The appellant is in direct contract with Goverant Authorities for both the

(i) Projects and not a rib-contractor

(i)  The learned Assessing Officer’s interpretetiof Section 80IA of the Act is
against the basic principles of interpretation @rtwe is comparing the suppliers of
Iron and Bricks being entitled to deduction in “thag” activity putting them at par
with appellant's nature of work which is actual struction of infrastructure
facilities by entering directly into agreement/ t@ct with Government authorities.

(iv)  Moreover, the learned Assessing Officer hasvgusly erred in referring to
inapplicable Circular No. 717 and others and haseniently ignored the latest
Board's Circular showing the liberalization of tledigibility of deduction under
section SOLA(4) of the Act. The said Circular isshg the Board vide Circular No
4/2010 /F.No. 178/14/2010-ITA 1l dated 18.05.204 €=produced as under:

"Reference have been received by the Board as &theh widening of
existing roads consider creation of new Infrastuuet facility for the purpose of
section 80IA(4)(i) of the Income-tax Act, 1961.

Section 80IA(4)) provides for a deduction to an enaking engaged in
developing, or operating and maintaining, or deypa&hy, operating and
maintaining any infrastructure facility subject satisfaction of the conditions laid
down in the section. The Explanation to sub-sec80IA(4)(i) states that for the
purpose of this clause, infrastructure facility msanter alia:-

"(a) A road including toll road, a bridge or a radlystem;
(b) A highway project including housing or othetigities being an integral
part of the highway project,”

(c) The issue has been examined by the Board.dtble®n decided that
widening of an existing road by constructing adial lanes as a part of a
highway project by an undertaking would be regardad a new
infrastructure facility for the purpose of secti8@1A(4)(i). However, simply
relaying of an existing road would not be classifa as a new
infrastructure facility for this purpose.”

(v) It is the contention of the department tha #ssessee being engaged only
as a works contractor under contracts awarded tbyitGovt. it has carried
only works contract and hence it was covered by nlealy inverted
Explanation which disentitled it from the deductionder sub-section (4).
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(vi)

(vii)

(viii)

(ix)

However, considering the nature of the businesthefassessee in proper
perspective, this contention of the AO is wrong Bbhsiness carried on by
the assessee has many elements of the nature efopliegy (emphasis

supplied) of new infrastructure facility in view thfe facts on record which
are uncontroverted and more so when same kind wmir@af business was
carried on by the assessee in earlier years wheseinilar deduction has

been allowed after due consideration.

The learned Assessing Officer has furtheeénn making the percentage of
bill basis a factor for disallowance under secti®®14(4) of the Act though
it is a recognized method as per Accounting Stashdéaiis further submitted
that TDS is a statutory duty and that cannot basidfor rejection of claim
under section 80LA(4) of the Act

The appellant respectfully submits that #mended Explanation by Finance
(No.2) Act, 2009 is itself a subject matter of tdage by way of challenge
to virus of the same before the Hon'ble GujaratiH@purt by the assessee
and its group companies. The Hon'ble High Court esied Rule with
appropriate Interim relief.

In earlier years, the appellant has acted adeveloper of infrastructure
facility and the fact that it was engaged in depebent thereof has been
know to and has come to be upheld by the Deptarhee years. This
factual position clearly goes to show that whenahsessee has been held to
be a developer all along in past, under same séaat and with identical
kind of business as in present year also and heheeassessee does not
cease to be a developer merely by virtue of inserdf an Explanation on
the statute. From A.Y. 2006-07 in particular, tHaira of the assessee on
identical facts has been admitted and allowed leyRlept and no change in
the nature of business has been pointed out ba@euring all succeeding
assessments which was completed u/s 143 (3)erscagsessment

The Explanation does not in any way createaatificial fiction about the
nature of business of the undertaking but it orftes that no deduction
shall be admissible in the case where an assesseeson business in the
nature of a works contract. This clearly means th#te nature of business
is not just a works contract but something more, dssessee cannot be hit
by the rigours of the Explanation. As far as theessee and its facts on
record of Revenue are concerned, the nature ofnlessicarried on by it,
albeit under a contract with the State Govt. ordbauthority, is not just of a
works contract but it also has many shades, colbugs and trappings of
developing of new infrastructure facility and fdnig reason itself, the
deduction cannot be denied to the assessee thisngaithstanding the
insertion of the explanation.
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)

(xi)

(xii)

The learned Assessing Officer is in error ityireg upon the withdrawal of
claim under section 80IA(4) of the Act for the R809- 10. The fact is that
the appellant has cautiously undertaken this eseraind also clearly stated
in the Special Civil Application before the Hon'l@&jarat High Court that
if the appellant succeeds, it shall claim the samesettled position of law
after the disposal of the petition by the Hon'blegtHCourt of Gujarat.
Therefore, there is no question of any inaccurd&nt or wrong claim
under section 80IA(4) of the Act by the appellant.

That the assessee also carried on activiigs way of developing of
infrastructure facility is also patent from its &ncial statements. The
assessee has made huge investments of own assvilrawed funds and
has invested the same in all kinds of resourcegddyusiness, namely plant
and machineries, structures sites, working capitayman resources,
technical expertise etc. The assessee possesswegnitiechnical knowledge
of how to develop and lay roads, dams, bridges &b it has its own
technical as well as managerial pool of manpowaer tftte same Proofs
regarding technical and financial capacity of thentractor are required to
be furnished to the Govt in some cases, even sigrdef the infrastructure
project is first prepared by the assessee and sudmitted to the Govt. the
assessee has purchased and employed its own nmteradevelopment
and construction of the infrastructure facility BAdtugh, it was required to
act under a contract, it has done so as it is reggiito honour a contractual
obligation with the Gowvt, but at the same timethesi the contract nor the
Govt. imparted the technical know-how or resourcethe assessee, as all
these factors of business development have beémallgcimparted and
looked after by the assessee itself under its awman as an entrepreneur.
The entire planning of its business as also thekwwas been done by the
assessee and not by the Govt. the specificatiotiseoivork may have been
prescribed in the contract in advance, but howdxélding of infrastructure
facilities requires the assessee itself to possedsnical and engineering
know-how as to how to construct etc. The assesseeparchased many
materials of construction which went into the irstraicture built by it. If the
person awarding the contracts, and entering of @wis is required by the
section itself, lays down certain conditions andgfications in the contract
as the principal, the existence of pre-decided remthal specifications
cannot be held as a factor against the assesseenbeg a developer.
According to the asseessee all these aspects gethir clearly show that
the assessee was not merely a works contractovasiialso a developer.

Merely because the assessee has acted un@va contract, it cannot be
denied deduction nor can it be held that it hasedcbnly as a works
contractor. This is more so because one of thedmaohtal pre- conditions
of Sec. 80-1A(4) is that the infrastructure fagilihust have been developed
or developed, operated and maintained by entemtg & contract with the
Govt. therefore, contract with the Govt is a sineaqion for becoming
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(xiii)

)

eligible for the deduction. Therefore, contracting itself cannot make the
assessee a works contractor. In our country, atid& and infrastructure
other than those privately owned belongs to théeSéad hence one can
develop infrastructure facility only under a goverent mandate which is
given in the form of a contract. Once there is atcact for a new facility,
there are bound to be obligations under the cortradich include
obligations of, inter alia, observing the specificas of the infrastructure
facility, Hence, although there may be such pregksgt specifications in the
contract, the execution thereof for building aneating the infrastructure
leaves much. scope and freedom to the person ogrout the contract, by
way of its planning designing know-how, funds,siskuman resources etc.,
all of which are carried out at the sole risk oéthssessee.

The Explanation to any section has to sebve the main provisions of the
statute and it cannot be read to curtail it or ovde it, as held by the
Supreme Court in many cases such as Sunderram RiRa1985 (SC) 582.
Therefore, if the assessee continues to be eligibger the substantive
provisions of sub-section (4) as having acted asdeveloper, the
Explanation cannot take away the benefit of thei@ecThat the assessee
has been held to be eligible for deduction in pastmerely because of the
absence of the impugned Explanation in earlier gdaut also because its
business has been held to be that of a developerfraistructure. There
being no material change in the nature of busingss, insertion of an
Explanation cannot take away the benefit or ableittoMoreover, the
Explanation cannot be applied to y type of contratiherwise it will lead to
absurdity and irrationality more so when all inftasctures basically
belongs to Govt. and without contracts being awdrdy the Govt., no
infrastructure facility can be created under thevate participation policy
adopted by the Grote in current times in India.

The words "development" and "developer" hasenbdefined in dictionaries
and in law lexicon as follows, and the appellantis$ees these definitions
too.

From Webster

Development

a. To realize the potential of

b. To aid in the growth of: STRENGTHEN develophilbeps

To bring into being make active (develop a business

To convert (a tract of land) for specific purpoas,by building
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(xv)

(xvi)

From Law Lexicon.

Development: 1. The act, process of result of d@wed or growing or
causing to grow, the state of being developed;@#kaing

Development of land: The expression "Developmeréinms the realization
of the potentialities of land or territory by buitd) or mining Sadruddein
Suleman vs. JH Patwadlen, AIR 1965 Bo 224, 242s(itation of Indian,
Article 31),

The Webster's Encyclopedia defines the term "dpVeds to bring out the
capabilities or possibilities of bring to a morewahce or effective state; to
develop natural resources.

The well established the rule of consisterlsp &y down that if deduction
has been granted in earlier years after due oplotmind, the same should
not be disturbed ordinarily. For this propositioetlassessee placed reliance
on several decisions of High Courts in Tribunalpoged at 104 TTJ 881
(Del), 289 ITR 318 (Del), 243 1 492 (Del), 311 I'BR6 (P&H). The
assessee also draw your attenti to the decisidgheofApex Court in the case
of Radhasoami Satsang CIT. 193 ITR 321 (SC) wheneirHon'ble Court
has stated that in absence of any material changeircumstances of the
case, a differ view then that taken in earlier yearould not be taken. The
assesse claiming relief u/s 801A (4) since manysyaad claim is accepted
the department as all the condition laid down by IR Act have L fulfilled.
Till date, majority assessments were finalized 148 (3) of t T Act and
assessee's claim u/s 801A (4) accepted.

The decision of the Mumbai Bench in the aafsBT, Patil & (supra) cited
and relied upon by the department does not opagtthe appellant in the
present case because the facts of that case showastessee therein was
employed as a sub-contractor by an contractor teycaut civil work and it
was the other contracto had entered into the cantsravith the Govt. and it
is in view patrticular facts of that case that théunal came to the conclusic
the assessee in that case not being a developegstcovered Explanation
as inserted by Finance No.2 Act, 2009 whereas ptesase, the facts as
also the accepted history shows the appellant isonty a works contractor
but is also a develop hence the insertion of thd Explanation does not
make any difference to the claim of the appellant

(xvii) At regards other conditions for eligibility/s.80-1A(4) which aspect has been

held against the assessee by the department, ticatthe assesses becomes
an eligible undertaking under the substantive anchary provisions of sub-
section (4), namely that of developing of new stiacture facility, it
cannot be denied deduction on the ground of opsgatind maintaining of
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(xviii)

the same. In this contest, the assessee relied dgasion in the case of Om
Metals Infraprojects Lad (2009) 26 DTR (p) 359.

The main e in controversy which is the sdbjmatter of appeal is, whether
the claim of the assesses-appellant for deductfats @rofits and gains can
be said to be admissible in law, in view of thec#peprovisions of Sec. 80-
1A(4) read with the impugned Explanation on appltedthe facts and
circumstances of the case. While answering thistiueg it would first be
relevant and appropriate for department to examihe past records of
assessments of the assessee and of other simitas cdealt with by
department and involving similar kinds of businesse this context, there
is no dispute from either side in this regard. Tthed issue regarding nature
of business in our case come to be examined bgepartment in various
assessment years on the issue concerning dedugg8d80-14(4) and other
connected issues, the department have already diptied claims for
deduction u/s. 80-1A (4) of the Act after duly ekxany the nature of
businesses. Beside, our assessments were compketedi3(3) of the Act
under which the impugned deduction was granted.iriguthe year under
consideration AO is of the view that the assessee®ntractors and not
developers. The assessee is of the view that althtlhe assessees had
entered agreements with Got for infrastructure lfes, the same were in
the nature of development by the assesses witaiarttbit of infrastructure
facility, which aspect can also noted from the acie of the assessee and it
must be held that the assessees is being develapersare entitled to
deduction us 80-14(4) of the Act In the case ofafaj Industrieal
Development Corporation and Others 227 ITR 414 bassidered the
meaning of Developer and has held that the wordv&b@pment should be
understood in its wider sense and that developnmeens the realization of
potentiality of land or territory by building or ming In this contest
therefore, based on facts on record and after ewmangi the nature of
businen, it must be held that the aneneer is dpeetoand not mere
contractors carrying out works contract only Yownlour can find that in
the present case, the facts relating to natureahées are not shown to be
different than those already examined by the depamt earlier. That being
the case, even if the impugned Explanation is todmsidered for the year
under present appeal, your honour will find thae tBxplanation clearly
refers to the business in the nature of works @mtrThis clearly implies
that the explanation is limited in its scoper arglthe nature of business of
the present assesseee, both in view of the factedg/ear under appeal as
also for the view already taken by department milsir cases for earlier
year, the assessee being developer of infrastredtarcility. The deduction
under sub-section (4) cannot be on the ground a &xplanation. The
factual position regarding nature of business besagne as in earlier years
even it has not been controverted by the departntégrice, in assessee's
view, although it is held that the principle of jedicata does not apply to
proceedings, at the same time, the equally wedleéished rule of
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consistency also cannot be overlooked. In the odgadasoami Satsang vs
CIT 193 ITR 321 (SC) the Hon'ble Supreme Court laé$ down the
principle which is well accepted all along that abse of any material
change, a different view than that taken in earjiears, could not be taken
in later years. The assessee is of the viewthatgloposition of law read
with the rule of consistency in tax proceedings Ibesn applied all the more
while granting various deductions from total incomehe light of another
well recognized proposition that any provision giag rebate or benefit to
the assessee should be liberally construed gemerall favour of the
assessee. If the present case is viewed in thedfghesaid perspectives and
judicial propositions laid down by the highest Coof land, your honour
will find that the intention behind granting sucldiictions is for creation of
infrastructure facilities in the country as a specbenefit or rebate to
eligible persons and therefore even if there cduédmore than one view
regarding the particular nature of business theessee, the view favourable
to the assessee can be taken.

(xix) The learned 40 relied upon the decision ef Hon'ble Mumbai Bench in the
case cited supra. If your honour will go throughdspudgment and from the
facts narrated therein, in this context, in our eas is nobody's case the
appellant is a sub-contractor. The appellant istathto be the person who
entered into the contract with the Gowt. in respafctnfrastructure facility
and directly was involved in executing the same éfittering into a contract
and that too with the Govt. only is a pre- conditias. 80-1A(4) and hence
merely because there is a contract between the. @adt the assessee, that
does not make the assessee a contractor for thgoparof works contract
only. Any person carrying on business may be regluarry some work the
other in course of pursuing its overall businesgotives. But does not that
such a person does not cannot carry out somethioge rthan such work
only. our case, we although entered into a contrgith Govt, the contract
part the primary condition Sec. 80-1A(4) furthee thature work carried
shows that the appellant not only directly (andiriectly) carried out as the
but employed various resources of own machinete)nical knowledge.
Technical and other manpower, materials etc, amdiéad the same out own
and borrowings. appellant required furnish guarade including
maintenance of infrastructure facilities. All facdocombined clearly go
showe that appellant also assumed considerable tis& capacity
businessman and the such as undertaken, althougidexoa contract
mandated by Section, would require skills plannofgwork, employing
technical know-how execute the work face the caresemps of attendant
risks. Further, the risks upon the assessee and @Guvt, these elements are
generally missing case a sub-contractor. Here, #ppellant engaged
performing its functions further, in case of Om Metinfra projects Ltd
CIT-J, Jaipur ITAT, held that if assessee mobifizieople, plants, technical
expertise etc., the assessee can be said be develad the assessee be
denied deduction from the profits of developingrastructure facility
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20.

though it may not operate or maintain the sametipalarly in view of the
insertion of the word “or” in Sec. 80-1A(4).

(xxX)  The learned Assessing Officer has furtherceimenot following the binding
decision of Hon'ble Rajkot Bench of Tribunal in ttase of Tormat Bel (JV), KCL
Rajkot in ITA No. 111/RJT2010 dated 23.09.2010 {Gaprloged) When appeal of
the Tribunal becomes final writ of Mandamus cargkented on refusal of the ITO
to carry out and implement the appellate order [4& 618 (SC)-BHOPAL SUGAR
INDUSRIES LTD]

In UNION OF INDIA vs. KAMALAKSHI FINANCE CORPORANQTD uf 53
ELT 433, Hon'ble Supreme Court held as under

"Judicial propriety demands that the order of thabtlinal should be followed by a
lower authority. If the authority mibordinate toetiTribunal is allowed to pick up
holes, gaps or some infirmities or is of the vidattdifferent lines of thinking is
possible then there will be judicial chan and thevél not be any finality to

litigation

This process if permitted will lead to try hardmeatthe tax payers which is not
envisaged by the statue nor permitted by law. TAHEAJ is duty bound to follow
the decision of the Tribunal. It is well sealed tththe decision of the higher
authorities is binding on a lower authority in jutal hierarchy the decision of the
Tribunal is binding on the Revenue Authority whinéy should scrupulously follow
(xx) Considering the totality of the facts on ret@s also the development of law
concerning the granting of deductions from gradaltmmcome, the assesser are of
the considered view that the appellant is entitedleduction w/ 50- IA(4) of the
Act as it has been found to have fulfilled all atinds of eligibility,

(xxii) Accordingly, looking to the above facts aubmission, we request to your
honour, please allow our claim u/s 80IA of Rs.1&§3248=00."

Before us, the Ld. Counsel for the assesstaratd the submissions as

were made before the Revenue authorities. He durabmitted that the

assessee had executed construction and developmefrastructure facilities

by entering into agreement with State / Central €oment, local authority,

statutory body etc. These activities include flyguRoadways etc. He also

contended that the assessee has fulfilled all dmelitons as mentioned in
section 80IA(4)of the Act and in denying the clanihthe assessee, the AO

wrongly construed that assessee is a ‘contractod @ot carried out any
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development activity. He further submitted thattfte Asst.Year 2007-08 the
similar claim of the assessee was ultimately altbwk was further contended
that though the expression ‘works contract” hasbexn defined in the Act
but various judicial pronouncements examined thedsand held that the term
has wider meaning so as to state that if the detvicarried out by the
assessee involve development of project, engageofemairious agencies,
undertaking risk element, raises own finances awmdsits its own funds in the
construction of the project, then the case of theessee falls within the
meaning of expression “developer”. A perusal oé tiender documents
clearly shows that the assessee has to arrangefioances, purchase own
plant & machinery and purchase all materials at @ast, deploy qualified

personnel for construction and development of ipfigiects. The authorities
gave only general specifications for the projecowdver, for the specific

drawings & designs recommended by the assesseesatime has to be
approved by the competent authority and becomeaspéne tender. Further
that once the tender is awarded, the assesseeohpaytearnest money,
security deposits, performance guarantee by pldoird deposits with banks.
The assessee is also liable for liquidated dampegeslty, free maintenance
and repair during defect liability period. Duritige construction of project,
the assessee has to make all the arrangements baloleé for procurement of
water, electricity, all materials, skilled, semillgd staff, labourers, plant &

machinery, equipments & tools, and also wellbeirigthe staff/labourers

including taking care in case of injury of workmand insurance against
accident to workmen. A perusal of the books ofoaots reveals that the
assessee has arranged own finance and fixed assetsn on plant &

machinery, profit & loss account also demonstrateashase and consumption

of material as contended by the Ld. AR. He suleditihat the assessee is
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always burdened with financial risk to carry out froject work on own cost
with the fixed rate specified in the tender. Tlagment would be made by the
competent authority only after successful compteind the project, project
certification etc. and that too after deductiontloé retention money. The
construction and development of infrastructure guty is highly technical and
required special skill, adherence to quality. Maorethe assessee is not
compensated for increase in prices of materialst oblabourers, overhead
expenses etc. in various projects. These factwwlglelemonstrate that the
financial and other risk, responsibility, obligatsis timely undertaken by the
assessee in construction and development of theugarinfrastructure
projects. Hence, as per the ratio of the jurisoinat! High Court in the case of
Radhe Developers, the assessee is not merely @& workractor, but engaged
in development of project as a whole, and therefengitled to the claim of
deduction under section 80IA(4) of the Act. The Cdbunsel for the assessee

further relied on the following decisions to supydus case:

“l.  Vijay M. Mistry Construction Pvt. Ltd. in ITAd$. 2938/Ahd/2011 &
Ors.

2. Patel Infrastructure (Rajkot ITAT)
ITA N0.627/Ahd/2014, Dated 30/07/2020

3. Katira Construction Ltd.(Rajkot ITAT) [2020] 11faxmann.com
489(Rjt)

4. S.Sugam Construction P.Ltd.(And ITAT) (2013) 3@axmann.com
331 (Ahd)

5. Bhinmal Contractor Property and Land Develop&4.td.(Mumbai
ITAT) [2018] 93 taxmann.com 296 (Mum)

6. Rohan & Rajdeep Infrastructure (Pune ITAT) [3P40 tax.com 136
(Pune)
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7. ABG Heavy Industries Ltd.(BOM HC) [2010] 189 rrean.com 54
(Bom)

8. Koya& Co. Construction P.Ltd. [2012] 21 taxmatom 35
(Hyd.ITAT)

9. GVPR Engineers Ltd. [2012] 21 taxmann.com 2fd(HAT)

10. B.T. Patili & Sons Belgaum Construction P.Ltf2013] 34
taxmann.com 97 (Pune ITAT)”

21. It also appears that the assessee filed fustifanission before the First

Appellate Authority with following certain details:

I. Consolidated contract account, P&L account aalhrice sheet for the
year 2008-09 establishing the fact that memberse hamade substantial
investment amounting to Rs.10,89,18,709/- in cagyout the business of

development of infrastructure facility.

il. Form No.10CCB claiming deduction under Sect8MHA(4) of the Act
along with copy of work duly exhibited.

22. At this juncture, therefore, deliberation iguged on the main issue as
to whether the assessee is entitled to the deduclemmed under section
80IA(4) of the Act even after the Explanation iriedrafter sub-section 13 of
section 80IA of the Act by the Finance (No.2) ABD2 w.e.f. 1-4-2000. The

Explanation reads as follows:

Explanation.—For the removal of doubts, it is hegretbeclared that nothing
contained in this section shall apply in relatiam & business referred to in sub-
section (4) which is in the nature of a works caotrawarded by any person
(including the Central or State Government) andceked by the undertaking or
enterprise referred to in sub-section (1).
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23. The above explanation has denied the benedfiedfiction under section
80IA(4) of the Act to a person who executes a mtojehich is in the nature of
works contract. In that view of the matter, thestfiand foremost condition
imposed upon an assessee is to establish that heedvaot as ‘works

contractor’, but as a ‘developer’.

24. On the other hand, a 'contractor' is a perdom iwndertakes work on a
contract basis. He does not assume risks and regdiies like that of a
developer. He merely carries out the work as has Iestructed to him by the
principal. Moreover, in case of such work, the cactior gets fixed amount of
revenue for executing such work and is not entititedny share of profit from
revenue generated by the developer/land ownerthier avords, the developer
acts as a principal whereas the contractor aceamgent in performing the
functions as required by the developer. The dewspn true sense, are the
persons who are carrying out the business of dpwejoor operating and
maintaining or developing, operating and maintanithe infrastructure
facility whereas the contractors are those persdis merely execute part of
these functions on behalf of developer and do neh any risks and
responsibilities of the work. In such cases, thetra@tors may not be eligible
for the deduction under section 80-1A of the Acttlgy are not developing
any infrastructure facility but only providing assince to the actual

developers.

25.  We have also considered the submissions matleeldyd. DR. The Ld.
DR has relied upon the history and legislativennt® insertion and different
amendment of the provision of Section 80IA(iv) bétAct in the following

manner:
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I As regards the question efigible business from a plain reading of
the subsection, it emerges that for the purposesdofissibility of claim of
deduction of profits u/s 80IA, the eligible busiselsas to be one of the

following:

- business of developing or
- business of operating and maintaining or

- business of developing, operating and maintginin

. Before going into the issue on and, we needrtalyse the provision of
section 80 IA(4) of the Act. The section was firgroduced by the Finance
Act 1991 for providing deduction to industrial umidéing. The purpose of
providing such deduction was modernisation and mesipa of industrial

undertaking.

ii.  However the provisions of this section was awhed by Finance Act,
1995 for the reason that the legislature realised the modernisation of
industrial undertaking requires development ofasfructure facility. This fact
can be verified from the memorandum (Circular Nb7,7dated 14-8-1995)

explaining the amendment in the section as repeibelow:

“..34.1

34.2 Industrial modernisation requires a massivpagsion of, and
qualitative improvement is infrastructure. Our ctynis very deficient in
infrastructure such as expressways, highways, aispgorts and rapid
urban rail transport system#additional resources are needed to fulfil the
requirements of the country within a reasonable &rframe In many
countries the BOT (build-operate-transfer) or theéO®T (build-own-
operate-transfer) concepts have been utilised favetbping new
infrastructure. Finance Act, 1995

34.3 Applying commercial principles in the operatiof infra-
structure facilities can provide both managerialdaimancial efficiency. In
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view of this, a ten-year concession including &-frear tax holiday has
been allowed for any enterprise which develops,ntaais and operates
any new infrastructure facility such as roads, higlys, expressways,
bridges, airports, ports and rail systems or anyest public facility of
similar nature as may be notified by the Boasd BOT or BOOT or
similar_other basis(where there is an ultimate transfer of the fagilio a
Government or public authority). The enterprise Hasenter into an
agreement with the Central or State Government local authority or any
other statutory authority for this purpose. The ipdrwithin which the
infrastructure facility has to be transferred nedadsbe stipulated in the
agreement between the undertaking and the Govemowerterned. The
enterprise has to be owned by a company registémedndia or a
consortium of such companies. The tax holiday lvélin respect of income
derived fromthe use of the infrastructure facilitiesleveloped by them.
Finance Act, 1995

34.4 It will apply in respect of infrastructure fhtes becoming
operational on or after 1-4-1995...”

Iv.  Thus, a clear declaration about the kind offiigeligible for deduction

under Section 80IA(4)(i) comes from the aforemargw memorandum. The
legislature leaves no scope of misconstructionocaghé nature of income
eligible for deduction. It is only such income aderived from the use of the
infrastructure facility so developed by the assesbat is eligible for the claim

of deduction.

V. Thus, the essential requirement to be eligiblededuction under the
Section 80IA(4) is that the assessee should hadertaken the work of
development as an investment augmenting partnershadld have derived
profits from the use of the infrastructure facilgy developed and not from the
activity of construction per se. As would be elated subsequently in this
submission, the assessee has merely participatedcastractor simplicitor

rather than by way of investment.
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vi. It is clear that the Government envisaged matide infrastructure
development through the participation of the pevaector. The investment
required for these projects were huge and the ty@staeriod of these projects
were also quite high. The Government with a vieweneourage the private
participation in these developmental projects effievarious business, models
like BOOT, BOLT & BOT.

BOOT means Build Own Operate & Transfer

Under this scheme the private participant will getopportunity to own
and operate the facility for some time and durirgs tperiod the

developer can commercially exploit the facility developed. After the
specified period the facility would be transferted¢he Government.

BOLT means Build Own Lease & Transfer

The Private participant will lease the facility toe Government and the
Government will pay the lease charges for a spegériod and on the
completion of the lease period the facility is s#rred to the

Government.

BOT means Build Operate & Transfer

Under this scheme the private participant will betowning the facility.

The private participant would be entitled to operdhe facility for a

specific period during which the revenues from dperation would be

shared between the private participant and the @uwent or the

Government will be paid lease charges by the peiyadrticipant. On

completion of the specified time the facility Wik transferred to the

Government.
vii. It is, thus, assesses who undertake developrokimfrastructure on
BOOT, BOLT or BOT model or a similar arrangemeng atigible of the
benefit of deduction u/s 80IA(4)(i). They make i@itinvestment and the
income derived from the use or commercial explataof the project so

developed alone is eligible profit.

viii. Thus, the only objective behind this schemé& deduction is to

encourage private investment in development andmeatation of
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infrastructure facilities. However, the legislatutame to realise how the
benefit of deduction was being misused for purposteer than those
envisaged by the enactment inasmuch as even edivit the nature of
works contract also claimed and were allowed theefeof deduction. To

prohibit such misuse and unintended consequenedetfisiature brought in
a clarificatory amendment in the year 2007. An Bration below Section 80
IA(13) was inserted with retrospective effect fr@h.04.2000, which reads
as under:

“..For the removal of doubts, it is hereby declart nothing contained

in this section shall apply ta _person who executes a works contract
entered into with the undertaking or enterprisetlas case may be..”

ix.  The legislature clarified the real legislativegent behind this scheme
of deduction by way of Circular No.3/2008 dated 0B22008 being the
Explanatory Notes to the Finance Act, 2007. Thevaht portion of the

Circular is reproduced hereunder for ready refezenc

“... 34.2 The tax benefit was introduced for tleagon that industrial
modernization requires a massive expansion of, amablitative

improvement in, infrastructure (viz., expresswayghways, airports, ports
and rapid urban rail transport systems) which wasking in our country.
The purpose of the tax benefit has all along beem €ncouraging private
sector participationby way of investment in deveatognt of the

infrastructure sector and not for the persons whoenely execute the civil
construction work or any other works contract’..

X. The legislature, thus, always directed the bhenéthe deduction only
to those assessee who are in the business of gewvahd of infrastructure
facility by way of investment and only to such pt®fs derived from the use
of such infrastructure facility. The explanatorymwandum is categorical in

carving out a clear exclusion for businesses ok&gontract, even if by way
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of ordinary parlance, such enterprises may alsogper their business as that
of development. The legislature has, thus, madeorssatous distinction
between a business of development as envisageaeb$dction 80IA and a
business of construction/works contract that miggate some semblance of
development in the ordinary parlance. It, themfocannot be over-
emphasised that for an enterprise to be eliginl@dmissibility of deduction
u/s 80IA, a non-negotiable precondition is par@atipn in the project as a
developer assuming investment risk and entrepreaieaisk. In other words,
investment risk is the litmus test for discernihg €ligibility of a developer
as envisaged in the scheme of Section 80IA visawuleveloper understood

in common parlance.

xi.  The clarificatory amendment of 2009

The amendment of 2007 intended to plug the podgilmf misuse by
assesses who entered into a mere works contrabt the undertaking or
enterprise. However, the misuse of the deductiolh cntinued by the
undertaking or enterprise which were awarded theksvoontract directly by
the contractee governments. In order to prohiist misuse of tax holiday, the
legislature, by Finance Act 2009, substituted trstwhile Explanation (2007)
by an new Explanation with retrospective effecinfr01.04.2000 to make it
clear that even those undertakings/enterpriseshwlire direct recipients of
contract from the government, shall not entitledthe benefit of deduction for
profits derived from such contract business. Tlgifatatory Explanation is as

under:

“..For the removal of doubts, it is hereby declart nothing contained
in this section shall apply in relation ta business referred to in sub-
section (4) which is_in _the nature of a works coatt awarded by any
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person (including the Central or State Governmemt)l executed by the
undertaking or enterprise referred to in sub-settft)..”

xii.  Restricting the benefit of deduction only tbet class of developers
bearing investment and entrepreneurial risk is,refloee, a conscious
legislative action and is not open to slightestirdérential latitude. The
clarificatory amendments represent a fine exampléeegislative discretion
and parliamentary discernment and leave no scopeafy attempt at
interpretation, liberal or otherwise. It is a sadtldoctrine of jurisprudence
that scope of interpretation does not exist whaee=language of the law is

clear and words are unambiguous.

xiii. The A.R. of the assessee has argued that BARODOT or BOT or
similar manner which were the basis of investmeigihaentation is no more a
good law as the only developer are also entitlectléam deduction u/s.
80IA(4) and it is not necessary to operate or na@nthe infrastructure
facility for claiming deduction in view of amendntemade in Finance Act,
2001 w.e.f. 01.04.2002.

In this regard, it is submitted that though the diban was relaxed
vide amendment made in 2001 but the condition ithaas to be built from
the fund of the assessee as per BOT or BOOT ofasianrangement has not
been relaxed. Only the Enterprise which has bodtihfrastructure project on
BOT or BOOT or similar arrangement has been pravide exit route by
way of this amendment and it is not necessary li@mt to operate and
maintain theinfrastructure facility developed by ertn Therefore,
simultaneously amendment have been made in subec(@) of clause (i) of

section 80lA(4) and the transferee Enterprise walewed to claim the
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deduction for unexpired period during which thensf@ror Enterprise would
have been entitled to claim the deduction.

Therefore, the infrastructure facility has to beveleped on BOT,
BOOT or BOLT or similar arrangement where the itgesEnterprise bears
the financial and investment risks.

The nature of contracts entered by the assessepatgndoes not
reflect that it has brought investment and bearfithencial and investment
risk. It only bears the contractual risks whichtige for any construction
contracts.

The above legislative intent has been clarified yndimes by

Parliament as per clarificatory amendments ma@®@y and 2009.”

26. Thus, the sum and substance of the prayerad¢partment is this that
the assessee cannot be found to be eligible fondlieth as he worked as a
mere contractor and not a developer within the nmgaand scope of Section
80IA(4) of the Act., particularly, for the fact tha#he assessee appointed
various sub-contractors as per Annexure “B” to 3€@port for TDS deducted
and paid showing deduction as per the rate appéidabsub-contractor. The
income from contract activities are shown on petags of bill basis and the
fixed asset does not show any investment in tirfrastructure projects as the
contention made by the Ld. DR which is reflectingtihe order of denial of

claim of the assessee by the Ld. AO.

27. Having regard to this particular observatioads by the Ld. DR, in
order to ascertain whether a civil construction kvas assigned on
development basis or contract basis only on thesasg, the terms and

conditions of the agreement needs to be considsre. Only on the basis of
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the terms and conditions and the scope, ambit atdren of the contract
assigned to the assessee it could be ascertainethevhit is a "works
contract” or a "development contract”.

The right and obligations of the assessee in thpgis implemented by
the assessee on behalf of the Government entiieslsp required to be
examined. Our this approach has also been stremgtihby the observation
made by the Rajkot Bench in the matter of Pateiabtfucture Pvt. Ltd. Vs.
DCIT, ITA No.627/Ahd/2014, Asst.Year 2010-11. Whkerefore proceed to
analyse the facts of the present case to find twther the appellant acted as

a “Developer or “Works Contractor”.

28. The tender clauses demonstrates the finamsialviement / risk factors
/ liabilities involved in the Projects undertakery the appellant for
Construction and Development of Road - Infrastiecfrojects.

I BASIC QUALIFICATION OF ASSESSEE

Appellant company is registered as Category AA @Guator with
Government of Gujarat for construction & developmenf
infrastructure projects.

. ELIGIBILITY FOR BIDDING OF TENDER

Contractor must have necessary experience, fasiliability, financial
resources, specified turnover, specific experiemceonstruction of
Roads, Qualified Key personnel, plant & machinerg@uipments, etc
to perform the work as it appears from Section VBkchedule B,
Schedule C, and Section IX of Tender documents aapue at Page
Nos. 84 to 99 of PB-II filed before us.
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DRAWINGS & SPECIFICATIONS

The general specifications are given by the resmechuthorities.
However, the specific drawings & designs are recemued by the
Contractor which shall be approved by the Compegarthority and
shall form part of the accepted Tender, which iseaping from clause
6.1 & 7.2 of tender documents at Page Nos. 118 & df1PB-II filed

before us.

MATERIALS:

The Contractor shall, with due care and diligemasign (to the extent
provided by the Contractor), execute and complaée Works and
remedy any defects therein in accordance with ttowigions of the
contract The contractor shall provide all supendence, labour,
materials, plant, contractor's equipments andtaémthings, whether of
a temporary or permanent nature at its own cobke shme is appearing
from Clause 8.1 of Tender documents at Page 1Bl filed before

us.

Site 1: Audited Accounts P&L account- Page 25 oflPBotal Contract
Expenses incurred during the year are of Rs. 6233%9/- and
creditors for goods are of Rs 3,09,53,357/-. Tdmaesis appearing from
Schedule B of Balance Sheet at Page No0s.29 & Belf filed before

us.

Site 2: Audited Accounts P&L account- Page 34 ofIP®tal Contract

Expenses incurred during the year are of Rs 3,68633 and creditors
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Vi.

for goods are of Rs 38,89,015/-, the same is apgeiom Schedule B
of Balance Sheet at Page Nos. 38 of PB-I filed fieefs.

The various materials, Plants, Samples etc. ardogbe tested by the
Contractor at its own cost from time to time asegmg from Clauses
36.1 to 36.3 of Tender documents at Page No. 1ZBd filed before

us.

FINANCE:

The assessee has to arrange own finance by rasieguate capital,

reserves & surplus, secured & unsecured loans

SITE 1: Balance Sheet, which is appearing from Rdge27 of PB-I
filed before us. The total amount raised is 0of R87,37,951/- (Capital)
and Rs 2,87,95,363/- (Secured & Unsecured Loans).

SITE 2: Balance Sheet, which is appearing at Pégef3PB-| filed
before us. The total amount raised is of Rs. 3(BI38B/- (Capital) and
Rs. 19,43,213/- (Secured & Unsecured Loans)

PLANT & MACHINERY

The assessee has to use and invest heavily ingginghown P & M,
Equipments etc. in order to be eligible to bid T@nder and carry out

the development of various projects —

SITE 1: Schedule of fixed assets, which is appgaainPage 33 of PB-I
filed before us. The gross block of assets as 60332008 are to the
tune of Rs. 8,19,29,849/-
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SITE 2: Schedule of fixed assets, which is appgasim Page 39 of PB-
| filed before us. The gross block of assets a81b03-2008 are to the
tune of Rs. 23,77,453/-

vi. PERSONELL:

The assessee has to employ own team of experieanudjualified
Project Manager, Highway Engineer, Bridge Enginebftaterial
Engineer, Survey Engineer etc. The same is appeati Section VIII

Schedule C of Tender documents at Page 86 of RRdlbefore us.

viii. SECURITY DEPOSIT

Appellant has to pay Performance Security DepdsiiO&b of contract
price. Page- 104 of PB-Il, Appendix to Bid, Clausef Tender.

Performance Security Deposits are to be valid foddys from the date
of expiry of the Defect Liability Period. The sansereflecting at Page
120 of PB-II, Clause 10.2 of Tender.

iX. RETENTION MONEY:

Retention money shall be deducted @ 5% from cutpéist and shall
be released 50% on completion of the Works and irenga50% after
the end of the Defect liability period. The sameappearing at Clause
60.3 of Tender documents from page 143 of PB-é(dfibefore us.

X. LIQUIDATED DAMAGES/PENALTY

If the contractor fails to complete contract by tteulated date, he

shall pay penalty of 1/2000f the contract price per day from the date
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Xi.

Xil.

Xiii.

of delaying said work up to the date of completama handing over to
contract upto maximum of 10% of contract price. eTeame is
appearing at Appendix to Bid, clause 7 & 8 and €¢a47.1 of Tender
documents from Page 104 & 133 of PB-II filed befas.

DEFECT LIABILITY PERIOD

365 days free maintenance and guarantee periodtfreroertified date
of completion of work — The same is appearing fridppendix to Bid,
clause 9 & clause 49.1 of Tender documents at Pag& Page 134 of
PB-11 filed before us.

TERMS OF ADVANCE PAYMENT/ MOBILIZATION ADVANCE

Advance payment/ mobilisation advance will be gjveshich will be
interest bearing up to 5% of the contract price@nhmencement of
work, and payment of additional interest bearingaate up to 5% of
the contract price after the contractor has ackievénancial progress
of 10% of the contract price and the rate of irgehall be 10% per
annum. The same is appearing from Appendix to Blduse 11 at Page
104 of PB-II filed before us.

TERMS OF PAYMENTS:

The Contractor shall submit monthly statementsstineated value of
work completed, and it will be subject to final @Reration,
determination and approval by the Engineer and tloat after

deductions like payments, retention, other recegertaxes etc. The
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XIV.

XV.

XVI.

same is appearing from clause 60.1 & 602 of Teddeuments at page
143 of PB-II filed before us.

PROCUREMENT & SAFETY OF LABOURERS

The assessee has to arrange for labour and isredponsible their
payments, housing, feeding and transport and fdetysaof all
concerned. The same is appearing from Clause 34f Tender
documents at page 128 of PB Il filed before us.e &@ksessee has to
take Workmen compensation insurance & is liablpap Compensation
and abide by all Labour Laws, which is appearimgnfiClauses 23.1 to
25.4 of tender documents at Page 125 of PB-II fiefibre us.

SAFETY OF ALL ACTIVITIES:

Contractor will be responsible for all activities the Site, safety of all
persons on site, provide and maintain at his owat alb lights, guards,
fencing, warning signs etc. For protection of woake&l convenience of
Public, take all reasonable steps to protect thir@mment on and off
the site and avoid damage to all. The same isapgefrom clause
19.1 of Tender documents at Page 122 of PB-II filefbre us.

CONSEQUENCES OF DEFAULT:

If the assessee defaults in work or violates arpgeof contract, it shall
be liable to penalty in terms of lien of Governmemner the plant,
machinery, equipments, etc, forfeiture of seculgyosit etc. The same
is appearing from Clause 63.1 of Tender documeRtge 146 of PB-II
filed before us.
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29. We have carefully considered the different $¢suin the tender notice
in respect of projects undertaken by the appeliantrehabilitation and
upgradation of Swaroopganj, Pindwara Section (K®.2@ to km 264.00) of
NH -14 and Pindwara — Bekaria Section (Km 0.00 to 89.00) of NH 76 |
the State of Rajasthan — East West Corriodrs fackton, completion and
maintenance of the Project awarded by National WaghAuthority of India
for A.Y. 2008-09.

30. We make it clear that from the records avadldig@fore us, we find that
the terms and condition of the tender documentsspect of both the projects
are identical. We have considered the further cdsithe assessee that the
claim of the assessee under Section 80I1A(4) ofAittefor A.Y. 2006-07 was
allowed by and under assessment made under SadtB{8) of the Act for on
10.04.2008 which was further confirmed by and uriderorder passed by the
Ld. AO on 31.03.2009 under Section 143(3) r.w.g. @fithe Act. The same
relief was also granted to the assessee for A.972B on 13.04.2009 by the
Ld. AO by and under assessment made under Secd8(8)lof the Act.
Relevant to mention that all the orders passedssessee’s own case as
mentioned hereinabove have been perused by usaghd furnished by the

appellant before us.

31. As to whether the assessee can be termed eldpger” or a
“contractor” as contended by the Revenue in itsrssfions, we find, in fact,
it only attempts to give a general meaning of teamt “contractor” and
“developer”. In the cases in hand, we find timatterms of tender documents,
audited accounts and facts on record suggest bmatassessee has fully

undertaken the work of development of various stftacture projects as a
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whole by undertaking the risk & responsibility, amged own finances,
materials, personnel, labour, machinery, other ggants etc. and thereby
fulfilled the test of being a “developer” as peethrinciples laid down by
Hon’ble Gujarat High Court in the case of Radhe &epers, 341 ITR 403
(Guj). It is imperative upon us to take note loé trelevant portion of the

above judgments for better understanding of theeiss hand.

“34. We have reproduced relevant terms of developragreements in both the sets of
cases. It can be seen from the terms and conditibas the assessee had taken full
responsibilities for execution of the developmertjgets. Under the agreements, the
assessee had full authority to develop the langexshis discretion. The assessee could
engage professional help for designing and archited work. Assessee would enroll
members and collect charges. Profit or loss whigy mesult from execution of the project
belonged entirely to the assessee. It can thusebe that the assessee had developed the
housing project. The fact that the assessee mayane owned the land would be of no
consequence.

35. With respect to the question whether the asselsad acquired the ownership of the
land for the purposes of the Income Tax Act angbairticular, Section 80IB(10) of the Act
and to examine the effect of Explanation to Se@iB(10) introduced with retrospective
effect from 1.4.2001, since several aspects oveilapould be convenient to discuss the
same together.

36. We have noted at some length, the relevantstamd conditions of the development
agreements between the assessees and the landsowrease of Radhe Developers. We
also noted the terms of the agreement of sale edtérto between the parties. Such
conditions would immediately reveal that the owokthe land had received part of sale
consideration. In lieu thereof he had granted depeient permission to the assessee. He
had also parted with the possession of the land.ddvelopment of the land was to be done
entirely by the assessee by constructing residemtiiéss thereon as per the plans approved
by the local authority. It was specified that tfesessee would bring in technical knowledge
and skill required for execution of such projecheTassessee had to pay the fees to the
Architects and Engineers. Additionally, assesseg also authorized to appoint any other
Architect or Engineer, legal adviser and other msdionals. He would appoint Sub-
contractor or labour contractor for execution ofetvork. The assessee was authorized to
admit the persons willing to join the scheme. Theeasee was authorised to receive the
contributions and other deposits and also raise a®is from the members for dues and
execute such demands through legal procedure. #e,cor some reason, the member
already admitted is deleted, the assessee woulel thavfull right to include new member in
place of outgoing member. He had to make necedgamcial arrangements for which
purpose he could raise funds from the financiatiingons, banks etc. The land owners
agreed to give necessary signatures, agreementsgaan power of attorney to facilitate
the work of the developer. In short, the assessa Undertaken the entire task of
development, construction and sale of the housiiig to be located on the land belonging
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32.

to the original land owners. It was also agreedwsstn the parties that the assessee would
be entitled to use the full FSI as per the existirigs and regulations. However, in future,
rules be amended and additional FSI be availalile,assessee would have the full right to
use the same also. The sale proceeds of the Ulutked by the assessee in favour of the
members enrolled would be appropriated towardslémel price. Eventually after paying
off the land owner and the erstwhile proposed paselns, the surplus amount would
remain with the assessee. Such terms and conditiodsr which the assessee undertook
the development project and took over the possesdithe land from the original owner,
leaves little doubt in our mind that the assessa® total and complete control over the
land in question. The assessee could put the lande as agreed between the parties. The
assessee had full authority and also responsibititydevelop the housing project by not
only putting up the construction but by carryingt asarious other activities including
enrolling members, accepting members, carryingroatlifications engaging professional
agencies and so on. Most significantly, the risdment was entirely that of the assessee.
The land owner agreed to accept only a fixed pfazethe land in question. The assessee
agreed to pay off the land owner first before ampiating any part of the sale
consideration of the housing units for his benéfitshort, assessee took the full risk of
executing the housing project and thereby makingjitpor loss as the case may be. The
assessee invested its own funds in the cost ofraotisn and engagement of several
agencies.

The provisions of section 80IA(4) of the Acbyides that deduction

would be available to any enterprise which carmieshe business of —

33.

(i) developing or
(i) operating and maintaining or

(i) developing, operating and maintaining anyrastructure facility
which fulfills the conditions prescribed therein.

As per the Explanation, even a road and bridgan infrastructure

facility for the purposes of section 80-IA(4). Themary condition is that the

enterprise must carry on the work of "developing"iafrastructure facility.

As mentioned above, Explanation under sub-sectit8) (f section 80-

|A clarifies that this section will not apply to yarbusiness which is in the

nature of a "works contract”. In other words, #ssence of this section is

that, the benefit of section 80-1A(4) would be dafle to a developer and not

to a contractor simplicitor. In the present case thl. AO had denied the
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benefit of section 80-1A(4) to the appellant-comypam the assumption that
the appellant-company is engaged in executing merevork contract and it
Is not carrying on the business of developing d&mstructure facility. But we
find that the assessee has undertaken entirelyeaoldisively the projects
awarded by the Government authorities, as it isleawi from the records as
explained and already narrated hereinabove andftrer there is hardly any
basis for assuming that it is merely a contract@cating a works contract.
The difference between a "developer" and a "coturadas to be properly
analyzed and understood. This issue has come upebtfe Hon'ble ITAT,
Amritsar Bench in the case of M/s. TRG Industried . in ITA Nos. 433
etc./Asr/2009. The Tribunal after relying variatese laws has laid down the

following parameters when to treat an assessea@lagedoper or contractor:

() The assessee does not have to develop thee enfirastructure
facility to qualify for deduction u/s.80-1A(4) anél only a part of the
infrastructure facility is developed, the assesseeald be eligible for
deduction.

(i) The three requirements of section 80-1A(4).videvelopment,
operation and maintenance are not cumulative. Thuasenterprise
which only develops facility would also be entitléd the benefit
of section 80-1A(4).

(i) Merely because the assessee is referred ta esntractor in the
agreement, it would not debar it from claiming detchn.

(iv) Direct agreement between the transferee-assemsd the specified
authority is not a mandatory requirement u/s.8C4)A(f the I.T. Act.

Needless to mention that the assessee qualifi¢ideatriterion fixed by

the Amritsar Bench.
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34. We have already dealt with relevant clausetheftender documents
stipulating various conditions viz. financial inveiments, risks, obligations
and responsibilities of the assessee in develompgrating and maintaining
of infrastructure facilities, which clearly makestdhe case of the assessee
within the scope and ambit of section 80IA(4) of thct so as to claim the

impugned deduction.

35. The terms and conditions of tender documerdgréements / work
order and comprehensive view of the activities utaken by the assessee as
discussed above clearly demonstrates that the sasseempany has
undertaken substantial activities in respect ofiower projects awarded by
various statutory bodies, which makes the assdésspaalify as a developer of
Infra facility and to make claim necessary benaiitsler section 801A(4) of
the Act.

36. However, we have further considered the juddgsezlied upon by the
Ld. AR in the matter of CIT vs. ABG Heavy Industid¢td. [2010] 189
Taxman 54 (Bombay). The paragraph 22 of the smigment suggests that in
the particular facts and circumstances of the gaskand, the assessee is
entitled to relief claimed under Section 80IA(4) tbke Act. The first and
foremost condition imposed by the statutory pransis that the enterprise
must start operating and maintaining the infrastmac facility on or after
01.04.1995. Thereafter, time-to-time the providieough has been amended
under this particular condition enunciated therémat the assessee has to be
granted conditions stipulated, fulfilling of whidhe assessee said to be a
developer and entitled to the claim under Secti@iA®f the Act. The view

has been narrated in the said judgment in thevialig manner:
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37.

“22.  Another submission which was urged on behélthe revenue is that under
clause (iii) of sub-section (4A) of section 80-tAe of the conditions imposed was that
the enterprise must start operating and maintainihg infrastructure facility on or
after 1-4-1995. The same requirement is embodiadlnclause (c) of clause (i) of sub-
section (4) of the amended provisions of sectichA8®n this basis, it was urged that
since the assessee was not operating and maingathim facility, he did not fulfil the
condition. This submission is fallacious both intfand in law. As a matter of fact, the
Tribunal has entered a finding that the assesses operating the facility and this
finding has been confirmed earlier in this judgmériiat the assessee was maintaining
the facility is not in dispute. The facility washnemenced after 1-4-1995. Therefore, the
requirement was met in fact. Moreover, as a matierlaw, what the condition
essentially means is that the infrastructure fagishould have been operational after
1-4-1995. After section 80-1A was amended by tmarde Act of 2001, the section
applies to an enterprise carrying on the busindgs)aeveloping; or (ii) operating and
maintaining; or (iii) developing, operating and méaining any infrastructure facility
which fulfils certain conditions. Those conditicare : (i) Ownership of the enterprise
by a Company registered in India or by a consorti(it) An agreement with the
Central or State Government, local authority ortstary body; (iii) The start of
operation and maintenance of the infrastructureiliigcon or after 1-4-1995. The
requirement that the operation and maintenancehef infrastructure facility should
commence after 1-4-1995 has to be harmoniouslytiegds with the main provision
under which a deduction is available to an assesgee develops; or operates and
maintains; or develops, operates and maintainsrdrastructure facility. Unless both
the provisions are harmoniously construed, the abjend intent underlying the
amendment of the provision by the Finance Act dd12@ould be defeated. A
harmonious reading of the provision in its entirelguld lead to the conclusion that the
deduction is available to an enterprise which (@vdlops; or (ii) operates and
maintains; or (iii) develops, maintains and opemat¢hat infrastructure facility.
However, the commencement of the operation andtem@ince of the infrastructure
facility should be after 1-4-1995. In the presease, the assessee clearly fulfilled this
condition.

23. In the view which we have taken, all the agsenss$ years in question to which
this batch of appeals relates would be governethbysame principle. The subsequent
amendment of section 80-1A(4A) of the Act to glatifat the provision would apply to
an enterprise engaged in (i) developing; or (a) rapi@g and maintaining; or (iii)
developing, operating and maintaining an infrasture facility was reflective of a
position which was always construed to hold thilfiBefore the amendment that was
brought about by Parliament by the Finance Act @2, we have already noted that
the consistent line of circulars of the Board ptetied the same position. The
amendment made by Parliament to section 80-IA(4hefAct set the matter beyond
any controversy by stipulating that the three ctinds for development, operation and
maintenance were not intended to be cumulativatare.”

It is contended by Revenue that the profit elenis already embedded

in the tender price quoted by the assessee. Mottesie is no financial risk
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involved as the assessee was getting the paymetitef@onstruction done by
him from time to time as one of the major remarkd/aubmissions made by
the Ld. DR while making argument.

We have carefully considered this particular aspéthe matter. If the
contention of the Revenue is encouraged then dgssine of the developers
will be entitled to the claim made under SectiohA80) of the Act. Our this
view has been strengthened by the observationtendatio laid down by the
Hon’ble Delhi High Court in the case of CIT vs. VRINdia Ltd., reported in
[2015] 57 taxmann.com 325 (Delhi). While dealinighwthis particular aspect

of the matter the Hon’ble Court has been pleasethserve as follows:

“15. Since the assessee developed an infrastructacdity/project and was not
required to maintain or operate, it was entitleddost, plus the margin of income or
profit; not to expect this treatment would rendereovho develops an infrastructure
facility project, unable to realise its cost. Ifethinfrastructure facility is, after its
development, transferred to the Government, natuthle cost would be paid by the
Government. Therefore, the mere circumstance tiairidian Railways or DDA paid
for development of a housing project carried outhxy assessee, did not mean that the
assessee did not develop the residential compfethel revenue's interpretation is
accepted, no enterprise, carrying on the businéssnty developing the infrastructure
facility, would be entitled to deduction under g&et80-I1B (10). The conclusions of the
ITAT in this context were rendered after a detaibthlysis of the facts and the
contracts entered into by the assessee with IRWDCDA. The narrow ground on
which the AO concluded that the projects were "aWiy IRWO or DDA and that the
assessee was only a works contracts, was unwadante

We, therefore, do not have any doubt in regardnht @dmissibility of the
claim made by the assessee and to entertain the Ispmiving relief to that

effect.

38. Before parting with the matter we would likerti@ntion that we have
considered the judgments relied upon by the Ld. pd®sed by different
judicial forums including the judgment passed ire tmatter of Patel

infrastructure and Katira construction (supra) pddsy the Rajkot Bench and
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Katira construction passed by the Hon’ble jurigdical High Court wherein
the constitutional validity of insertion of expldiman below sub Section 13 of
Section 80 IA of the Act was challenged. The LdpReentative appearing
for the Revenue vehemently argued on this poirtt tthe jurisdictional High
Court in the said matter already decided the ismy@nst the assessee. Fact
remains that the jurisdictional High Court in tiparticular matter dealt with
the constitutional validity of the insertion of dapation as mentioned
hereinabove and decided the same in favour ofdhenue to this effect that
such explanation brought with retrospective effeom 01.04.2000 by the
Finance Act No. 2 of 2009 was very well within tl®mpetence of
Parliament. As such there was no issue whetheasgessee is acting as a
developer or contractor was raised before the Henlurisdictional High
Court neither the said has been decided in thejsdginent.

39. We note that considering the case of the aqmelthe Ld. CIT(A) with
the following observation allowed the appeal upoangng relief holding the
appellant entitled to deduction under Section 88)A( the Act:

“3.3 As seen from the assessment order AO heldaga¢llant is a contractor (and
not a developer) and relying on the 3 member dewcigi the case of M/s. B.T.Patil &
Sons Belgam Construction Pvt.Ltd. Vs. ACIT repoged26 TTJ 577, AO held that
appellant is not entitled to deduction u/s.801A(4).

34 The contentions of the learned AR in brieftasd the appellant is a developer
of infrastructural facility; it made investment i own as well as borrowed funds in
the form of Plant & Machinery, structures at sitesyrking capital, human resources,
technical expertise etc.; it has technical knowkedd developing and laying roads,
dams, bridges etc; it cannot be held that appelketed as only works contractor, the
issue involved in the case relied on by the AOwdasther sub-contractor was eligible
for deduction u/s.801A(4); the facts of the appeltacase are different in the sense
that it is not sub-contractor but the main conti@gtthe decision of the Rajkot Tribunal
in the case of Tarmat Bel (JV)KCL, Rajkot in ITANA1/Rjt/2010 dated 23-9-2010
supports appellant's case; in the 3 preceding yeduction u's.801A(4) was allowed
to the appellant in the orders passed u/s.143(2neéP Tribunal's decision dt. 08-06-
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2011 in ITA No.766/PN/09 in the case of Laxmi Ciwitgineering Pvt.Ltd. Vs.
AddI.CIT(which in turn relied on the decision of rBmay High Court in the case of
ABG Hany Engineering Ltd. 37 DTR 233) also suppttrésappellant's case.

3.5 As seen from the assessment order, the deduets disallowed for the first
time in the year under consideration mainly relyimg the Third member decision of
Mumbai tribunal cited at 126 TTI 577. In this contien, it is seen that the said
decision w recalled by the Tribunal by order dafi812-2011 in view of the Bombay
High Court decision dated 15-2-2010 cited at 37 DA33. In the case of Laxmi Civil
Engineering Pvt.Ltd. Vs. Addl.CTT, Pune Tribunatjevits order dated 8-6-2011,
allowed the appeals of the assessee for 4 assesyemns from 2003-04 to 2006-07.
Smilarly, Vishakhapatnam Tribunal in the case of Minsmory (India) Lat. Gunter
ITO Wd.2(2), Guntur, allowed the assessee's apgdalits order dated 14-7-2011 for
A Y. 2006-07. Further, it is seen that Bombay Hipurt in the case of Mahalaxmi
Infra Project Ltd. Vs. ACIT, in Income-tax Appeab.#8610 of 2010, vide its order
dated 30-8-2011, quashed the Tribunal's order agiared it to the file of the Tribunal
thereby allowing the assessee's appeal. Givenaitte bf the appellant's case, and the
case laws referred to above, | hold that appelianentitled to deduction w/s.801A(4).
AO is directed to allow the claim. This ground ppaal is allowed.”
40. We have further considered the judgment asdelpon by the Ld. AR
passed in the case of Vijay M. Mistry (supra), vihwas passed by the Co-
ordinate Bench on 23.12.2022 wherein the assessek undertaken
infrastructure facilities, such as, development rofds, bridges, water
treatment plants, canals, siphon work (irrigationjgcts), sewage treatment
plant etc. by entering into contract with variousv@&rnment authorities. In
fact, we find that the clauses stipulated in thadies document is almost akin
to the clauses mentioned in the Tender documentspect of the assessee
before us. Relevant to mention that though thesse® has taken different
projects, the clauses mentioned mostly in all tesdledocuments are in
respect of different projects entrusted upon assedsy the statutory
authorities in different years are identical. Whlfthat on the identical facts
and circumstances of the case, the assessee wag foube eligible for
claiming deduction under Section 801B(4) of the fadting into consideration

the overall aspect of works undertaken by the assesherein. We are
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inspired by the ratio laid down by the Co-ordinBench in the said judgment
Vijay M. Mistry (supra) holding the assesse eligibinder the identical facts

and circumstances of the case.

41. In the light of the above discussion and pdrasaarious clauses of
Tender documents and case laws relied upon bytbetparties, it reveals that
the tender work under consideration are not fquexi§ic work, rather they are
for development facility as a whole. The respotisjbis fully assigned to the

developer for execution and completion of the woiarious stipulations

contained in the Tender documents demonstrate usarigks undertaken by
the assessee for execution of the project work @edaiby the competent
authority in terms of financial resources, manpoveiployment, both

technical and administrative expertise, drawing dedigning of the project
specifications and getting approval from the competuthority, safety and
security of project and human resources, compl&rafevarious statutory
rules and laws. Therefore, merely because in gineeanent for development
of infrastructure facility, the assessee is reférte as contractor or just
because some basic specifications are laid downdopds not detract the
assessee from the position of being a developemnvillodeprive the assessee
from claiming deduction u/s.801A(4) of the Act. Asich, looking to the

overall aspects of work undertaken by the assassezn safely come to the
conclusion that the assessee is engaged in devetdprh the infrastructure
facility and therefore, a developer, which confaght of eligibility to the

assessee to claim benefits under section 80IA(#h)eoAct.

42. We also find that the assessee’s identicakisgas decided for A.Y.
2006-07 under Section 143(3) of the Act in thewolar by the authorities
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below. The same was reopened under Section 1l4theofAct and on
31.03.2009 again confirmed the eligibility of claimade by the assessee
under Section 80IA(4) of the Act as accepted unberoriginal assessment
dated 10.04.2008 under Section 143(3) of the Actrther that, in A.Y. 2007-
08 on 13.04.2009, the identical relief was alsotga under Section 143(3) of
the Act in favour of the assessee. Thus, taking aonsideration the entire
aspect of the matter, we find that the claim of ud#idn under Section
80IA(4) of the Act has rightly been allowed in favoof the assessee by the
Ld. CIT(A). The same is found be just and proper as to warrant
interference. In that view of the matter, the agpgded by the Revenue is

found to be devoid of any merit and, thus, disnidsse

43. In the combined result, appeal preferred byatsessee is allowed and

appeal preferred by the Revenue is dismissed.

| This Order pronounced on 31/08/2023 |
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