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s HARVANA AUTHORITY FOR ADVANCE RULING

homd GOODS AND SERVICE TAX, HARYANA NATION

Hox VANLIYA BHAWAN, PLOT NO. 1-3, SECTOR-5, ¥ 13
PANCHKULA-134151 “WARKET

ADVANCE RULING No. HR/ARL/20/2021-22 DATED

Name & Address of the "'\l’l"“""”ll l Mu‘r\ .Hlt' (‘lﬂ.'ik‘ N[ll'”l f\|‘“||’[|l!l'!]l
Owner’s Association, The Close

| North, Nirvana Country, Scctor-50),
Gurugram, Haryana 122018

GSTIN of the Applicant O06AACATA8S5210171,

Provisions under which the advance| | Scetion 97(2) of CGST/HGST Act,

ruling has been sought by the applicant 2017

(a) Classification of goods
and/or scrvices or both,

(b) Determination of the liability
to pay tax on any goods or
scrvices or both.

f (c) Whether any particular thing
donc by the applicant with
respect to any goods and/or
services or both amounts 1o
or results in a supply of
goods and/or scrvices or
both, within the mcaning ol
that term.

18.05.2022,05.07.2022,

08.07.2022

Dates of Hearing:

1. APPLICANT’S ELIGIBILITY FOR SEEKING AN ADVANCE RULING:

1.1 To file an application belore the Authority of Advance Ruling, the applicant
must satisly the conditions prescribed under the Central Goods and Services
Tax Act, 2017 (hereinalier referred to as CGST Act, 2017) and ['aryana
Goods and Services Tax Act, 2017 (hereinalter referred o as HGST Act,
2017). Since the provisions of both the Acts are parimateria, any reference
to provisions of CGST Act, 2017 in this order should be construed as a
relerence to corresponding provisions in HHGS'T Act, 2017 as well.

1.2 Scctions 97(2) (a)(b)& (c) read with Section 95 ol the CGST Act, 2017
prescribes that Advance Ruling may be sought inter alia on the question of
(a) Classification ol goods and/or scrvices or both. (b) Applicability ol
notification issuc under the provisions of this Act. (¢) Determination ol the

ax on any goods or services or both. (g) Whether any

liability to pay I
and/or

particular thing done by the applicant with respeet to any goods

services or both amounts to or results in a supply ol goods and/or services or
both, within the meaning ol that term,

I3 There is no bar on an applicant from seeking an Advance Ruling in terms ol

Section 98(2) of CGST Act, 2017 in as much as the questions raised by the

applicant, the same are neither pending nor decided in any prncccd&in
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the case of the apphcant under the provisions of CGS TGS T At 2017 A
pet the declaration given by the applicant in form ARA 01 the issue ruiaed
by the apphicant s neither pending nor decided in any procecding vnder o
ol the provisions of the Act, against the applicant, therefore, he 15 eligible n
seck an Advance Rubing wivder the above provisions Hesides the ipplicahl
fees i the matter has been paid by him o the ease i being heard on mertt

SURILE FACISOF THE CASE

ST The Close North Apartment Owner's Association (heretnalter referred to s
the “Applicamt™ 1« an RWA registered under the Haryana Registeation and
Repulation of Societies Act, 2012 having its registered place ol business
Nivana Country, Scctor SO, Gurugram, Haryana 122008 and s duly repisterod
under  the  provisions  of - Goods  and  Services  Tax  vide  GS TN
OOAACA 148821171

2 I'he Applicant 1s engaged in providing maintenance service and other
related service 1o its members like managing day to day problems of the
members/residents, orpanising events, managing Facilities in the apartments and
complexes and saleguarding the rights of residents ol the RWA.

2.3 The Applicant has received a sanction for Single Point Supply connection
under Bulk Supply (Domestic) category by adhering to the Tarvana Flectricity
Regulatory Commission (Single point Supply to Employers™ Colonies, Group
Housing Socicties and Residential or Commercial cum Residential Complex ol
Developers)  Regulations 2013 (‘hereinafter referred o as  the  Blectricity
Repulations, 2013%),

24 The applicant referred Para 4 of the Electricity Regulations, 2013, which
has been reproduced as under:

“d. Supply of electricity by the distribution licensce to the GHSy
4.1 Group Housing Socicties seeking new electricity connections

411 All Group Housing Socicties seeking new electricity connections
which are bounded with walls, have restricted entry, having 20 (twenty) or
more residential units and irrespective of connected load shall, henceforth,
have the following two options for supply of electricity by the distribution
licensee 1o the GIHS

Option-1: Supply of electricity at a Single Point to the GIS at 11 &b o
higher voltage depending upon the feasibility under Bulk Supply (Domestic)
schedule of rarif].

Option-2 " Individual ¢lectricity connections 1o the residents -~ members il
for common services © NDS loads under relevant schedules of tarif .

(refevant extract only)

112 The distribution licensee, on an application as per Option ! from the
GUHS Developer/ RIWA owning’ managing such GHS, shall give Single }'p-r‘,-;:
Supply 1o the GIS at 11 kY or higher voltage, depending wpon
feasibility. for making electeicity available o the residents members vesiding
in the Colony and for common services! non-domestic locads Distribution of

5 &
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clectricity within the GUS shall be owned and managed by the (1<
Developer/ RWA ged by the GI1s/

1]

25 The Bleetrieity Repulations, 2013 have beer

Supply to Employers' Colonies Ciroup Tousing,
Office cum Residential Complexes and Comme
and Industrial Estates/I'l Park/S1i7 Repul
the Electricity Repulations, 2020) vide notification dated 22 April 2020 issued by
the Haryana llectricity Regulatory Commission. ‘he relevant extract has .l'n‘*';l
reproduced hereunder for casy relerence:

amended (o Single Poin
Societies, Residential Colonjes,
reial Complexes of Developers
ations, 2020 (“hereinalier referred to gy

f 'S:fppl_r of electricity by the distribution licensee to the Group Housing
Societies (G11Sy)

4.2 The distribution licens

veeoaa "

ee, on an application from the GI1S, as per clause
(a) shall give Single Point Supply 1o the GIIS at 11 kV or higher vollage,
depending upon  the feasibility, for making electricity available 10 the
residents/members residing in the Colony and for common services/ non
domestic loads. Provided the distribution of electricity within the GIIS
shall be owned and managed hy the GI1S.”

I'e has also referred 1o the para 6.6 of the 15.R, 2020 which is as [ollowing:-

“a) The Employer/GIIS/Users A ssociations  will  not  charge the
Residents/Individual Consumer, Common_Services and _other category
loads in _the Colony/GIIS/ Complex_for electricity supplied, at a rate

higher than the tariff for Domestic Supply (DS)/other relevant category,
approved by the Commission from time to time."

2.6 "The applicant stated that clectricity supplied by the State Llectricity Board

and there is a Single Point Bulk conneetion or a common clectricity meter for the
entire complex which is in the name of the Applicant. The Applicant has, in turn,
installed the sub-meters in the premises of the individual Mat owners for measuring
the clectricity consumption ol cach such unit and also a separate sub-meter is
installed for units consumed towards common arca clectricity. ‘This is donc
because the distribution of clectricity within the apartment complex is 1o be owned
and managed by the Applicant as required under para 4.1.2 of the Llectricity
Regulations 2013 and subsequently para 4.2 of the Iilectricity Regulations 2020.

2.7 The clectricity bill issued by the State Electricity Board is received in the
name of the Applicant. Therealier, the Applicant raises invoice/ bills in the name
of individual flat owners based on the clectricity consumed by the individual unit
under the following heads:

e Actual reading as per sub-meter — Individual user is billed on the basis ol
actual clectricity consumed as recorded in the sub-meter installed at their
premiscs. No GS'T is being paid by the Applicant on clectricity charges
recovered [rom individual users as per sub-meter readings.

e Back up clectricity charged — Individual user is billed on the basis of

actual DG set units consumed at the decided rate per unit. GST @ 18%
is being charged on this amount in the cleetricity bill raised on the

individual users. M
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o  Common Arca lilectricity or CALL charges  The Applicant recovers
common arca cleetricity charges for use in corridors, pathways, gardens.
club house, swimming pool, lifts ete. from individual users on per squarc
feet basis based on the super built-up area owned by the users.

2.8 Since, RWA has obtained a Single Point Bulk supply connection under para
4.1 ol the Electricity Regulations 2013 amended vide Electricity Regulations 2020.
the distribution of electricity within the apartment complex would be owned and
managed by it and GS'T would not leviable on the CAL: charges recovered by the
Applicant on actual basis [rom the individual users.

2.9 QULSTION(S) ON WIICH ADVANCE RULING HAS BEEN SOUGHT:

Question 1. Whether GST is applicable on the Common Arca Electricity
charges collected, on actual basis, by the Applicant from the
residents of the apartment complex, or not?

Question 2. Whether GST is applicable on the Common Area Electricity
charges collected, with a margin, by the Applicant from the
residents of the apartment complex, or not?

Question 3. What should be the basis of allocation of Common Area Electricity
Charges to the units in the apartment complex?

3. APPLICANT'S VIEW POINT AND SUBMISSIONS ON ISSUES ON
WHICH THE ADVANCE RULING IS BEING SOUGHT:
3.1  Atthe outset, the Applicant would like state that the entry no. 53 of List IT of
Seventh Schedule of the Constitution of India specifically covers “taxes on the
consumption or sale of electricity”, thus making sale of electricity a State subject
wherein the state government has exclusive right to make laws.
3.2 The power to levy tax on entries in List-I of Seventh Schedule of the
Constitution of India continues to be with Union Government and this does not
include sale of clectricity within its ambit. Further, while all the conflicting entrics
in these schedules have either been removed or been modified by clause 17 of The
Constitution (One Ilundred & First Amendment) Act, 2017, right to tax
consumption or sale of electricity continues to remain under List [l of Seventh
Schedule and therefore the state government alone has the right to tax this akin to
taxces on land and building, sale of liquor for human consumption ctc. Also, power
to impose Goods & Service Tax in India is governed by Article 246A & Seventh
Schedule of the Constitution of India and thus right to levy tax on electricity is not
covered under this.
3.3 Applicant would like to state that Electricity or clectrical energy has been
held to be goods by the TTon’ble Supreme Court re Commissioner of Sales Tax,
Madhya Pradesh, Indore Vs. Madhya Pradesh Electricity Board, Jabalpur- 1969
(2) SCR 939. Vurther, the Constitution Bench of the Hon’ble Supreme Court in
State of A.P. etc. v. National Thermal Power Corpn. Ltd. and Ors. etc. (2002-
TIOL-107-SC-CT) held that clectricity though an intangible object is 'goods’
covered by Lintry 54 of List 11 of Scventh Schedule to the Constitution of India.
3.4 llence 'electricity' is goods and also excisable goods which found a mention
in the erstwhile Central lixcise TariflT Act, 1985. LEven under GST “Electrical
cnergy” has been classified as goods and specific exemption has been granted vide
s]. No. 104 of Notilication No. 2/ 2017- Central Tax (Rate) dated 28 June 2017 I
that had not been the case there was no necessity of specifically exempting supply

of electrical energy from the payment of GS'T. W
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I gan z co-jomt reading of the Elecwricity Regulations. 2013 / Electnicity
2uopztions. 1020 znd the cxemprion gramed vide si. Ne. 15 of Netification No.
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= ety sirusted with the function of distribution of electricity through the
gl Pamt Supply connection under Bulk Supply (Domestic) scheme of the
lzuanz Date Cowernment and s qualifies as an clectricity ransmission or
tearrimtion wility and therefore exempt from GST vide si. No. 25 of Netification
Vo 1 TTAIT. Cemrd Tax (Rate) dated 28 June 2017 ondertaking supply of
sezricity e gonds. sxempred vide si. Ne. [04 of Netification Ne. 2 2017-

Cated e (Rae) dated 28 June 2017,
157 e Spphicamt further submits that the CBIC vide Circular no. 34/8/2018-
AT damed | Warch 1918 (“Cirenlar™). clarified that
L e By way of tramsmission or distribution of electricity by an electricity
sesronticinn or di '.“!i‘r'hurirm' atility is exemprt from GST under rotification No.

W CT R Sl Yo I3 The other services such as.

Inphication e frv releasing conmection of electricity:
i fentol Choraes against mefering equipment;

14 Vosiing fiee for meters (ransformers. capacitors erc.;
i Labomy chovzes [rom customers for shifting of meters or shifting of

sersice [ines

vz for duplicate bill: provided by IISCOMS to consumer are

toohle )
I Vide the akeve Cireular. the CBIC clarificd that scrvices by way ol
dicteibntion of clectricily by an ¢lectricity distribution and transmission utility arc
dowie sremor from (1. thereby making application fec towards clectricity

Sof 2 w




connection. rental charges towards metering equipment. cic chargeable 10 GSI
i jowever. the Gujarat High Court re Torrent Power Limited vs Union of lndu in
Special Civil Application No. 3343 Of 2018 dated 19 December 2018 held o
paragraph 4(1) of the impugned Circular as being wltra vires and was '::-.:'_—.

struck down. The High Count further held that charges such an application icc
meter rent. testing fee, etc collected by Tomrent Power Limited are part ]
composite supply of which principal supply is the actual supply of clecin city and
therefore the entire composite supply is exempt from tax. -

3.13 Further. the following clarfication issued by CBIC vide F.No332 | 24 ”*Zf'.'-
TRU through FAQs on levy of GST on supply of services 10 Co-operative Sociely
states that:

“Similarlv. GST is not leviable on Non-Agricultural Tax. Eleciricity Charges €ic
which are collected under other statutes from individual flat owners. [ Jowever
these charges are collected by the Society for generation of effcrr.h.;: by Socien
generator or 1o provide drinking water facility or any other service. then such;
charges collected by the society are liable 1o GST.”

3.14 The CBIC has adequately clarified that GST would not be | u!‘C on
clectricity charges collected under other statues from mdmdua flat owners. 1hc
CAl: charges arc collected by the Applicant in terms of Electricity RC\‘L ations.
2013/ Electricity Regulations. 2020 through the Single Point Supply connection
under Bulk Supply (Domestic) scheme of the Haryana State Government an
therefore outside the purview of GST.

—

4. PERSONAL HEARING:

Shri Bhupendra, Chartered Accountant appeared on behalf of the applicant
before the Authority of Advance Ruling and reiterated the details which has

already been submitted in the application dated 26.04.2022 besides submitting e
additional documents in support of his contentions.

5. DISCUSSION AND FINDING:

51 We have carefully gone through the application including the written as well
< verbal submissions made by the Applicant at the time of personal heanng. ()r
cnucal examination of the application, it has been observed that the main 1ISSucC
involves in the said application is that whether the GST is liable to be paid on
Common Area Electricity(CAL) charges recovered by RWA from the member o

the society or not?

52 In the instance case, the applicant recovers clectricity charges for use in
corridors. pathways, gardens. club house. swimming pool, lifts etc. from the cach
individual user on per squarc feet basis based on the super built-up areas of cach
flat. The clectric supplied by the State Electricity Board for the entire complex by
single point connection and common clectricity meter is installed for it.

5.3. The first two questions relates to taxability of amount recovered from the
members of society as Common Area Electricity (CAE) charges. which arc paid by
the applicant to the State Ilectricity Board for the electricity consumed towards
Common Arca.

54 The applicant has also stated that they have installed the sub-meters for units
consumed for Common Area clectricity and the amount is recovered from the cach
individual, flat owners for usage of corridors, pathways. gardens. club housc.

swimming pool, lifts etc.
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5.5 The issue is being examine
record and legal provisions with
has been decided by the KA
Prestige South Ridgpe Ap
\DRG 4272019, dated
this order with re

d !.‘-\' us considering all the fucts available on the
l‘L‘ft'rc.nu' oL 10 is observed that a simil; '“- II.
AR in its order dated 17.09.2019 in the ” g
I:n'llnvnl Owners' Association (Advance No. K
: 17-9-2019 2019 ¢ 10) GS L, 107)
ference o the issue at hand 18 as under: |

III
Ruling No. KAR

I'he operative part of

The applicant, in this regard, admitic

recover the ‘d that !hc'_l' pay {’f{'t'.“!'f'r'f'!_\' charges ane

amount from members for the electric’ power

ff.k'hm:_u o common areas. Furthe CEnEinE) bty

I they propose to recover the actual chargres paid
ot of the power consumpltion for commaon area
o to the carpet area owned by them, by raising o
Olc mdicating the proportionate electricity charges.

to Electricity Supplicrs, in Fesp
from the members proportionaie

i (r”f::‘;;”:’i;’:;::;:I’:N:f} r';!::.::cd in JjL’fa!f()H fo the crfn.mmpu:rm r;f: c!cm'.:'c'f(\' for
. iies i. ame of the applicant. The applicant is not involved
o ”"f' supply of electrical energy to the members but is involved in providing the
service of upkeep and maintenance of the common utilities of the a;;vu.r-!m.:'m.;' and
for this the electricity consumed by them becomes an input. Though the electricity
bill is distributed to all its members, it is not the c'(m.\'icfemffrm_}Ear the supply of
clectrical energy to the members but the value is a part of the consideration for the
supply of services 1o its members and hence is liable to tax at appropriate rates.

lence this value of electricity charges separately shown in the invoices is to be
added 10 the considerations shown towards the same service of upkeep and
maintenance charged to individual members and then the consideration for the
supply of such service is to be arrived and the taxable value shall be determined.”

This authority too have similar views on the matter i.c. the value of

clectricity charges separately shown in the invoice is to be added to the taxable
turnover under the provisions of the CGST/HGST Act, 2017.

56 Itis concluded that an amount recovered by the applicant [rom its members
on the basis of per square foot on super build up area of cach unit, GST is liable to
be recovered from him @ 18 % [9 % CGST and 9 % HGST] under CGST/HGST
Act. 2017 as amended.

5.7 The third question asked by the applicant is not covered under section 97(2)
of the CGST/HGST Act, 2017 as amended.

6. Ruling:

In view of above discussion and findings, we Pass the following Order:-

Ouestion 1. | Whether GST' is applicable on the Common Arca Electricity
' charges collected, on actual basis, by the Applicant from the
residents of the apartment complex, or not?

Ans. L@ 18 % |9 % CGST and 9 % HGST]
| Yes

" Question 2. | Whether GS1is applicable on the Common f\.l'l.‘;\ l-.l.-:clrwll_\
Ccharges collected, with a margin, by the Applicant from the
residents of the apartment complex, or not?
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\ns Yos.

Ouestion 3 What should  be the basis ol allocatton ol Common  Arca
(1R B 1 . N s )
Flectricity Charges to the units in the apartment complex

\ns. Not Applicable

This Ruling is Valid only within the jurisdiction of Advance Ruling Authority,
Harvana and subject to the proy isions under Section 103(2) of the CGS'1 l.\}'l.
2017 until and unless declared void under section 104(1) of the Act, ibid.

S

(Su al)

Me o CGST Member SGST
Member C( sl

Memo No. K22 dated 3/08°'Q0423

Reod. AD/Speed Post

&

M/s The Close-North Apartment Owner’s Association,
Ihe Close North, Nirvana Country, Sector-50,
Gurugram, Haryana-122018

Copy to:

l. l'he  Additional  Commissioner,  Central Goods & Service  lax

Commissionerate, Plot No. 3, Scctor 23, Panchkula (Haryana).

2. The Deputy Lixcise and Taxation Commissioner (ST), Range- Gurgaon.
District- Gurgaon (South), Ward- Gurgaon (South) Ward-7, [Haryana.
3. The Deputy/ Assistant Commissioner, Central Goods & Service lTax,

Commissionerate:- Gurugram, Division:- South-1, Range:- R-18, Haryana.

Note: An Appeal against this advance ruling order lies before the Harvana
Appellate Authority for Advance Ruling for Goods and Service Tax Harvana
Vanijva Bhawan, Plot No. 1-3, Scctor 5, Panchkula-134 151 (Haryvana), within
30 days from the date of service of this order,

Mape Hol B




