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& 40033/2021

CHANDRA KISHORE CHAURASIA ... Appellant

VErsus
R A PERFUMERY WORKS PRIVATE LTD ..... Respondent
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For the Appellant : Mr. Kirti Uppal, Sr. Adv. with Ms. Niki
Kantawala, Mr. Prakhar Sharma, Mr. Swapnil
Choudhary, Ms. Riya Gulati & Mr. Chandan
Sinha, Advs.

For the Respondent . Mr. Shuvharis Sengupta & Ms. Sushmita
Ghosh, Advs.

CORAM

HON’BLE MR JUSTICE VIBHU BAKHRU

HON'BLE MR. JUSTICE AMIT-MAHAJAN

JUDGMENT

VIBHU BAKHRU, J

1. The appellant (plaintiff) has filed the present appeal impugning
an order dated 05.08.2021 (hereafter ‘the impugned order’), passed by
the learned District Judge, Commercial Court-Il, Shahdara,
Karkardooma Courts, Delhi (hereafter ‘the Commercial Court’) in
CS(COMM) No0.132/2021, whereby the respondent’s application under
Order VII Rule 11 of the Code of Civil Procedure, 1908 (hereafter ‘the
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CPC’) was allowed and the plaint filed by the appellant was directed to
be returned. The learned Commercial Court, on a reading of the plaint
along with its documents, found that the appellant had failed to establish

a prima facie case in respect of the territorial jurisdiction of the Court.

2. The respondent (defendant) had also sought dismissal of the suit
under Order VII Rule 11(d) of the CPC on the ground that the appellant
had instituted the said suit without complying with the mandatory
provisions of pre-institution mediation under Section 12A of the
Commercial Courts Act, 2015. The Commercial Court did not accept
the said contention as the appellant had sought urgent relief.
Accordingly, the said prayer of the respondent was rejected. The
respondent has preferred cross-objection, assailing the impugned order
to the extent the learned Commercial Court has rejected its prayer for

rejection /dismissal of the plaint on the aforesaid ground.

3. The controversy to be addressed in the present appeal is two-fold.
First, whether the impugned order directing return of the plaint for want
of territorial jurisdiction is erroneous; and, second, whether the plaint is
liable to be rejected on account of failure on part of the appellant to
exhaust the remedy of pre-institution mediation as required under
Section 12A of the Commercial Courts Act, 2015.

Return of Plaint under Order VII Rule 10 CPC

4. The appellant had filed the suit [being CS(COMM) No0.132/2021
captioned Chandra Kishore Chaurasia v. R.A. Perfumery Works
Private Ltd.] seeking a decree of permanent injunction restraining
infringement of its copyright, trademark, passing off and rendition of
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accounts amongst other reliefs. The appellant claimed that he is the
registered proprietor of the trademarks ‘1192’ and ‘JAGMAG 1192’.
The said trademarks were registered with the Trade Mark Registry
under class 34 bearing registration nos. 2317657 and 2317658 dated
19.04.2012. The appellant also claimed that he holds copyright in the
label / packaging, original artistic work, getup, layout and pattern,
‘JAGMAG 1192°. And, the same is registered under the Copyright Act,
1957 bearing registration no. A-111868/2014 dated 23.09.2014.

5. The appellant is a resident of Surajkund, VVaranasi, Uttar Pradesh.
The respondent is a company incorporated under the Companies Act,

1956 and has its registered office in Kolkata, West Bengal.

6. The appellant alleges that the respondent is clandestinely
manufacturing and selling chewing tobacco and other allied products
under the label/trademark ‘SIGNAL 1191°, which is deceptively similar
to his registered trademarks. The appellant claims that the respondent
has dishonestly and with mala fide intention.adopted trademarks, which
are deceptively similar to his trademarks. He further claims that the
respondent has also copied the artwork, colour combination and
packaging of its label and the same infringes his copyright, ‘JAGMAG
1192°.

7. The appellant’s label/packaging and the label/packaging

allegedly adopted by the respondent are reproduced below:
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| Appellant’s Label/Packaging | Respondent’s Label/Packaging

1 Front View Front View

8. It is trite law that an objection regarding territorial jurisdiction of
a court, raised by way of an application under Order VII Rule 10 of the
CPC, is to be decided on a demurrer, that is, by accepting all statements
made in the plaint to be true. Thus, the examination for the purpose of
an application under Order VII Rule 10 of the CPC is limited to the

averments made in the plaint and the documents filed by the plaintiff.

Q. In D. Ramachandran v. R.V. Janakiraman: (1999) 3 SCC 267,

the Supreme Court observed as under:

“...Itis well settled that in all cases of preliminary
objection, the test is to see whether any of the
reliefs prayed for could be granted to the appellant
if the averments made in the petition are proved
to be true. For the purpose of considering a
preliminary objection, the averments in the
petition should be assumed to be true and the
court has to find out whether those averments
disclose a cause of action or a triable issue as
such. The court cannot probe into the facts on the
basis of the controversy raised in the counter.”
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10. In a later decision in Liverpool & London S.P. & | Association
Ltd. v. M.V. Sea Success | & Anr.: (2004) 9 SCC 512, the Supreme

Court observed as under:

“139. Whether a plaint discloses a cause of action
or not is essentially a question of fact. But whether
it does or does not must be found out from reading
the plaint itself. For the said purpose the
averments made in the plaint in their entirety must
be held to be correct. The test is as to whether if
the averments made in the plaint are taken to be
correct in its entirety, a decree would be passed.”

11. In Exphar Sa and Anr. v. Eupharma Laboratories Ltd. and
Anr.: (2004) 3 SCC 688, the Supreme Court reiterated the above

proposition in the following words:

“9. Besides, when an objection to jurisdiction is
raised by way of demurrer and not at the trial, the
objection must proceed on the basis that the facts
as pleaded by the “initiator of the impugned
proceedings are true. The submission in order to
succeed must show that granted those facts the
court does not have jurisdiction as a matter of law.
In rejecting a plaint on the ground of jurisdiction,
the Division Bench should have taken the
allegations contained in the plaint to be correct.”

12.  The aforesaid view has been constantly followed by this Court
aswell. In M/s RSPL Limited v. Mukesh Sharma & Anr.: (2016) SCC
OnLine Del 4285, a Coordinate Bench of this Court held as under:
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“11. It must be stated that it is a settled proposition
of law that the objection to territorial jurisdiction in
an application under Order 7 Rule 10 CPC is by
way of a demurrer. This means that the objection
to territorial jurisdiction has to be construed after
taking all the averments in the plaint to be correct.
In Exphar SA v. Eupharma Laboratories
Limited: (2004) 3 SCC 688, the Supreme Court
observed that when an objection to jurisdiction is
raised by way of demurrer and not at the trial, the
objection must proceed on the basis that the facts,
as pleaded by the initiator of the impugned
procedure, are true. The Supreme Court further
observed that the objection as to jurisdiction in
order to succeed must demonstrate that granted
those facts, the Court does not have jurisdiction as
a matter of law. It is also a settled proposition of
law that while considering a plaint from the
standpoint of Order 7 Rule 10 CPC, it is only the
plaint and the documents filed along with it, that
need to be seen. The written statement is not to be
looked into at all.”

13.  In M/s Allied Blenders and Distillers Pvt. Ltd. v. Prag Distillery
Pvt. Ltd. & Anr.: (2017) SCC OnLine Del 6422, a Single Judge of this
Court had allowed the application under Order VII Rule 10 of the CPC.
This was because on a prima facie evaluation of the plaint, the Court
was of the view that the plaint did not disclose that any cause of action
had arisen within the territorial jurisdiction of this Court. Although the
plaintiff pleaded that it apprehended the defendant launching its
products under the infringing trade mark within the territorial

jurisdiction of this Court, this Court found that there was no material to
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substantiate any such apprehension. The plaint also disclosed that the
defendant was selling its products in the State of Andhra Pradesh and
the plaintiff was essentially aggrieved by the same. However, the said
decision was set aside by the Division Bench of this Court in M/s Allied
Blenders and Distillers Pvt. Ltd. v. Prag Distillery Pvt. Ltd. & Anr.:
(2017) SCC OnL.ine Del 7225 on the principal that the averments made
in the plaint were required to be accepted as correct for the purpose of
deciding an application under Order VII Rule 10 of the CPC. The
plaintiff had averred that it apprehended the respondent launching its
products in Delhi and that it had filed the suit as a quia timet action. If
the said averments were accepted as correct — which the court was
required to do for the purposes of deciding an application under Order
VIl Rule 10 CPC — this Court would have jurisdiction to entertain the

Suit.

14. Bearing the aforesaid principle in mind, it is necessary to now
refer to the averments made in the plaint. Paragraphs 33 and 34 of the

plaint are relevant and set out below:

33) That the cause of action for filing the present
suit arose on 09.02.2021, when the plaintiff
through his sales staff for the first time from the
tobacco market/traders in Shahdara, Anand Vihar,
Delhi learnt that in order to take the undue
advantage of the pre-established goodwill and
reputation of the product of the plaintiff’s
‘Chewing Tobacco’ bearing registered trade mark
JAGMAG 1192, the mark 1192 and its registered
label/packaging of JAGMAG 1192, and with a
view to make easy money, the Defendant has
indulged. in the clandestine manufacturing, selling,
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soliciting and exporting of the chewing tobacco in
the identical/deceptively similar  impugned
label/packaging/colour combination/artistic work
bearing mark SIGNAL 1191 bearing impugned
mark 1191 which is identical/deceptively same in
all respects to the artistic work/color scheme/get-
up/placement of the registered label/packaging and
registered trademark JAGMAG 1192 and the mark
1192 of plaintiff’s. The cause of action is a
continuous one and continues to subsist till such
time the defendant is restrained by this Hon'ble
Court from carrying on their illegal trade activities
and malafide acts of using the impugned identical/
deceptively similar trademark, label, packaging,
artistic work, colour scheme, getup and colour
combination on the labels/packaging or any other
identical/ deceptively similar mark or artistic work.

34) That this Hon'ble Court has jurisdiction to try
and entertain the suit as the cause of action has
arisen within the jurisdiction of this Hon'ble Court
by virtue of the clandestine sales and intentions to
sale of the impugned goods under the impugned
mark/label/packaging by the defendant within the
jurisdiction of this Hon'ble Court in the markets of
Shahdara, Anand Vihar, etc. That this Hon'ble
Court also has jurisdiction as the defendant is
advertising, soliciting, and selling its goods within
the jurisdiction of this Court through its online
mode www.indiamart.com which connects buyers
with suppliers and its interactive website
www.rapsignal.in within the jurisdiction of this
Hon'ble Court. That this Hon'ble Court has
jurisdiction to try and entertain the present suit as
the defendant's is soliciting, advertising, marketing
its goods for sale through tobacco plus magazine
which circulated within the jurisdiction of this
Hon'ble Court. That this Hon'ble Court has
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territorial jurisdiction to try and entertain the
present suit as defendant is carrying on business
within jurisdiction of this Hon'ble Court in Delhi
and has also filed the application seeking
registration of mark 1191 for whole of India. That
this Hon'ble Court has jurisdiction to entertain and
try the present suit as the plaintiff is carrying on
business and working for gain in Delhi within
jurisdiction of this Hon'ble Court. The present
dispute is a commercial in nature in terms of
Section 2(1)(d) of the Commercial Courts Act,
2015.”

15. It is apparent from the above that the appellant claims that the
respondent is clandestinely selling its infringing goods within the
territorial jurisdiction of the Court. The appellant also alleges that
defendant has been advertising, soliciting and selling its goods within
the jurisdiction of the Court through interactive websites. In addition, it
is claimed that the defendant is carrying on business activity in Delhi
by advertising its products in a trade magazine, which is circulated
within the jurisdiction of the Court: In addition, the appellant claims
that the respondent is also carrying on its business within the territorial

jurisdiction of this Court.

16. Plainly, if the aforesaid averments are accepted as correct, the
respondent’s application under Order VII Rule 10 of the CPC is liable

to be rejected.

17.  The learned Commercial Court found that the appellant had not
produced any evidence to substantiate that the respondent was

clandestinely selling the infringing products within the territorial
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jurisdiction of the Court. The learned Commercial Court accepted the
contention that in case of clandestine sales, cash memos would not be
readily available; however, the court did not, prima facie, find any merit
in the allegation of clandestine sales as the appellant had not provided
any material particulars regarding any such clandestine transaction.
The learned Commercial Court held that the appellant had failed to
establish that the respondent was either carrying on its business
activities within the territorial jurisdiction of this Court or otherwise

intended to do so.

18. The appellant’s contention that the respondent was carrying on
its business activities through interactive websites was also not
accepted. The learned Commercial Court held that the appellant had
neither filed any documents to show that the respondent was targeting
customers through the interactive sites in Delhi nor produced any other

material in support of this claim.

19. Inview of the above, the learned Commercial Court found that it

lacked territorial jurisdiction to entertain the suit.

20. At the stage of considering an application under Order VII Rule
10 of the CPC, the court is not required to examine the merits of the
averments made and to evaluate whether the plaintiff would be able to
prove or establish the same. As noted above, for the purpose of an
application under Order VII Rule 10 of the CPC, the averments made

in the plaint are required to be considered as correct.

21. In a given case, it may be apparent that a plaintiff has no real

prospect in succeeding in his claim. In such circumstances, it would be
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open for a Commercial Court to consider rendering a summary decision
under Order XII1-A of the CPC, if an application seeking such judgment
is filed. The court is also required to evaluate the averments made in
the plaint while considering grant of interim relief in an application
under Order XXXIX Rules 1 and 2 of the CPC. However, for the
purpose of an application under Order VII Rule 10 of the CPC, the
Court must proceed on the basis that the averments made in the plaint

are correct.

22. Inview of the above, the impugned order, to the extent it allows
the respondent’s application under Order VII Rule 10 of the CPC and
directs return of the plaint, cannot be sustained and is, accordingly, set
aside.

Rejection of plaint in terms of Section 12A of the Commercial Courts
Act, 2015

23.  The respondent contends that the learned Commercial Court had
erred in rejecting its application under Order V11 Rule 11(d) of the CPC.
According to the respondent, the plaint is liable to be rejected as being
barred in terms of Section 12A of the Commercial Courts Act, 2015.
The learned Commercial Court had rejected the said contention as it
found that the provisions of Section 12A of the Commercial Courts Act,
2015 were not applicable because the appellant (plaintiff) had sought

urgent interim reliefs.

24.  Mr Sengupta, learned counsel appearing for the respondent, did
not dispute that the provisions of Section 12A of the Commercial Courts

Act, 2015 are not applicable to suits involving urgent reliefs. He,
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however, submitted that the appellant (plaintiff) could not be the sole
judge of determining whether the provisions of Section 12A of the
Commercial Courts Act, 2015 are applicable. Therefore, it was
necessary for the appellant (plaintiff) to file an application seeking
exemption from the provision of pre-institution mediation. He
contended that ae suit could be entertained only once such an

application was moved and allowed.

25. He referred to an order dated 30.09.2020, passed by the learned
Single Judge of this Court in an application seeking amendment of the
plaint filed by the plaintiff in CS(OS) 201/2020 captioned Anil Gupta
v. Baburam Singla, Proprietor of Singla Sweets & Anr. He pointed out
that in the said order, the Court had observed that the plaintiff had
neither filed an application seeking exemption nor leave in the present
suit for exempting the plaintiff from the process under Section 12A of
the Commercial Courts Act, 2015. ' Further, the Court had issued
summons subject to the plaintiff  filing 'an application seeking
exemption under Section 12A of the Commercial Courts Act, 2015 to

the defendants.

26. He referred to the decision of the Supreme Court in Patil
Automation Private Limited and Ors. v. Rakheja Engineers Private
Limited: 2022 SCC OnLine SC 1028 and contended that the provisions
of Section 12A of the Commercial Courts Act, 2015 are mandatory and
on an analogy of Section 80 of the CPC — which was also referred to by

the Supreme Court in its decision — it was necessary for the plaintiff to
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make an application seeking exemption from the provisions of Section
12A of the Commercial Courts Act, 2015.

27. The question whether the provisions of Section 12A of the
Commercial Courts Act, 2015 are mandatory, is no longer res integra.
In Patil Automation Private Limited and Ors. v. Rakheja Engineers
Private Limited (supra), the Supreme Court has authoritatively held
that the provisions of Section 12A of the Commercial Courts Act, 2015
are mandatory and failure to comply with the same would entail
rejection of the plaint. However, in the present case, the question
whether the provisions under Section 12A of the Commercial Courts
Act, 2015 are mandatory or not is not in issue; the point for
consideration is whether the provisions of Section 12A of the
Commercial Courts Act, 2015 are applicable to the suit instituted by the
appellant.

28.  Section 12A of the Commercial Courts Act, 2015 reads as under:

“12A. (1) A suit, which does not contemplate any
urgent interim relief under this Act, shall not be instituted
unless the plaintiff exhausts the remedy of pre-institution
mediation in accordance with such manner and procedure
as may be prescribed by rules made by the Central
Government.

(2) The Central Government may, by notification,
authorise the Authorities constituted under the Legal
Services Authorities Act, 1987, for the purposes of pre-
institution mediation.

(3) Notwithstanding anything contained in the Legal
Services Authorities Act, 1987, the Authority authorised
by the Central Government under sub-section (2) shall
complete the process of mediation within a period of three
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months from the date of application made by the plaintiff
under sub-section (1):

Provided that the period of mediation may be
extended for a further period of two months with the
consent of the parties:

Provided further that, the period during which the
parties remained occupied with the pre-institution
mediation, such period shall not be computed for the
purpose of limitation under the Limitation Act, 1963.

(4) If the parties to the commercial dispute arrive at
a settlement, the same shall be reduced into writing and
shall be signed by the parties to the dispute and the
mediator.

(5) The settlement arrived at under this section shall
have the same status and effect as if it is an arbitral award
on agreed terms under sub-section (4) of section 30 of the
Arbitration and Conciliation Act, 1996.”.

29. A plain reading of Sub-section (1) of Section 12A of the
Commercial Courts Act, 2015 indicates that the institution of a suit,
which does not contemplate any urgent interim relief, is proscribed
unless the plaintiff exhausts the remedy of pre-institution mediation in
accordance with the procedure as may be prescribed. There is no
ambiguity that a suit, which contemplates urgent interim relief, is
excluded from the rigor of Section 12A(1) of the Commercial Courts
Act, 2015. Thus, a plaintiff seeking to institute a suit involving urgent
interim relief(s) is not required to exhaust the remedy of pre-institution

mediation.

30. The contention that it would be necessary for the plaintiff to file

an application seeking exemption from the provisions of Section 12A
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of the Commercial Courts Act, 2015, is unmerited. This Court cannot

accept the said contention for several reasons.

31. First of all, there is no provision under Section 12A of the
Commercial Courts Act, 2015 that requires the plaintiff to make any
such application in a suit which involves urgent interim reliefs. As
stated above, if the suit involves urgent interim relief, Section 12A of
the Commercial Courts Act, 2015 is inapplicable and it is not necessary

for the plaintiff to enter into a pre-institution mediation.

32.  Second, a suit, which does not contemplate urgent interim relief,
cannot be instituted without exhaustion of pre-institution mediation, as
required under Section 12A(1) of the Commercial Courts Act, 2015. As
noted above, the Supreme Court has held that the said provision is
mandatory and it is compulsory for a plaintiff to exhaust the remedy of
pre-institution mediation, in accordance with the rules before instituting
a suit. The Court has no discretion to exempt a plaintiff from the
applicability of Section 12A(1) of the Commercial Courts Act, 2015. It
iIs not permissible for the court to pass an order contrary to law;
therefore, an application seeking exemption from engaging in pre-
institution mediation, in a suit that does not involve urgent interim

reliefs, would not lie.

33.  This Court also finds it difficult to accept that a commercial court
is required to determine whether the urgent interim reliefs ought to have
been claimed in a suit for determining whether the same is hit by the
bar of Section 12A(1) of the Commercial Courts Act, 2015. The
question whether a plaintiff desires any urgent relief is to be decided
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solely by the plaintiff while instituting a suit. The court may or may not
accede to such a request for an urgent interim relief. But that it not
relevant to determine whether the plaintiff was required to exhaust the
remedy of pre-institution mediation. The question whether a suit
involves any urgent interim relief is not contingent on whether the court

accedes to the plaintiff’s request for interim relief.

34. The use of the words “contemplate any urgent interim relief” as
used in Section 12(1) of the Commercial Courts Act, 2015 are used to
qualify the category of a suit. This is determined solely on the frame of
the plaint and the relief sought. The plaintiff is the sole determinant of

the pleadings in the suit and the relief sought.

35.  This Court is of the view that the question whether a suit involves
any urgent interim relief is to be determined solely on the basis of the
pleadings and the relief(s) sought by the plaintiff. If a plaintiff seeks any
urgent interim relief, the suit cannot be dismissed on the ground that the
plaintiff has not exhausted the pre-institution remedy of mediation as
contemplated under Section 12A(1) of the Commercial Courts Act,
2015.

36. The order dated 30.09.2018, passed by the learned Single Judge
in Anil Gupta v. Baburam Singla, Proprietor of Singla Sweets and
Anr. (supra), is of little assistance to the respondent. The observations
made in the said order are not dispositive of any question whether a
separate application is required to be made under Section 12A of the
Commercial Courts Act, 2015. The contention that such an application

is required to be made on an analogy of Section 80 of the CPC is also
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erroneous. In Patil Automation Private Limited and Ors. v. Rakheja
Engineers Private Limited (supra), the Supreme Court had pointed out
that unlike the provisions of Section 80 of the CPC, there is no provision
in Section 12A of the Commercial Courts Act, 2015 that contemplates
a procedure for seeking leave of the court. Paragraph 81 of the said

decision is relevant and set out below:

“81. In the cases before us, the suits do not contemplate
urgent interim relief. As to what should happen in suits
which do contemplate urgent interim relief or rather the
meaning of the word ‘contemplate’ or urgent interim relief,
we need not dwell upon it. The other aspect raised about
the word ‘contemplate’ is that there can be attempts to
bypass the statutory mediation under Section 12A by
contending that the plaintiff is contemplating urgent
interim relief, which in reality, it is found to be without any
basis. Section 80(2) of the CPC permits the suit to be filed
where urgent interim relief is sought by seeking the leave
of the court. The proviso to Section 80 (2) contemplates
that the court shall, if, after hearing the parties, is satisfied
that no urgent or immediate relief need be granted in the
suit, return the plaint for presentation to the court after
compliance. Our attention is drawn to the fact that Section
12A does not contemplate such a procedure. This is a
matter which may engage attention of the lawmaker.
Again, we reiterate that these are not issues which arise for
our consideration. In the fact of the cases admittedly there
IS no urgent interim relief contemplated in the plaints in
question.”

[ emphasis added]
37. This Court is unable to accept that it is necessary for a court to
read in any procedure in Section 12A of the Commercial Courts Act,

2015, which makes it mandatory for a plaintiff to file an application to
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seek leave of the court for filing a suit without exhausting the remedy
of pre-institution mediation, irrespective of whether the plaintiff seeks

urgent interim relief or not.

38. In Patil Automation Private Limited and Ors. v. Rakheja
Engineers Private Limited (supra), the Supreme Court had considered
the import of Section 12A of the Commercial Courts Act, 2015 in the
context of the suits, which did not contemplate any urgent interim relief.

It is relevant to refer to the following observations of the court:

“...The Act did not originally contain Section 12A. It is
by amendment in the year 2018 that Section 12A was
inserted. The Statement of Objects and Reasons are
explicit that Section 12A was contemplated as
compulsory. The object of the Act and the Amending Act
of 2018, unerringly point to at least partly foisting
compulsory mediation on a plaintiff who does not
contemplate urgent interim relief...”

39. Itis apparent from the above that the Supreme Court was also of
the view that compulsory mediation is foisted only on a plaintiff who
does not contemplate urgent interim relief. It is implicit that it is only
the plaintiff, that can contemplate the relief that it seeks in a suit. And,
pre-institution mediation is necessary only in cases where a plaintiff

does not contemplate urgent interim relief.

40.  In the present case, indisputably, the plaintiff has sought urgent
interim reliefs. Thus, it is not necessary for him to have exhausted the
remedy of pre-institution mediation as contemplated under Section
12A(1) of the Commercial Courts Act, 2015.

41. The cross-objections are unmerited and, accordingly, dismissed.
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42. The appeal/cross objections are disposed of in the aforesaid

terms. Pending applications, if any, are disposed of.

43.  The parties are left to bear their own costs.

VIBHU BAKHRU, J

AMIT MAHAJAN, J
OCTOBER 27, 2022
‘gsr’/RK
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