BEFORE THE NATIONAL ANTI-PROFITEERING
AUTHORITY UNDER THE CENTRAL GOODS & SERVICES

TAX ACT, 2017
Case No. : (32022
Date of Institution - 06.08.2021
ate of Order : : 29.08.2022
In the matter of:
I Ms. Sweety Agarwal, 16, kodihulli Main Road, Indirmnagar,
Bangalore, Karnataka.

)

. Director  General of Anti-Profiteering, Central Board  of
Indireet Taxes & Customs, 2nd Floor, Bhai Vir Singh Suhitya
Sadun, Bhai Vir Singh Marg, Gole Market, New Delhi-1 10001,

Applicanis
Versus
Mis Tatn Play Limited (formerly Known as M Tiia Sky

Limited), Unit 301 1o 305, 3™ Floor, Windsor O ST
Road, Kaling, Santacruz (Hast), Mumbai-400098,

Respondon
I. Sh. Amund Shah, Technical Member & Chairman,
2. Sh. Pramod Kumar Singh, Technical Mernbet.
3. Sh. Hitesh Shah, Techmical Member, ,bgl/

Present:-

I. Sh, Raminder Singh, Assistant Commissioner for the DGAP
2. Sh. Bharat Raichandani, Advocate and Sh, Swaminsihan
Konar, Tax Mangger for the Respondenit.
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ra

Order

The present report dated 06.08.2021 has been furnished by the
Director Gencral of Anti-Profitcering (DGAP), under Rule 129 (6)
of the Central Goods & Services Tax (CGST) Rules, 2017, on the
basis of application filed by the Applicant No. 1 alleging
profiteering in respect of DTH (Direct to Home) Service supphied by
the Respondent vide subscription [D No. 1088222136 in respect of
piyment of half yearly/unnual subscription charges, The Applicant
No. 1 alleged thal the Respondent had not passed on the
commensurate benefit of Input Tax Credit (I'TC) to her which was
aviiloble to the Respondent on implementation of GST w.ef
01.07.2017, in terms of Section 171 of the CGST Act, 2017.

Vide the above mentioned Report duted 06.08.2021, the DGAP has

inter- alia stated that:-

a.  The Applicant NO. 1 had submitied thit she had paid Rs.
3290/~ towards annual subscription in Jonuary, 2018 and
prior o that she had paid half yearly subscription in June,
2017 (pre-GST) for the Direet w0 Home (IYT1) services. The
said application had been forwarded o Siate Screening
Commitice for examimstion.

b The Katmustaka State Screening Committee while Jorwsirding
the application to the Standing Commitce for further
cxumination and necessary action observed that “The
complatnant has only intimated thitt she hos puid an sinount of
Rs. 3,290/~ post introduction of GST during Junuary 2015 but
hus not pravided details of the amounts paid prior 1o
infroduction of GST. However, it appears prima fucie thit the
benclit of higher ITC available subsequent to levy of GST has
10 be pussed on by the service provider in the form of reduced
subscription charges”. The wloresmd reforence was then
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exagmined by the Standing Committee on Anti-profitecring,
the minutes of which were received by the DGAP on
06.05.2020.

¢. The Applicant No. 1 vide emuils dated 21072021 &
22.07.2021 had submitted that “Comnection is in the name of
Mz Sumit Garg but this connéction has been used by me for
the past 5-6 vears. Before 2013, my husband and Mr. Suniit
Garg were sharing the flat and the connection was joinily
wsed by them. Post 2015, we have been using this comneetion.
The  vegistered  email  id  for  this  account  is
casagarwal2 Nagmad com 'which belongs to me and curremt
registered mobile mwmber is 9538172000/ 9538174000
(screenshot attached). Both these numbers belong 1o me amd
my husband Mr. Nikhil Gupta. Hope this is enough o prove
thar connection is béing used by us though we could not pet
the name wansferrved as we are no longer in teuch with Mr
Sumit Garg and getting NOC is difficuls™,

d. On receipt of the said reference from the Standing Committee
on 06.05.2020, a Notice under Rule 129 of the CGST Rules.
2017 was issued by the DGAP on 12.06.2020, calling upon
the Respondent to reply as to whether he admitted that the
benefits in terms of Section 171 of the CGST Act, 2017
(hereinafier referred to as “the Act™) hos not been passed on
10 the recipients by way of commensuraie reduction in prices
of DTH packages with the infroduction of GST from
01.07.2017 and if so, 10 swe meto determine the quantum
thereol and indicate the same mn his reply (o the Notice as well
as furnish all supporting documents, V

c. Consequent 10 introduction of the GST Acr 2017, the
following Centml Taxes such as Central Exoise Duty,
Additionnl dutics of Execise, Excise Duly levied under
Medicingl & Toilet Preparation Act, Additional duties of
Customs (CVD & SAD). Scrvice Tax & Surcharge & Cosses
and State Tuxes such ax State VAT Sales Tax, Central Sales
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Tax, Purchase Tax, Entertainment Tax (other than those
levied by local bodies), Luxury Tax, Entry Tax (Al forms),
Taxes on lotery, betting & pambling, Surcharges & Cesses
have been' subsumed in the GST. As per subsection | of
Section 16 of the CGST Act, 2017 “Every rogistered person
shall, subject 1o such conditions and restrictions as may by
presceibed and in the manner specified (n Section 49, he
amiitled 1o take credit of input tax charged on any supply of
gonds or services or hoth to him which are used or intended
to be used in the course of furtherance of his business and the
sard amount shall be credited to the electronic credit ledger of
such persen . As seen from ghove, it implied that the taxes
charged on any supply of goods or services or hoth were
eligible 1o be wken as credit unlike the pre GST regime
wherein the taxes such as State VAT/Sules Tax, Centrul Sales
Tux, Purchase Tax, Entry Tax, Additional duties of customs
(SAD) ¢te., were not eligible for service provider 10 he taken
as credit. 1t implicd that there was u benefit of eredit of Input
Tax 1o such extent as was not allowed in the pre GST regime.

[.  The period covered by the current investigation was from
01.07:2017 10 30.04.2020. However, the Respondent vide hix
e-mail dated 06.11.2020 against reply to Point No.3 {Price
List of all regular channel packages, sdd ons, applicable taxes,
details of their monthly subsenpuions and date of lounch of
the puckage for the period April 2016 to April  2020)
submitted that “Post February, 2019 the Telecom Regulatory
Authority (hereinafier roferred to as “TRAI") Orders have
specified the pricing regulations based on nerwork carriage
fees and chanvel package price which are being followed by
us. Thus we do not price our subscription packages for DTf1
services based on any cost and taxes computation. MHence,

there ix no impact of axes on owr package pricing jo the
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swbscribers and therehy na relevance of input VA ST Entry
Tax/54D on the subscriber prices™.

g Therefore, in the light of the provisions of Section 3 and
Section 4 of Telecommunication (Broadensting and Cable)
Services (Eighth) (Addressable Systems) Tariff Order, 2017 it
appeared  that since the pricing of a-ls-carte channels,
bouquets and free to air (FTA) channels was done as per the
guidelmes fixed by Telecom Regulatory Authority (TRAD,
Hence, the period of investigation hud been restricted to
January, 2019 in as much as from 1" February, 2019 the
guidelines of TRAI had coine into force.

h.  The time limit fo complete the mvestigation was up to
05.11.2020, as per Rule 129(6) of the CGST Rules, 2017
However, due to foree majeure caused in the light of Covid-
19 pandemic, the investigation could not be completed on or
belore the above date, In ferms of the Notification No,
35/2020-Cenual Tax dared (03.04.2020 whercin it has been
provided that “any time limit for compietion or compliance of
any action, by any authority or by uny persan, hay heen
specified in, or prescribed or notified under the said Act,
which falls during the period from the 20" day of March,
2020 1 the 29" dayv of June, 2020, and where caompletion or
compliunce of such action has not been made within such
tme. then, the time limil for eampletion or complionce of such
action, shall be extended upto the 30" day of June, 2020",
This was amended vide Notification No. S5/2020 dated
27.06.2020 and 912020-Centrul Tax dated 14.12.2020, issued
by the Central Govi. under Section [|68A of the Act wherein
the lest date for submission of report hiss been extended up to
31.03.2021. Further, Hon'ble Supreme Court of India passed
an order dated 08.03.2021 in Sus Moto Writ Petition (Civil)

No. 3 of 2020, wherein, it was siisted that “in casves where the
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limitation wowld have expired during the period bhetween
I5.03.2020 wlt 14.03.2021, notwithstanding  the  actial
balance perivd of limitation remaining, all persons shall fuve
a limitation period of 90 dayy from 15.03.202]. In the eveni
the actwal balance period of limitation remtaining. with effect
from 15.03.2021, is greater than 90 days, that fonger period
shall apply”. The above rehief has been extended and the
period from 14.032021 1l further orders also stands
excluded in computing the limitation period as per the
Hon'ble Supreme Court’s Order dated 27,04.2021 passed in
Miscelluncous Application No. 6652021 in SMW(C) No,
32020,

i. In response to the DGAP's Notice dated 12.06.2020, the
Respondent submitted his reply vide mails / letters dated
24.06.2020, 27.08.2020, 30.09.2020, 06.11.2020, 09.03.2021.
12.03.2021, 24.03.2021, 17.04.2021, 20,04.2021, 26.04 2021,
10.06.2021, 22.07.2021, Vide the aforementioned letiers/e-
mails, thc Respondent submutted the  fullowing

documents/informuation:

I Copies of GSTR-1 Returns for the period July, 2017 to
April, 2020 for Karnataka.

il. Copicy of GSTR-3B Returns for the period July, 2017 1o
April, 2020 for Karnataka,

iil. Copy of Electronic  Credit  Ledger for the  period
01.07.2017 to 30.04.2020 for Karnutaks,

. Centrafised Tran-1 for the panod July, 2017 to December,
2017,

v. Copies of ST-2 Returns for the period April. 2016 w0 June,
2017 on PAN Indiu basis.

vi. Details of turmover, output tax Hability/GST payable and
ITC availed and ulso the tumover (including Swate/UT-
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wise bifircation) and ITC availed specific to Broadeasting
Services,

i The Respondent vide his leter/mail dated 26.04.202]
submitted to the DGAP that the details shared by him were
confidential and were shared as per Notice received from the
DGAP. Accordingly, all the information /documents recelved
from the Respondem were treated as confidential.

k. Further, the Respondent wis given an opportunity 1o inspect
the non=confidential evidences/information submitted by the
Applicant No, | during the period 22.06.2020 10 24.06.2020,

which the Respondent did not avail.

I The subject application and multiple replies submitied by the
Respondent along with the documents had been curefully
examined. The main issues for determination were whether
there was reduction in rate of tax or additionul benefit of ITC
availed by the Respondent afier implementation of GST w.ef,
01.07.2017 and if so, whether the Respondent has passed on,
stch benefit to the recipients, in terms of Scetion 171 of the
CGST Act, 2017.

m.  The present application had been preferred Tor investigation
of non-passing on the benefit of ITC of VAT/SAD/Entry
ax/CST whicﬁ was nol hithero available was now available
post GST. Accordingly, the aspect of non-passing on the
benefit of ITC had been examined and it was observed that
ihe following Centrul Taxes such as Central Excise Duty,
Additional dutics of Excise, Excise Duty levied under
Medicinal & Toilet Preparation Act, Additionsl dutics of
Customs (CVD & SAD), Service Tax & Surcharge & Cesses
and Stote Taxes such as State VAT Sales Tax, Central Sales
Tax. Purchase Tax. Emtertammment Tax (other than thosc
levied by local bodics), Luxury Tax, Entry Tax (All formns),
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Taxes on lotiery, betting & gambling, Surcharges & Cesses
had been subsumed in the GST and 1t was also observed tha
VAT/SADICST/Purchase  Tax/Entry Tax ole; were not
allowed as credit 1o a service provider in the pre GST regime
wheress on subsuming the seme i the GST, credit of the
sume was allowed in pursuance to the provisions envisaged in
sub-section 1 of scetion 16 of CGST Act. Accordingly, i
appered that the benefit of credit thar had so averucd
consequent Lo introduction of GS'T should have been passed
on W the customers by way of commensurite reduction in
prices. Proviso to sub-rule 4 of Rule 2 of Cenvat Credit Rules,
2004 which reads as “Provided also that no credit of the
additional duty levidble under sub-section (S) of section 3 of
the Customs Tarifi Aet, shall be utilized for pavment of
service tax on any ouiput serviee ", Further, as seen from the
VAT retums submitted by the Respondent in FORM VAT
100, it is observed that the Respondent his not taken eredit of
Input Tax under Kamataka VAT Act, 2003 in as much as it
was classified as serviee and not the sale of goods to attract
payment of VAT,

n.Inoresponse to the Notice of Initiation of Iinvestigation dated
12.06.2020, the Respondent wide his submissions dated
24.06.2020 submitied that “We alvo categorically would like
{0 mention that the complainant "Sweety Agarwal ' specified in
your good self’s notice v not owr DU subscriber and we
haven 't rendered any services lo such customer. Further, on
relrieval of the details pertaining to the sihseriber (D
HINS222136 specified in your notice, it is abserved that the
same belongs 1o our subscriber Mr. Sumis Garg and there is
ne. such complaint received by wy from such registered
subscriber In support of the above and as a factual evidence,

we are attaching herewith such subscribers private and
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confidential sample recent siatement as Annexure=1 for your
ready reference. We submit that the applicant has ervoneously
raised allegations with details of random subseriber to lodge
a _frivolous complaint and there is nothing on record io
substantiate that the above applicant and the subseribor
whase details are furnished, were connecied to each other in
any manner. Therefore. the allegations of profiteering raised
by Sweetv Agarwal are baseless and cannot be established
against the compuany”. In view of the submissions made by
the Applicant No. 1| vide her emails dated 26.12.2020,
21.07.2021 & 22,07.2021 that "Comnection is in the name of
Mr. Sumit Garg but this connéction has been used b W mie for
the past 3-6 vears. Before 2013, my husband anid My Swimnit
Garg were sharing the flar and the connection was jointly
used by them. Post 2015, we have been using this connection.
The registered email id  for  this  wecount s
casagarwal2 l@gmail.com ‘which belongs to me and current
registered  mobile  number s 9538 72000095381 74000
(sereenshor attached). Both these minibery belong to me and
miy husband Mr. Nikhil Gupta. Hope this is enough to prove
that connection is being used by us though we could not ger
the name transferred as we are no lunger in touch with My,
Stumit CGarg and getting NOC is difficuit *, it had been decided
to continue the investigation. q/

a.  As persub-rule 1 of Rule 3 of CENVAT Credit Rules, 2004, a
munufacturer or producer of fingl products or o provider of
taxable service shall be allowed to whke credit (Hiereinafter
referred 1o as the CENVAT credit of :-

(i)  The Duty of Excise specilied in the First Schedule to
the Excise TarilT Act, leviable under the Excise Acl:

(i) The Duty of Excise specified in the Second Schedule
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to the Lxcise TarifT Act, leviable under the Excise
Act;

(iif)  The additional Duty of lixcise leviable under section
3 of the Additional Duties of Excise (Textile and
Textile Anticlesy Act, 1978 ( 40 of 1978);

(iv)  The additional Duiy of Excise levinble under section
3 of the Additional Duties of Excise (Goods of
Special Importance) Act, 1957 ( 58 of 1957),

(v} The National Calamity Contingent Duty leviable
under section 136 of the Finance Act, 2001 (14 of
2000 %

(vi) The LEducution Coss on Lxcisable goods leviable
utider seetion 91 read with seation 93 of the Finance
(No.2) Act, 2004 (23 of 2004):

(vii) The Sccondary and Iigher liducation Cess on
Excisable goods leviahle under seetion |36 resd with
section 138 of the Finance Aet, 2007 (22 of 2007);

(viii) The additional Duty leviable under section 3 of the
Customs Tariff Act, equivalent 1o the Duty of Excise
specified undir clauses (1), (1), (1), (v, (v) (vi) and
(via);

(ix)  The additional Duty leviable under sub-section (5)
of section 3 of the Customs TarifT Act, Provided that
n provider of txabie service shall not be eligible 1o
take eredit of such additional Duty;

(x)  The additional Puty of Excise leviable under section
157 of the Finance Act, 2003 (32 of 2003);

{xi) The Scrvice Tax leviuble under seetion 66 of the
Finunee Act;
(xi1) The lLiducation Cess on taxable services leviable
under section 91 read with seetiogt 95 of the Finance
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(No.Z) Act, 2004 (23 of 2004); and

(xiif) The Secondary and Higher Eduestion Cess on
laxable serviees leviable under section 136 read with
section 140 of the Finance Act, 2007 (22 of 2007):

and

(xiv) The additional Duty of Excise leviable under section
83 of Finance Act, 2005 (18 of 2008)

As:seen from the above, it appeared thar the Respotident who
wits otherwise 4 sérvice provider was eligible to take credit of
the duties/taxes puid for payment of tax lability on his owtput
service. It was appurent from above e the 1TC of
VAT/Purchase Tax/CST paid on the inputs/capital goods
purchased for providing the outpul service was not o
preseribed tx for being cligible 1o be aken as credit for
payment of Service Tax on his output service, Further; it was
also evident from the submissions made by the Respondent
and also from the VAT Rewiens fled In Form VAT 100 that
the Respondent had not taken the eredit of 1TC under KVAT
Act, 2003 in us much as the Respondent was not engaged in
the sale of goods for being linble for payment of VAT on His
output sales. Further, in pursuance 1o proviso to sub=rule 4 of
Rule 3 ibid which reads as “Provided also thar no credit of
the additional duty leviahle under sub-section (3) of section 3
af the Customs Tariff Aci, shall be utilized for pavmens of
rervice lax on any owlpul service”, However, on introduction
of GST Act, 2017, the said tixes discossed supri which were
hitherto not available to be taken as eredit had been substimed
in the GST and a8 per the provisions of sub-section 1 of
section 16 of CGST Act, 2017 which reads as “Every
regstered . person shall, subject o sueh conditions . amd
restrictions as may be prescribed and in the manner specified

i section 49, he entitled 1o tlake credil of inprt tax charsed on
Page 11 ol 57

Case No. 632022
Sweety Agarwal Vo Ms Tatn Play Lid, (formerly Known us M/s Tous Sky Lad )



any supply of goods or services or both fo him which are used
o intendid to be used in the course or furtherance of hix
Dusiness and the said amount shall bhe crvedited to the
electronte eredif fedger of sueh person”™ and as such credit of
the same was allowed. The very purpose of the introduction
ol credit of taxes paid was to avoid the cascading effect of
taxes and 1o reduce the burden ol tax on the consumers,

p.  As per sub-section | of section 171 of the CGST Act, 2017,
which reads us “Any reduction in rate of tax on any supply of
goods or services or the benefit of input tax evedit shall by
passed on 1o the recipient by way of commensurate reduction
i prices”. Accordingly, the Respondent was under obligation
toy pass on the benefit of ITC g0 aceried to him consequent to
the miroduction of the GST Act, 2017 1o his customers whi
had made payments post-GST by vway of commensurate

reduction in prices.

g.  From the above, it was observed that prior 1w 01.07 2017, 1.c.,
belore GST was introduced, the Respondent was not ¢ligible
W aval CENVAT eredit of VAT/CST/Purchase Tax/Entry
Tax ote; puid on the inputs or capital goods purchused
indigenously and the eredit of SAD paid on the wputs or
capital goods imported in as much as the Respondent was not
engaged m the sale of goods. Further, post-GST, the
Respondent could avail the I'TC of GST paid on all the mputs
and capital goods meluding the VAT/SAIDVCST/Purchase Tix
ete. which got subsumed i GST. From the bifureated
information of i oyer submitted by the Respondent vide
email dated 200042021 for the period Apnl, 2016 to Junuary,
2019 and ITC submitted by the Respondent vide email doted
26.04.2021 for the period April, 2016 to January, 2019
specific to the supply of DTH (Broadeusting) services and the

details of the credit of VAT/SAD foregone, ITC availed by
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him pre GST, the percentage of benefit and therchy the
amount of benefit consequent to the introduction of GST,
during the post-GST (June, 2017 to January, 2019) period
was calculated and has been furnished in Table-*A" below and
the slite-wise bifurcation of the profifeered smount in Table -
‘BT s furnished hereunder;

Table- "A" (Amount in Rx.)
8| . : | PeetsT Pon-GST
NiL Description Pl Aourt) %) (AT %)
| Tt Credit ken (01 242016 10 _ B
|| 300 2017) s tuleen fram the 8T () T.72A3 8901
Heturny
| Tom Toable value i e e ——
2| periodii 08,316 tis 30062017 L L3S0 2R
% g2 ol oredht tilisn (o trn gves . i
3| R vhe perind (0] 1342016 (e gade® 1) [
In0RINDET) '
Tot] Creadit whien (0107 207 1 —_— [ o A
T Bt (d) 13,70,60,74.243
| Totnl Texzhle valisz for e peried . ol B
* | iorr0y w3te 200 w S
| g of 1€ wken to v for || )
6 | the petiod (01072017 10 () (e 100) 15,0
L0
I Tzt i Y% age of Credh shon N
T | w0 Turmiver in poe abd padl GS1° () 1F=) 444
P
GE1 G105 on the Wl peenhile | -
& | walug for the pechod(01.07 2017 s (i (e 1 8%%). 16380211 W
31.00.2019]
| Toial vali inctisive oF OST or the B y, .
P | oeriodi01,073017 o 31.01.2019) (r ey LT AT D0.SNT
L0 | Wit i v “]"!:;l‘ L R703.71.0782
It | OST on Reécalibrmed wim ove (IR 1S70,26.95 4T
3 | Freebmiod i gver tndowr | 00 | L3R5 419
13 Profiteered amonn I T =) ASOIRNT 258

* The tot] tuxable value as submitted by the Respondent vide
email dated 20.04.2021 was Rs. 91,05,22,8%,719 however the
total taxable value from state-wise bifurcation as submitted by
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the Respondent vide empil dated 22.07.2021 wis R
91,05.22.88.718. The difference of Rs, 1 appeared to be
because of rounding off' the values. For the sake of
uniformity, the lotal taxable tumover for the period
01072017 to 31.01.2019 had been taken us 91,05,22 88,718
as mentioned in 8. No. 5 of Table=*A", which had no beuring
on linal profiteering,

Table- "B" (Aot in s )
S.No. | State/U1 Name State-wive W Turnover | State-wise
Turnover{ From State-wise to | Profiteered
July 17 to Jan 19) Overall Amount
Turnover
| | Andhm Pradesh TidsammT| a7 6,15,76.1 55
T2 | Aachal Pradesh 20.27.79.m0 | 032  14aT5E
3 |Asam | 2663192951 | 202  13.16.73.444
4 Bl LS. 36,23.972 L6 5200327
5 | Chondigurh S FTRUDAIIZ | nar | MmN
6| Chhanisgarh WEAISR3@ | 123 sSsmoem
7 | Disdra & Nagar Haveli | 1,55,82.255 T T 7.I0418
# | Damun & Diu 9726383 0,01 430,892
9 | o I B TECTE SRy axy| leA7 56067
10 | Gop 55.43,08.229 nal 1.74.08.K16
I | Gujdrst 205, 15,09 042 324 |4.5938 513
12 | Haryann PELEGXTAYIN B 62| 117834394
T13 | Miimochal Pradeshs 46,6930,017 051 2308694
14 | Jommm & Kshmic | 390853863 | 043 192069
15 | Sharkbond o nu.u'imé.zﬂ?' (.44 424 0T 16h
16 | Karnataks 6,17,54,93 454 6.70 30,54.77.174
17 | Rerals N 79.42,50.277 0 8% 3.94,67.090
iF | Madhya Prodesh I 478593207 L62 | TIL060%
10| Mabarashtry 0,57,42.37,02 5146 | 1956629427
20 | Mmiper 240699977 | CO03K | 1900688
21 | Meghilays 34,16.29,609 03K I, 08.90, 851
2| Mizoram 20748348 062 1n2ssa0
T8 | Nugaluid 343332234 0N 1,60,73,537
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Chrissi

T LeesTI 35T L&T 39.73.400 |
25 | Paducheny 3,72,01,392 0.04 18,04,032
2| Punjab o V21 64, f6, 5017 15| 70032937
27 | Rajusthan 2.59.40,03,22] 285 128252347
28 | Sikkim 158020625 BAT| 7812836
M| Tumil Nadue 43641 53015 40| 2157245
T30 | Telwgma C 266 0B03I0N | 202 131604878
S 3 | Tepum 11,67,10279 0.13 57.70390
2| Uttar Pradesh 7.21,01.99, 146 793 |7 35,p4E6G66
33 | Unarakhmid S3.6541,73% 059 16827697
Wst Hengal 1874521303 | 306 142122082
T | Geand Total O 9LOS2288 718 | 10,00 | 4.50,18,07.258
— I | 1

The Profitcered  amoum  (including  the  State/UT-wise
bifurcation) had been caleulated considermg the CENVAT
Credit of Duty of Excise paid on the Input of the Capityl
Goods and the Credit of Service Tax paid on Input Services
reccived as available in the ST Retms of the period April
2016 w lJune 20017, Further, the aurdbutable tumover in
respect of the Broudeasting/DTIL Serviees for the period
April, 2016 1w June, 2017 in the pre-GST regime and the
attributsble tumover In ITC for the period July. 2017 w 317
Jan, 2019 for the post-GST regime as provided by the
Respondent vide his emails dated 20.04.2021, 26.04.2021 &
22,07 2021 was taken into consideration for caleulating pan
India / stte-wise profiteered amount as in Table —A" &

Table — ‘B respectively.

From the above discussion, it appenred that post-GST, the
benefit of additional 1TC o the wne of 4/19%, scerued to the
Respondent and the same was reguired 1o be passed on by the
Respondeit to the Applicant No, | and the other cligible
recipients. Section 171 of the CGST Act, 2017 appeared o

have heen contravencd by the Respondent, in as mwch as the
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henafit of additional ITC on the demand raised by the
Respondent during the post-GST period from 01.07.2017 to
31.01.2019, had not been commensuritely passed on to the
Applicant No. | and the other recipients. On this account, the
Respondent had been found to have profitecred an amount of
Rs. 450,18,07.258/- (which includes GST) in respect of all the
recipients who had made payments for the periad 01.07.2017
tw 31012019, As the Tata Sky as a Service provider operates
on pan India busis having different plans at differen poims ol
time, it wos not possible to identily all the recipients and the
profiteerad amount 10 be passed on to them. In the instast
citse on the basis of the sybmissions made by the Applicant
Nou 1.0 appeared that the Applicant No, | was an interesied
party and was oot u direet subscriber of Ms, Tata Sky.
Therefore, it was proposed to deposit the profiteered amount
i respect of the Applicant No. | and all other subseribers. in
the consumer wel fure fun;‘.l as envisaged i Rule of 133(3)(¢)
of CGST Rules, 2017.

5. In view of the aforementioned findings, it appeared thut the
provisions ol Section 171(1) of the CGST A, 2017,
requiring that “any reduction in rate of tax on any supply of
goods vr services or the benefit of input tax credit shall be
passed on to the recipient by way of commensurate reduction
in prices”, had been contruvened by the Respondent in the

present case.

3. The above Report had been carefully considered by this Authority
and a Notice dated 10.05.2022 was issued to the Respondent to
cxplain why Report dated 31.032021 fumished by the DGAP
should not be aceepred and s liability {or profitecring iy violation
ol the provisions of Section 171 showld not be fixed. The
Respondent was directed to file written submissions which ha
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heen filed on 12.06.2022 and 11.07.2022, wherein the Respondent
had imer- alia, submined tha:-

a.  The Applicant No. 1 was not an aflfected party nor had
submilted any evidence of profiteering and hence the Notice
issucd by this Authority was void ab initio:-

(i) As per the DGAP's Notice dated 15 June 2020, the
Applicant No. | in respect of subscription id 1088222136
had filed 4 complaint alleging profiteering by the
Respondent vide email dated 22 12,2018, In this regard
the Respondent submitted that Applicant No. | was not
his DTHsubseriber, and the Respondent had not rendered
any services 1o her. The Applicant No. 1 vide emails
dated 21.07.2021 and 22.07.2022 submiited 1o the DGAP
thut the DTI connection was in the name ol Sh. Sumil
Garg who was sharing flat with the Applicamt No. 17
hushand, however the registered mobile Number and
Limail id for the given subseription id helonged to the
Applicant No. | and her hushand Sh. Nikhil Gupta.

(1)  Section 171 of the CGST Act, 2017 provides that the
reduction in the rate of wx should be puassed on o the
recipient by way of commensurate reduction in price.
Therefore, the recipien| being the alledted party, lor not Q/
receiving the commensurule reduction ' price, wis
sgenieved and should file a written complant before the
Sereening Commutice, Relevant extract of Section 171 is

reproducedbelow for ready reference:

“I7L. (1) Any reduction in vate of tax on any supply
of goods ar services or the bencfit of mput faxoredis
shall be paysed on to the recipient by way of
coammensurate reduction in prices... "

(ni) In the presemt case, the Complainant was neither the

subseriber of the Respondemt nor the recipient of the
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serviees @s per Seotion 2(93) of the CGST Act, 2017
which defines the term “recipient”, reproduced below:

“93) “recipient " of supply of oods or services or
hoth, means-

fa)  where o consideration is pavable for the spply
of goads or services or hoth, the person who is
liable to pay that consideration;

iy whire no consideration is pavable for the
supply of goods, the person to whom the gonds
are delivered r made available, or to whom
possession or use of the goods is given or made
availalle:and

fe). where no consideration is pavable for he
supply of a service. the person to whom the
service is rendered, ... "

(iv) The Respondemt without prejudice submits that oven
atherwise Section 171 provides that the recipient is the
only person who can file a written complaint against an
assessee who has allegedly profiteered and pot by any
persor. The Applicant No. | admittedly was not the
subseriber of the Respondent and did not have any Jocus
standi to file the present written compluint against the
Respondent.

(v) The Applicant No. 1. clearly as an alterthought submined
thut the contection was in the name of the Sumit Garg.
who was the room mate of Mr. Nikhil Gupta, who 15 the
husband of the Applicant No. 1. The Applicant No, |
neither had the subseniption in her own naivic nor in the
name of her hushand It in the name of a third person
who was not at all relwed w the present complaint.
Therefore, the Applicamt No. | had with ¢lesr malufide
filed the present complaint against the Respondent.
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(vi). The Applicant No. 1, in her attempt 10 clear the defict
and create false locus, as an dfterthought submitted that
she has her registered mobile number and email 1D
against the subscription with the Responden. The
submissions mude by the Applicam No. | were erroneons
and miade with mala fide intentions. The Applicant No. |
bad post facta changed the registered mobile number in
May 2021 to hold hersell out us eligible complainant 1o
counter the Respondent’s reply filed in June 2020 prima
Jacie denying acceptance of such complainam as his
registered subscriber. The complaint wus fifed in 2018
during which the Applicant No. 1 neither had connedlion
in her name nor had her mobile number registered
against the subscription ID. Thus, the change of mohile
oumber in May 2021 was only an afterthought and with
mala fide mtention: enly to comnter the rightful claim

made by the Respondent.
b.  No Supporting evidence provided by the Compluinant -

i The Applicamt Nou | had merely stated that as a service
provider the Respondent was not cligible for 1TC of
VAT Entry Tax/SAD/CST which was n ¢ost in pre-GST
and post-GST the Respondent would have availed input
on all procurement of goods and service withoul any

evidence /supporting.

ii. The Applicant No, 1 had written a leter to the Sereening
Committee about the erroncous allcgaiion of prolitcering
by making generic statement applicable w© # service

industry without adducing any evidence thereol,

m. The Kamataka Scrcening Commitiee had observed tha
the Applicant No. 1 had only shared details of payment

made lor post GST peried however no such details of
Puge 19 ol 57

CaseNo. 63/2022
Sweely Agarwal Vi, Mfs Tam Play Lad. (Tormerly Known s Mis Tin Sky Lad)



amount paid had been provided for prioy 10 GST period
Accordingly, the Respondent would tike to reiterte tha
there was baseless allegation of profifeering in relation o
his DTH services rendered o his subscribier.,

iv. This Authority had dismissed several spplications vn the
ground of luck ol evidence Lo suppont the allegations of
profiteering. Reliance in this regard wus placed on the
case of Raman Khaimm & mnother Vs. Ms Yum
Restaurants Pvt, Lud. in Case No. 1172018 on 29.102018.
vide which the application was dismissed for the
Applicant No. |'s foilure to furmish requisiic evidence of
profilecring lo mitinte the investigalion. Also, in the case
ol M/s Amway Indid Enterprises Pvi. Lid. in Case No.
12/2018 decided on 29.10.2018. the Authority had
dropped the proceedings due to the Applicant No. !'s
failure 1o fwmnish any evidence i support of his/her
allegation of profitcering, in the form of invoices of pre-
GST and post- GST periods.

¢. Pricing policy ~ Competitive priving and not linked {o
laxes:-

(1) The pricing adopled by the Respondent were generally
sct based on the perecived service value of his products
and as charged by market forcesicompetitors such as
cable and other operators, Thus, the Respondent did not
price s subscription packages for DT serviess based
on any cost and taxes computation. Henee there was no
impact of taxes on his package pricing to the subscribers
and thereby no relevance of input VA'T/CST/Enuy
Tax/SAD on the subscriber prices.

(liy  No business house would  survive  without aking  into

consideration market [actors wihile pricing its product. Thus, the
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question of taking any benefit of ITC in isolation was absurd and
devoid of markel realitics. The broadeast sector, in particular the
Distribution Platforms space was highly competitive and no entity
could function in isolation of what prices were available in the
market,

d. Adhoc hasis of computation adopted by the DGAP:-

(1) The Computation tuble in the DGAP’s Report provided
an adhoe comparison of pereentage of 1TC availed 1o the
turnover in the pre-GST period from April 2016 to Juric
2007 (15 months) and the percentage of ITC availed 1o
the wmover in post GST period from July 2017 to Jan
2019 (19 months).

() During the pre-GST regime the Respondenmt had
discharged Service Tax on the MRP value whereas in (he
GST regime. taxable tumnover was the transaction value
und the Respondent discharged GST on trunsuction
vitlue, Thus, the base of tuxable twmover comparison was
incorrect as, m pre- GST period the towl value of
transaction was reporied in Service Tax Returns whercas
i post GST perod the transaction value was reported (in
accordance with scetion 15 of CGST act 2007) in GST
Retwms.  Further on the  subsequent supplics to
distnbutors and in turn o the dealers, the concerned
person discharged his applicable GST on the trunsaction
vitlue and was reported n his respective GST Returns.

4. Copy of the sbove submissions dated 12.06.2022 filed by the
Respondent was supplicd to the DGAP for supplementary Report
under Rule 133(2A) of the CGST Rules, 2017, The DGAP filed his
clavifications vide supplemenitary report dated 21.06.2022 whercin
he has submitted that: -

Page 31 657

Case No. 6372022
Swieety Agsrwil Ve Mos Toty Play Lid (formerty Kiown wa MYs Tatn Sky Lud.)



=,

% For the contention raised by the Respondert that the Applicant
No. | was not an affected party nor had submitted any evidenee
ol profiteering and hence the Notice was void ab initio, the
PDGAD" has clarified that the Karnndka State Screening
Commitice observed that “Prima facie that the benefit of higher
inpui tax eredits avaitable subsequent to leve of GST hays o e
passed on by the service provider in the form of reduced
subscription charges. Documenis 1o verify this aspect are not
available on record and thevefore, it is observed thuat firther
verification iy reguired 1o  be undertaken 1o - establish
contravention of the provisions of Section 171 of the CGST Act,
2017. In view of the abave and in terms of Rule, 128 of the
CGST Rules, 2017, it iy decided w forward the complaint from
Ms Sweety Agarwal for further examination and necessary

action 1o the Standing Committee.”

The Standing Commitice observed that “Prima  facie
evidenve found. This complaint iy being lovwarded 1o the DGAY
for further detailed investigation™.

The Applicant No. 1 (Subscription 1D-1088222136), Indira
Nagar, Bangalore submitted that “Connection is in the name of
Mr. Sumit Garg but this connection has been wsed by me for the
past 56 yeary. Before, 2013, my husband and Mr. Sumit Gurg
were sharing the flal and the connection was jointly used hy
them. Post 2015, we have been using this connection. The
resiviered email D Jor this aecenn| v
casagarwal2l(@gmail.com which belongs 1o me and currens
regiviered mobhile number is Y33SI72000 7 Q538174000. Both
these numbers befong 1o me and my hushand Mr. Nikhil Gupta.
Hape this is enough to prove that connection ix being used by us
though we could not get the name transferred as we are no
fonger in touch with My. Sumit Garg and gening NOC iy

difficult,”
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The same has been discussed in the DGAP's report dated
05.08.2021 at para No. 16,

Further, after substitution of the following after rule 137, in
the Explanation, in clause (c), afier sub-clause b, namely: - “¢.
any other person alleging, under sub-rule (1) of rule 128, that «
registered person had not passed on the benefit of reduction in
the rate of tax on any supply of goods or services or the benefii
of ITC' w the recipient by way of commensuwrate reduction in
prices.” vide Notification No.142018-CT dated 23.03.2018 any
ather person can be considered as an “Interested party”.

The Standing Committee shall, within a perviod of two
months from the date of the receipr of a written application, i
such form and manner as may be specified by i, from an
interested puarty or fiom a Commissioner or any other person,
examine the accuracy and adegquacy of the evidenve provided in
the application to determine whether there is prima-facio
evidende (o support the elaim of the applicans that the benefit of
reduction in the rate of tax on any vupply of goods or servives or
the bengfic of input tax credit has not been passed on 1o the
recipient by way of commensurate reduction in prices. Once the
Standing Committee has forwarded the application 1o the DGAP
for further investigation. the DGAP is under obligation o
complete the investigation under the provisions Rule 129 of the
CGST Rules. 2017, Accordingly the investigution had been

continyed.

b, For the contention raised by the Respondent that no supporting
evidence was provided by the Applicant No, 1, the DGAT has
clarificd thar albeit, it was observed by the State Sercening
Committee that documents to wverify this aspect were not
wvailable on record, it was (orwarded 10 Standing Committee

and the Standing Committee in tum forwarded the sume 1o the
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DGAP Tor firther examination in-as much as both the Screening
Committee and the Standing Commitice had found prino Jacle

svidence.

Onee the Sumding Commitiee forward the spplication lor
further examination to the DGAP, the DGAP would be under
obligation to take up the investigation as envisajed under the
provisions of Rule 129 of the CGST Rules, 2017, Accordingly.
DGAP huy called for the requisite documents / information snd
on examination of the documents it was observed thar priar
01.07.2017 i.e. before GST was introduced. the Respondent was
not eligible 1o avail CENVAT eredit of VAT/CST/Purchase
Tax/ Entry Tex e paid on the inputs or capital goods
purchised indigenously and the eredit of SAD paid on the inputs
or capital goods imported as the Respondent was nol engaged in
the sile of goods. However, post-GST, the Respondent conld
avail the ITC of GST paid on all the inputs and capital goods
meludmg the VAT/SAD/CST/Purchase Tax cw; which got
subsumed in GST.

Accordingly, it had becen observed that there was benefit of
addinonal ITC In the post-GST period compared 10 pre-GST
pericd and the profiteered amount due to the facility of seamless
eredit allowed in the post — GST period had been computed by

¢. For the contenbion raised by the Respondent regarding the
Pricing Policy the DGAP has submitted thatl it was agreed that
the pricimg was dependent on market conditions and the
Respondent was free to decide on the pricing. Sub-section | of
Secetton 171 of the CGST Act, 2017 provides that “ny
reduction in rate of tax on any supply of goods ar services or the
benefit of input tax credit shall be passed on to the recipient by

way of conunensurate reduction in prices ", Aceordingly, the
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Respondent in the insiant case had to pass on the benefit of the
additional ITC accrued 10 him consequent 1o introduction of
GST by way of commensurate reduction in prices to comply
with the provisions of Section 171 of the CGST Act, 2017 which
was o sacrifice made by the Government in the interest of the

ultite consiimer.,

d. For the averment made by the Respondent regarding the adhoc
busis of computation adopted by the DGAP, it has been
submitted by the DGAP thor theére was o reasonihle corrclition
between the tumover and the CENVAT eredit of Service Tax /
ITC as the Respondent was discharging his Service Tax / GS1
output liability out of the CENVAT credit of Service Tax paid
on input services / ITC available to him on the basis of the
wmover i the cost redlized by him from his subscrbers.
Accordingly, the pre and post ~GST tumover had been taken
from the data submitted by the Respondem vide hig email dated
17.04:2021 and compared with the I'TC data submitied by the
Respondent vide email dated 26.04.2021.

The contention of the Respondent thet in the precGST
regime Service Tax was discharged on the MRP value was not
lenable, The Respondent vide his cimafl dated 17.04.202]
claimed that the Broadeasting Revenue was MRP value us per
serial No. 29(f) of the Notification No.252012-ST dated
20.06.2012, Whereas the said Notification wis nothing b
Mega Exemption Notification and was irrelevant 10 the present
issuc. Further, there was no such concept of MRP based
assessment under Finunce Act, 1994, MRP based assessmient
wis preseribed under Section 4A of the Central Excise Act,
1944 for any goods, in relation to which it was required, under
the provisions of the Standards of Weights and Measures Aot
1976 (60 of 1976) or the rules made there under or under any

ather lnw for the time being in force. to declare on the packoge
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thereof the retail sale price of such goods, 10 which the
provisions af sub-scction (2) of Section 4A shall apply.

The DGAP in its Investigation Report dated 05.08.2021
considered the pre-GST period from Aptil, 2016 1o June, 2017
(15 months) 1o cover @ ressonable penod just before the GST as
well a8 uniformity in the rate of x on services / conditions for

chgbility ol wvailment of CENVAT eredit of service tax piicd.

The period during the GST peniod may be one month or one
year, depending upon the period of investigation, 1t did not mean
that if the period was larger than the availability of ITC would
increase or decrease. It only gave a ratio of CENVAT credit vis:
a=viy tuinover for pre and post-GST periods of investigation,

5. Copy of the above clanfications/supplementary report of the DGAP
dated 28.03.2022 was supplied to the Respondent to file his
rejoinder/submissions. The Respondent had filed his rejoinder
subrmssions dated 27.07.2022 and 09,08.2022 wherein he has inter
alia subminted that:-

a. No Locus Standi of Complainant hence complaint  npo
maintainable:-

i As per DGAP's Notice dated 15.06.2020, the Applicant
No. L in respect of subscription 1d 1088222136 had filed
an - email  complaimt alleging  profiteering by the
Respondent vide emuil dated 22.12.2018. In this resard
the Respondent had submitted thar Applicant No. | was
nat his DTH subscriber, and the Respondent had not
rendered any services 10 such customer. The curremt
statement dated 01.06.2022 siill shows Sumit Garg us
subscriber and recipient of serviee as on date in the
Respondeht’s records,
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it Section 171 of the CGST Act, 2017 provides that this
reduction in the rate of tax should be passed on to the
recipient by way of commensurale reduction in price.
Therefore, the recipient being the alfected party, for not
receiving the commensurite reduction inprice, 1s aggrieved
and should Ale o written complaint before the -Szﬁming
Commuitiee. Relevant extractof Section 171 is reproduced
below for ready reference:

7L (1) Any reduciion in rate of tax on any supply of
goods or services or the benefit of input tax credit shall be
passed on o the recipient by way of commensurate

reduction in prices.., "

Thus, n the present case, the Applicant No. | is neither
the subseriber of the Respondent nor the recipient of the
services of the Respeondent as per Section 2(Y3) of the
CGST Act, 2017 which defines the term ‘recipient’,
reproduced below:

“2(93} “recipient” of supply of goadys or services or bath,

IMEAny-

@) where u consideration is pavable for the supply of
groods or services or both, the person who isliable to pay ﬁ/
that cansideration;

) where na consideration is payable for the supply of
uoody, the person to whom the gpoods are delivered rmade
available, or to whom passession or use of the goods is
givien or made avallable; and _ '

ier Where no consideration is pavable for the supply of a
service, the person to whom the sérvice isvenderid, .. "

iii. [FEven otherwise Section 171 provides that the recipient js
the only person whe can file o writien complaint against
an nssessee who has allegedly prolitcered and not by any
person. The Applicamt No, 1 adminedly was not the
subseriber of the Respondent and did not have any locus
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standi to file the present written complaint againgt the
Respondent as the services were provided by the
Respondent to Mr, Sumit Garg who was his registered
subscriber, Morcover, such (hird person i.e. Applicant No.
| hitd not even submitted the complaint inpreseribed form
APAF-1 a5 per rule 128 of CGST Rules, 2017, In fact the
Applicant No. 1 did no1 even atend hearing in the mater
before this Authorily and had not responded to ary of the
NAPA Notices or replies of the Respondent in the matzer,
Thus, the complaint being generic not being in o
prescribed form should make the complamt void ab jritie
and the proceedings should be dropped. The Respondem
relied upon the NAA™s order No. 3772019 of Shri Navnect
Gupta and DGAP, CBIC Vs. Mis Bharti Telemedin Pye.
Ltd. vide which it had been held that upplicant needed 10
submit cogent and relisble documentary evidence 1o
substurtiatethe contravention of provisions of Section 171
of CGST Act, 2017,

w.  The Applicant No. | had post farto changed the registered
mobile number in May 2021 w hold hersell out s cligiblo
complaimanl to counter the Respondent’s reply filed in
Tune 2020 prima facie denying acceptance of such
complamant as his registered subscriber. Thie compliim
was not filed in December 2018 during which the
Apphicant No. 1 had connection in het name nor had her
mobile number registered sgainst the subscription 1D,
Thus, thechange of mobile humber in May 2021 was only
un alierthought and with malafide intention only 1o counter
the mightiul clavm made by the Respondent.

v.  The above fact had neither been considercd by the DGAP
in 15 investigation nor in its Letter dated 21 June 2022.

The BGAP had ignored this fact that the Applicant Neo. |
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had filed the complaint with mala fide intentions wherein
the compliainant had no locus to file a complaint

vi.  Further the DGAP vide its clarifications dated 21 A6.2023
had submitted that post the introduction of Notification
No. 14/ 2018-CT dated 23.03.2018, any other person could
be considered as an miterested party and file a complain
against an assessec under the National Anti-Profiiceting
Rules. Such submission of the DGAP was erroneous in as
much as thesame did not concur with the main provisions
of the CGST Act.

vil. It was trite in law that the rules could not overmide the
statutory provisions of the Act. The rules would always be
in consonance with the main act and could not formulate
new procedures or change the texture of the parent el
However, il the arguments ol the DGAP were considered
(o be correct. it entirely violated Scetion 171 of the CGST
Act and thus the rules travelled beyond the parent act.

b. Non Adherence o the Prescribed Rule 128 of the CGST Rules,
by the Applicant No. 1, Screening / Standing Committees while

issuing observation report:-

. The Applicant No. 1 had mercly made o goneric cmail
stutement that as a service provider the Respondent was
not eligible (o 1TC of VAT/Entry Tax/SADVCST whicl
wis @ cost in pre~GST and post-GST the Responden
would have availed input on all procurement of goods und
service without sny evidence /supporting on basis of her
beliel and assumption. The entire basis of the procecdings
was an email letter. In this regard. the Applicant No. 1 had
writtett @ letter 1w the Screening Commitlee about the
erroneous allegation of profitecring by making generic
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statement applicable W 4 service Industry  without
adducing any evidence thereof

The Respondent submiitted that the Standing
Committee and the Screening Comminee procecdings
were i violation of both Rule 128(1) and 128(2) of the
CGST Rules, 2017, hence void wb initlo. For casy
reference Rule 128 is reproduced hereundet:-

128. Examination of application by the Stmnding
Committee and Screening Commitice.-

1) “The Standing Committee shall. within a period of two
months from the date of the receipt of a writtenapplication
'Tor within such extended perid Not exceeding a further
period af one month for reasons to be recorded in writing
as iy be allowed by the Authorite) i sweh form and
mianner as may he.specified by i1, from an intevested pariy
or from a Commissioner or any other person, examine the
aceuwracy and adequacy of the evidence provided in the
application. o determine whether there is prima-facie
evidence to suppart the claim of the applicant that the
benefit of reduction in the rate of tax on any supply of
goods or services or the benefit of input tax credit has Not
heen passed on 1o the recipient by way of commensurate
reduction in prices.

2 Al appiu.ajmm from interested parties on issues of
Fﬂcﬁ! nature 'for those forwarded by the Standing
Committee] shall first be examined by the State level
St-'f eening Committee and the Sereening Commiitee shall,

'Pwithin two months from the dite of receipt of a written
application, or within such extended péviod Not exceeding
a further period of one month for reasons to he recarded
trwriting as may be allowed by the Authority.] upon being
satisfied that the supplier has contravened the pravisions
of section 171, forward the application With ifx
recommendations o the Suanding Committee for further
action "

1. There were patent errors of exercise of jurisdietion at the
level of the Standing Committee and Screening Committoe
as was evident from the table below:-
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—y

Til.

Sr. mo. Aot of Actual date of Prescribed date [Relovant Number  [Remarks
Proceeding  procecdings ST Rule |of days
e lny -
1 amdtaka 137122009 (22032019 1282)  H6n oitrvention
rectiing [ Rule 128 (2)
Commitiee ~S
R Kamataka  Pe0sD020 [[20372020 (28D |58 OHITTVETII0
Staidifig FRule 12811
_'uﬂ'lm:ll.i::vn_ . .
All the relevant pandestic  extensions  were  made

only  from 23.03.2020. The
Commitlee is u creature of statute, which was strictly

applicable Standing
bourd 1o act within the time frame set out in the stitute,
The Respondent relicd upon Bhavnagar Usiversity Vs
Palirana Sugar Mill (P) Lid. and others reported in {2003)
28CC 111 and Om Prakash Versus Ashwini Kumer Bassi
reported in 2000 (BRI TMI 465 - SUPREME COURT
wherein it was held that when & statutory (unctionary, like
the Screenitig Comuiittee, was required to aut, it must 4ct
as per the sirict dicta prescribed by the statite vr not at all.
In the present fucts, it was undisputed that the Standimg
Committee had acted beyond the preseribed time limit. The
Standing Committee was finctus officio snd no longer had
any junsdiction when it purported to act on 06.05.2020.
The entire procecdings ot the level of the Standing
Commitiee, and beyond, were wholly without the
authonty of law wnd wholly without junsdiction wnd

therefore any proceedings therealter were void ab initin,

Further, Under Rule 128(1) of the C€GST Rules, the
Stunding Committee could only #sct sfler examining the
dceurdey and adequacy of the evidence provided in the
application. The Application of the Applicant No. | duted
22122018 admitedly had no evidence accompanying it.
The Standing Committee couldnot have, therefore formed

any prima facic view in absence of any evidence. The
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Standing Committee hus thetelore acted arbitrarily, and in
excess of jurisdiction, in referring the matter further to the
DGAP.

iv. Under Rule 128(2) of the CGST Rules, the Serceriing
Committee is required to examine the complaint within o
maximum period of three (3) months. As evident from the
table above the siatnory period prescribed for the
Screening Commiitee to oet had been trunsgressed. The
screenmg Committee should, al the latest, have acted by
22.03.2019. The Screening Committee had instead acted
only on 13122019, It was well settled thwt when a
statutory functionary, like the Screening Committee, was
required 1o act, it must act as per the strict dicta preseribed
by the statute or not at all. In the presem cuse, the
Sereening Committee had acted beyond the statutory
time- limit, The entire proccedings were therefore vilined
and rendered unsustwinable wu the stage of Sereening
Commitiee and bevond,

v. The Screening Committee wus reguired under Rule 128(2)
of the CGST Rules ro satisfy itself that the supplier had
contravened the provisions of Seetion 171 of the CGST
Act. It was admittedly stated that no evidence was
available before the Sercening Commitiee. The necessary
ingrediems for the Screening Commitiee to satisly itsel(
therefore were not avanluble, The so-called satisfaction of
Screening Committee was therefore formed on an un-
evidenced und arbitrary basis. On this ground also. the
proceedings were not maintainable as it did not adhere in
terms of Rule 128(2) of the CGST Rules.

vi. Such actions of the Screening Committee and Stunding
Committee were in total violation of Rule 128 of the
Puge 32 4I'S7
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CGST Rules, Rule 128 of the CGST Rules provides that
the Standing Committee should examine the accurncy and
adequacy of the evidence provided in the application o
determine whether there is a prima facie case ngainst an
assessee. However, in the present case there was no
documentary evidence or proof to examine the aceuracy
and adequacy of the complaint, regardless of the same the
Standing  Committee  withowt  following the proper
procedure envisaged underRule 128, forwarded the case to
the DGAP for further investigation. The dctions of the
Standing Committee were in total vielation of the CGS1
Rules in as much a5 the Standing Committee had
bypassed and circumvented the procedure W examine and

anilyse the evidence,

vii. The Nutional Anti-Profitecring Authority hud dismissed
several applications on the ground of lack of evidence 1o
support the allegations of profitecring. Reliance in this
regard was placed on the NAA's case No. 1122008 dated
29.10.2018 in the matier of Raman Khaiva & Another Vs,
M/s Yum Restavrants Pt Lid., vide which the application
was dismissed for Applicant's failure to funish requisite
evidence of profiteering 1o initiawe the investigation, Also,
in the NAA's case No. 122018 dated 29.10.2018 in the
matter of Miy Amway India Enterprises Pvt. Lid., the
Authority had dropped the proceedings due 10 the
Applicant's failure (o furmish ény evidence in support of
hisher allegation of profiteering, in the form of invoices
of pre-GST und post-GST periods,

¢.  The procedings had transgressed the ambit of the Complaint:-

L. The complamt of the Applicant No. 1 was in respect ol a
single transaction undertaken by her, where she paid an
Pugse 33 o1 37
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annual subscription charge of Rs. 3290/-. The subscriplion
[D given by the Applicant No. | was 1D 1088222136,
From the rocord, it was clear that thore was uncertainty
that the subscription ID was even the subscription ol the
Applicam No. 1. Her explanation in this regard was weak
and unsupported by any evidence,

. Under the anti-profiicering provisions, any proceeding
should be restricted only to the services rendered w the
Applicant No. 1. It was  impermissible  under the
provisions 1 expand the seope of investization o cover
all services rendered by the Respondent in the period July
2017 to January 2019, The Respondent submitted that it
offered different service packages, viz quarterly, hall:
yedily, or yearly. It was also clearly understood (ha
services of the Respondent were rendered to retail level
customers through distributors and dealers. In a situatiof
where the mvestigation exiended bevond the particular
service offering availed bya complainant, the proceedings
wWere  unsustainable H_I"Id. bad in law. s they had
wansgressed the ambit of the complaint, [n respect of the
supply of goods and in respeet of supply of the services.
this very Authority had held that the proceedingsmust only
be confined to the product or services complained of md
coyld not be extended o other produets or other service
offerings. The Respondent relied upon judgments passed
by this Authority in the Case No. 42018 (Abel Spuco
Solutions LLP) and Case No. 72018 (M Pyramid
Infratech  Limited). The Respondent  submitted  that
therefore the aforementioned proceedings needed v be
dropped as they had vmnsgressed the ambit of the

caomplaint
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d. Pricing to Subscriber Completely Ignored by the DGA-

I The DGAP vide Letter dated 21.06.2022 submitted that
the Respondent had 1o pass on the benefit of additional
ITC acerued to him consequent o the introduction of
GST. The Respondent in this regard submitted that the
DGAP had neither considered the submissions of the
Respondent ner the peculiar facts of the case but had
blindly followed the provisions of the CGST Act and

Rules.

ii. The MRP collected for its DTH services provided 1o the
custormers was unchanged in both the pre-GST and post-
GST regime. Thus, it implied that even though the GS'T
lax rate on DTH services increased 1w 18% from 15%, the
Respondent did not increase his DTH service MRP by
additional 3% in view of markel Torces-bused pricing,
Accordingly with no change in MRP and incressed tax
costs the Respondent had suffered net loss in revenue
which was evident from the Subscriber DTI service

puckage pre-GST and post-GST comparntive pricing as

mentioned in table below,
ot sametor | pack valug | Aetusl Packed | Diference
Complaintint @15%ST tlug Eﬁf 15
MRP 3.290.00 3.290.00
lax 429.13 SO1.86
Nt renlization 2 860.87 2. 788,14 -72.73

Thus, as per the above wble the Respondent hias ol
passed on the burden of inercase in the ax costto the
subseriber.

.. The term “Price™ had not been defined under the CGST
Act, 20017, Tt was contended that the price/frack chirges
Puge 38 ol 87
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collected from the Customer ad to be trined as inclusive
of tax. Reliance in this regard was placed on the Apex
Court’s judgment in Central Wines, Hydembad Ele. Vs,
Special Commercinl Tax Officer Fie. reported in 1987
AIR 611,

¢, The adhoc basis of computation adopted by the DGAP was

rrelovant as sctual values were available:=

1. Theabove adhoe I'TC computation (o armive it the amount
profitecred of Rs, 450 Crores, the Respondent submitted
details of actual ITC comprising of VAT, CST, Entry Tix
and SAD forgoric by the Respondent during April 2016 1w
June 2007 amounting to Rs. 75 Crores as 1abulated

helow:-
Head wise Actual 1TC Cost for 15 Rs (in Crores)
manths period Aprit 2006 1o June 2017
VAT 4.08
CST 5:22
Eniry Tax 1426
SAD 3.1
Total Cost (subsumed in GST) 75

ii. The Respondent’s Additional Tax cost borne (Due to 3%
increase i GST nue) completely ignoredin the DGAP's
computation:- the above actual I'TC of Rs. 75 Crores us
subsumed, the same was lesser than the tax cost bome by
the Respondent {ol approx. INR 245 Crores) due 1o
increase in the tax rates from 15% to 18% on the DTH
service revenue (with no  change in MRP). The
Respondent submitted w CA certificate in this regard with

the above subnmussions.

it The Respondent had not profitcered uny amount post the
Piyie 36 ol §7
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introduction of GST but on contrary had suffered net
losses of approx. Rs. 150 Crores far the period July 2017
to dun 2019 as 1abulaled below,

Deseription s {in
Crures)

[245)

Addinonul Tax Cost Borne by Company due to ingreasd
In tex mtes Troin 15% 1o 18% without change in MRP
pickago value (for 19 months)

Less: Actual ITC Value Subsumed / Forgone (75 o] 95
extrapolaned for 19 monthy)

Net Tax Cost Borne by Company (Loss not Prafif) by
Tatx Play due to same MRP value of Pack despite
ANCTCASC I 1Ax TE

(150)

Therelore, in the pre-GST regime the Respondent never
piassed on the burden of tax to the subscribers usa part of
its MRI* market forces-bused pricing. These submissions
were not considered by the DGAP inits Report and had
issued the Investigation Report without appreciating all

the fucts ol the case.

f. Fundamental constitutional challenges on Scction 171 of the
CGST Act and the anti- profiteering provisions under Rules 122-
137 of the CGRT Rules:- W

L. Anti-profiteering provisions are ultrn vires and bevond

the scape of theprovisions of the Constitution ol India,

n. Section 171 15 open-ended, arbitrary and ultra vires the
provisions of the Articles 14 and 19(1)g) of the
Constitution of India.

H1. The term “commensurate”™ is undefined.

iv. The word “profiteering” does not oceur i seetion 171(1) of
the CGST Aet, 2017, Provision of imposition of penalty has
been introduced by way of an amendment on 01.01.2020,

v. Anti-Profitecring  provisions suffered from the viee of

excessive delesation.
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vi. Abdication of duty by NAA to preseribe Methodology.
vii.  Arbitrariness in the approach of NAA.

6. Hearing i the matier was held on 27.07.2022 through video
conferencing. 1t was attended by Shri Bharat Rachandani,
Advocate and Shri Swaminathan Konar, Tax Manager for the
Respondent, During the personal hearing, the Respondent was
heard. The Respondent hus re-iterated his arguments based on his
writien submissions dated 12.06.2022, 11.07.2022 and 27.07.2022.
None appeared on the behall of the Applicant No. 1,

7. The Respondent vide his cmail dated 09082022 filed his
consolidated written submissions. wherein he has re-iterated and
relied upon His carlier written submissions dated 12,06.2022,
V1072022 and 27.07.2022.

8. The Authorily has carelully considered the Reports Fled by the
DOGAP, all the subrmissions and the documents placed on record,
and the arguments advanced by the Respondent during the hearing,
It is ¢lear from the plain readine of Seetion 171(1) that it
deals with two sititanions:- one relating 1o the passing on the
benefit of reduction in the mte of tax and the sccond
pertaining to the passing on the benefit of the I'TC. On the
issue of reduction in the tax rute, it s apparent from the
DGAP's Report that there has been no reduction in the rate of
lax in the post GST period;: hence the only issue to be
examined iy as 1o whether there was any net benefit of 1TC
with the introduction of GST. Tt is observed from the report that
on the basis of the bifurcated information of turn over submitted by
the Respondent vide email dated 20.04.2021 for the period April,
2016 1o Jaopary, 2019  and details of 1TC submined by the
Respondent vide cmail dated 26.04.2021 for the period April, 2016
to Junuary. 2019 speeific to the supply of DTH (Broadedsting)

services and the details of the credit of VAT/SAD foregone, I'TC
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availed by him pre GST, the percentage of benefit and thereby the
amount of benefit consequent to the introduction of GST, during
the post-GST (June, 2017 to Januiry, 2019) period was calculated
and has been fumished in Table-*A" ol"the Report and aimounted to
Rs. 4.50,18,07.258/- und the state-wise bifurcation of the
profiteered atnount has been furnished in the DGAP's Report in
Table - ‘B".

9. The Respondent has miised several contentions in the matter and

the findings of the Authority are as under:-

. One ol the contentions raised by the Respondent is that the
Applicant No. 1 is not an affected party nor she has submitted
any cvidence of profiteering and hence the Notice issued by this
Authority is void ab initio, In this regard, the Authority finds
that the Kamataka State Sereening Committee had observed that
“Prima facie thar the benefi of ligher input wex credits avalluble
subseqiient to fevy of GST hay io be passed on by the service
provider in the form of reduced subscription charges” and
therefore decided o forward the complain/Application of the
Applicant No. 1. Further. the Standing Commitice had
considered the aforesald reference received from the Kamataka
Stute Sereening Committee and lound Prima facie evidenee in
the allegution and forwarded the complamnt Application to the

DGAP for further detailed investigation.

The Applicam No. 1 (Subscniption ID-1088222136), vide
her emails dated 27.07.2021 and 22.07.2021 submitted that
Connection way o the mame of Mr. Sumit Garg but this
connection had been used by her for the past 5-6 yeats. Belore,
2013, her husband and Mr. Sumit Garg were sharing the flat and
the commection was jointly used by them. Post 2015, the
Applicant No. T and her husband had been Using the said
connection. The registered email 1D for the said necount was
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casyparwal? | @igmail.com whigh belonged to the Applicant No,
| and currenmt registered mobile number was 9538172000 /
9538174000, Both these numbers belong to the Applicant No. 1
und her husband Mr. Nikhil Gupta. It was enough 10 prove thit
conneetion was being used by the Applicant No. 1 though she
could nol get the name transferred us thie Applicant No. | and
her husband were no longer in tauch with Mr. Surmit Garg,

Further, after amendment in Rule 137, cluuse (¢) of
explanation reads as: - "c. any other person alleging, under sub-
rule (1) of vule 128, that a registered person had not passed on
the bengfit of veduction in the rate of tax on any supply of goods
or services or the benefit of ITC to the recipient by way of
commensurate reduction in prices.”. As per the Notification
No.1472018-CT dated 23.03.2018 accordingly any other person
cun be considered as an “Interested party™. Once the Standing
Commuttee bad forwarded the Application w0 the DGAP for
further imvestigation, the DGAP was under legal obligation to
investigate the complaint of the Applicant No. | under (e
provisions Rule 129 of the CGST Rules, 2017,

b. The Respondent also contended that the Applicant Nao. | has no
locws standi ond henee the complaliit was nol muintainable,
Further, the Respondent has also comended that there was no
supporting evidence provided by the Applicant No. | and that
tie proceedings have transgressed the ambil of the ¢omplunt
made by the Applicamt Noe. 1. It has been admitted by the
Respondent in their detailed reply dated 12.06.2022 {hat the
Applicant No. 1 has post facto changed her mobile number in
May, 2021 w hold herself as eligible complainant to counter the
Respondent’s reply filed in June, 2020, The Authority linds that
the contention of the Respondent that the Applicant No. 1 has
changed her mobile number, itself will prove that the Applicant

No. 1 was using the sdid subseription 1D, ¢lse the Applicant No,
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I would not have changed the mobile number and henee the
Applicant No. 1, notwithstanding the other [ndings of
amendment in Rule 137, has Jocus standi in the case. I may

also be noted that the complaint was received usihg email id

casagarwal? |l (@email.com, which belong to the Applicant No. 1.

Further, in this regard, on the basis of available records the
Authority finds that, the Applicant No. | has been using the said
DTH comnection since 2015 und as already mentioned in para
S(a) supra, mitially the conneetion belonged to Sh. Sumit Garg
who was a flat mate of the Applicant No. 1°s husbund Sh. Nikhil
Giupta. Post 2015, the Applicant No. 1 and her husband has been
using the connection. Further, vide her complaint email dined
26.12.2018, the Applicant No. | has also stated that in the month
of Jun, 2018 she has puid annugl subseription charge of Rs.
3,290/~ In: this regard, it ig pertinent to mention that the
Applicant No. | has stepped into the shoes of the Sh. Sumit
Garg for using the DTH conncction and &t no stage the
Respondent has refused the consideration reecived from the
Applicant No. | for providing DTH serviee and has acecpted the
subscription from ber. The Respondent had even allowed the
Applicant No. 1 to chainge hicii emiail id and nobile number,
Therefore, the Authority finds that the Applicant no. 1 is an
interested party (a8 explained in para 9(a) supra) and her
complaint regarding non passing on of berefit ol ITC (which was
not available to the Respondent m pre-GST and available to him
on implementation of GST) in relation to her DTH subscription
15 mairtainable. This Authonty holds that, the said Applicant No.
| has locus standi in view of the sbove facs and henee, the Ste
Screening Committee and Standing Committee huve nghtly
taken due cogmzance of the matter and the DGAP has correctly
mvestigated the case and submitted its Report in werms of the
mundate of Section 171 of the CGST Act, 2017.
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Further, the State Seroening Commitiee in its report C. No.
IVIOG282019 (AP) dated 16,12.2019, mentioned  that the
Applicant No. 1 has alleged thit the hgher benelit of 1TC
available 1o the Respondent post GST has not bean passed 1 the
subscribers/customers in s much as the Respondent has not
reduced the subseription charges for the DTH services aiter
introduction of GST. Therefore, the bencfit of higher [1C
available subsequent 1o levy of GST has o be passed on by the
Respondent o the  Appliconl  No. 1 and  other
subscribers/customers in the form of reduced subscription
churges and hence forwarded the complaint received from
Applicant No. | to the Standing Commitice and slso the copy ol
the Minutes of the Meeting of the Standing Committee on Antj-
profiteering held on 20.63.2020 1o the DGAP for mvestization.
On examination of the documents by the DGAP it was obsorved
that prior to 01,07.2017 ie. belore GST was introduced, the
Respondent was not eligible o avml CENVAT credit of
VAT/CST/Purchase Tax/ Entry Tax ete; paid on the inputs or
capital goods purchased indigenously und the credit ol SAD paid
on the inputs or capital goods imported as the Respondent was
not engaged in the sale of goods. lNowever, post-GST, the
Respotident could avail the ITC of GST paid on all the inpuls
and capital goods meluding the VAT/SAD/CST/Purchuse Tux
ete; which got subsumed in GST.

Accordingly, it had been observed tha thete was benefit of
additional I'TC i the post-GST period compared to pre-GST
period and the profiteered amount due 1o the Fcility of scamlcss
credit allowed m the post = GST period had been computed by
comparing the TC o turnover ratio in pre & post GST pertods.
Therefore, the contentions raised by the Respondent are nol
tenable and hence rejected.
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¢. Another contention raised hy the Respondent is that the pricing
udopted by him is generally set bused on the perceived service
value of his products and as charged by market forces such as
cable and other operators. In this regard, the Authority finds that
although the pricing was dependent on market conditions and
the Respondent was free to decide on the pricing of subscription
packages, but Sub-section | of Section 171 of the CGST Act,
2017 provides that “Any reduction in rate aof tax on any supply
of goods or yervices or the benefit of inpur tax credit shall be
passed on to the recipient by way of commensurate reduction in
prices ", accordingly, the Respondent in the instant case had to
puss on the benetit of the additional ITC acerued 10 him
consequent to introduchon of GST by way of commensurate
reduction  in prices  of the subsoription  packages
monthly/quartedy/annually to comply with the provisions of
Section 171 of the CGST Act, 2017, Therefore, the averiien
raised by the Respondent is nol correet.

d. The Respondent has also contested the method of computation
adopted by the DGAP for determining the profiteering smount,
In this regard, the Autharity finds that there s a correlation
between the wimover and the CENVAT aredit of Service Tax /
ITC as the Respondent was discharging his Service Tax / GST
output ligbility out of the CENVAT credit of Service Tux paid
on nput services / ITC available to him on the hasis of the
turnover 1.e. the cost realized by him [rom his subscribers;
Accordingly, the pre and post-GST tumover had been taken
from the data submitted by the Respondent vide his email duted
17.04.2021 and compared with the ITC data submitted by the
Respondent vide email dated 26.04.2021,

c.  The contention of the Respondent that in the pre-GST regime
Service Tax was discharged on the MRP vulue 1s not tenable. In

this regard, the Authority finds that the Respondent vide his
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ematl dated 17.04.2021 cloimed that the Broadeasting Revenue
was MR value as per serial No, 29(1) of the Notification No,
2572012-8T dated 20.06,2012, wheteas the said Notification wis
nothing but Mega Iixemption Notification and was irrelevant o
the present issue. Further, there was no such concept of MRP
based uwssessment ‘wunder Finance Act, 1994, MRP  based
assessment was prescribed under Scetion 4A of the Cenual
Eacise Act, 1944 for any goods, in relation to which it was
required, under the provisions of the Standards of Weights and
Measures Act, 1976 (60 of 1976) or the rules mude there under
or under any other law for the time being in foree, o doclare an
the patkage thereol the remail sitle price of such goods, 1 which
the provisions of sub-scction (2) of Scetion 4 A shall apply.

f. The Respondent has also made a confention that the Anti-
profiteering provisions are ultra vires and beyvond the scope of
provision of the constitution of Tndin. In this regand, the
Autharity finds that the provisions ol Seetion 171 of CGST Act,
2017 wlatmg to anti- profitcerimg  hiave been  passed by
Purliament and all the State and Union Termtory Legislatures,
lhey have delegated the task of prescribing the powers und
furicion of this Authority to the Cemtral Government on the
recommendation of GST Coungil, which is Constitutional body
created vnder 101" Amendment the Constitution. Accordingly,
Central Governmient bas formulated and notificd CGST Rules,
20017, Therefore, Rules 126 1w 133, which presenbe the
functions and powers of this Autharity und DGAP under Seetion
164 of CGST Act, 2017 have sanction of the Parliament and all
the State Legislatures. Henee, any notice or report issued under
these Rules is legally valid and constitutional and by no streich
ol imagination 1t can be held to be witva vires,

g The Respondent has also comended that Section 171 is open-

ended, arbitrary and ultra vires the provisions of the Asticles 14
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and 19(1)g) of the Constitution of India. In this regard, the
Authority finds thay, neither this Auhority nor the DGAP have
neted in any way as price controller or regulator as they do not
have the mandate to regulaic the same. The Respondent is
absolutely free to exercise his right to practice any profession, or
fo carry on any occupation, trade or business, as per the
provisions of Article 19 (1) (g) of the Constitution, The
Respondent can also fix his prices and profit margins in respeot
of the supplies mude by him, Under Section 171 of the CGST
Act, 2017, this Authority has only been mundated 10 ensure thast
both the benefits of tax reduction and ITC which are the sacrifice
of precious inditect fax revenue made from the kitty of the
Central and the Ste Governments are passed on to the end
consumers who beir the burden of indivect 1ax. The inteni of this
provision is the welfare of the consumers who are yoiceless,
unorganized und vulnerable. This Authority is chaioed with the
responsibility of ensuring that both of the above benefits arc
passed on o the general public as per the pruvisions of Scction
171 of the CGST Act, 2017 read with, Rule 127 and Rule 133 of
the CGST Rules, 2017.

h. The Respondent has  contended that the  definition  of
“profiteering”™ does not oceur in section 171(1). In this regard,
the Authority finds that the conrention of the Respondent is
incortect as the term “profiteering” has been clearly defined
under explanation o Section 171 (3A) of the CGST Act, 2017
which states thar the cxpression “profitcered™ shall mean the
amount determined on account of not passing the benefit of
reduction in rate of x on supply of goods vrservices or both or
the benefit of mput tax credit to the reciprent by way of
commensurate reduction o the price of the goods or services or

bath, The above definition which was inserted vide the Finmnee
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Act, 2019 (No.2) effective from 01.01.2020 is very clear for
implementation by the Supplier,

i. Further, the Respondent also contended that Anti-Profiteering
provisions sufler from the vice of Lxcessive Delegation and that
there is abdication of duty by this Authority to preseribe
Methodology and there 15 arbitrariness in the approach of
this Authority. The Respondint has also contended tha the
term “Commensurate” is undefined or not stantorily
defined. In this regard, the Authority linds that, the main
contours of the ‘Procedure and Methodology™ Tor passing
on the benefits of reduction in the mte of wax and 1he
benelit of ITC are enshrined in Section 171 (1) of the
CGST Act, 2017 itself which staes that “Any reduction i
rate af tax an any supply of goods or services or the henefit
of input tax credit shall be passed on to the recipiens by
way of commensurale reduction in prices”. 11 1% elear from
the porusal of the above provision that it mentions
“reduction in the rate of tax on any supply of goads or
services ™ which does not mean that the reduction in the
ratc of tax 15 to be taken at the level of an
entity/group/company  for the entire supplics made by it
Thetefore, the heneflit of tax reduction has to be passed on
at the level of cach supply of cach unit 1o cach buyer of
such unit and in case it is not passed on the profiteered
amount has 1w be caleulated on each umit. Further, (he
ubove Section mentions “any supply” Le. cach taxable
supply made to cach recipient thercby clearly indicating
that netting ofT of the benefit of wx reduction by any
supplier 1s not allowed. Each customer 1s entitled to recoive
the benelit of tax reduction on cach product purchased by

him.
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The word “commensurate™ mentioned in the Section
171 (1) of the CGST Act, 2017 gives the extent of benefit
10 be passed on by way of veduction in the prices which has
10 be computed in respect of each product based ‘on the tax
reduction or availability of additional ITC as well as the
existing base price (price without GST) of the product. The
computaiion of commensurate reduction in prices is purely
u mathematical exercise which is bascd upon the above
parameters and hence it would vary from product to
product and hence no fixed mathematical methodology cain
be preseribed to determine the amount of henefit which a
supplier is required 10 pass on 1o o recipient or the
profitcered amount. One formula which Fits all cannot be
set  while  determining  such a  “Methodology  and
Procedure™ as the lacts of each case are difierent. Further.
the facts of the cases relating o the Fast Moviig Consumer
Goods (FMCGs), restauranis, construction and cinems
houses are completely different and therefore, the
mathematical methodology employed in the case of one
sector carmot be applied in the other seetor otherwise il
would result in denial of the bepelit 10 the cligible
recipients. Moreover, both the above henefits have been
granted by the Central as well as the State Governments by
sacrificing their tax rovenue 1 the public interest and
hence the suppliers are not requiréd 1o pay cven 4 single
penny from their own poecket and hence they have o pass
on the above benelits as per the provisions of Section 171
(1). Henee, the Authority finds that, the above contientions

of the Respondent are not susiainable,

10, For the reasons mentioned herein above, the Authority finds
no reason to differ from the above-detailed computation of
profiteered  amount  in the DGAP's  Report or  the
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methodology  adopted.  The  Auwthority finds  that  the
Respondent  has  profiteered by an amount of  Rs,
4,50,18,07.258/~ during the period of investigation i.c.
01,07.2017 w 31012019 from his subscribers/cusiomers
including the subscription accorded to Shei Sumit' Garg andior
Applicant No. 1.

| 1. The Authority is in agreement with the assertion of the DGAP tha,
i the instant case on the basis of the submissions made by the
Applhicant No.l, as per the provisions of law relating o anti
profiteering under the CGST Act, 2017 and Rules made thercunder
and the responsibilities cast on this Authority by the said statutory
provisions, that the Applicant No. 1 1s an interested party in this
case for the purposes of alleging profiteering by the Respondent as
u supplier, however, as in this case the Applicant no.l is not «
direel subscriber of the Respondent and is representitive of
micrests of one Shrt Suwmit Garg, therefore, the Authority finds it m
consonance with the law to order the deposit of the profitecred
amount i respeel of the said Applicant also along with all oiher
subscribers i the Consumer Welfare Funds as envisaged in Rule
of 133(3)¢) of CGST Rules, 2017 lor the benefit of all consumers.

12, The Authority under Rule 133(1) of the CGST Rules, 2017
determines the amount profiteered by the Respondent as
Rs. 4.50.18,07 258/ (including GST) and dircets that such
amount  shall be deposited i the Central and State Consumer
Welfare Funds (CWF) in the ratio of 50-50 along with the interest
to be calculmed @ 18% from the date the said amounts were
profitcered  uptil the dwte the said profiteered amounts arc
deposited an the particular Consumer Welfare Fund as preserihed
and in accordance with the provisions of Rule 133 (3) (b) of
the GCST Rules 2017, Therefore, the Respondent is directed
to deposit the profiteered amount in respect of all the
subscribers  in the Consumer Welfare Fund (CWF) as
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envisaged in Rule 133(3)(c) of the CGST Rules. 2017 from
the date the said amounts were profiteered uptil the date the said
profiteered amounts are deposied in the particular Consumer
Welfare Fund as preseribed. Therefore, the Respondent is
directed to deposit the amount profiteered in two equal parts,
of Rs. 225.09,03,629/- in the Central Consumer Welfare
Fund (CWF) and Rs. 2250903629~ in the
particular/tabulated State Consumer Welfure Funds as per the
provisions of Rule 133 (3) (¢) of the CGST Rules, 2017,
along with interest (@i18% from the date the said umounts were
profiteered uptil the date the said profiteered ginounts are
deposited in the particular Consumer Welfare Fund as preseribed,
as per the table given below:-

State/UT Nome Amount to be deposited i the
- State CWF (in Rs.)
ANDHRA PRADESH | 3078807768 |
ARUNACHAL PRADESH | 727790393
ASSAM I B 65836792.92
BIAR | 260466382
Ol I;\.‘HDID.&NI 2344639673
t ll.-*.Tﬂ:-;{..-\Hll B 2RTHUTH9.99
DADRA & NAGAR JAVEL] 385208.9328
[DAMAN & DIV = o 240445 9142
DELIT ) 97378083 4
GoA _137(4438.1
GUIARAT N o - 7296425626
HARYANA. C SE9I719689
HIMACHAL PRADESIH 1154347137
JAMMU & KASHMIR 9662347 787
JIARKHAND = 22246583, 18
_ MRHA FAKA 152738586.8
KERALA 19733545 |
MADITYA PRADESH . o I6S52302.66 |
MAHARASITIRA  yTRi4TIA
MANIPUR 5050344.120
MEGHALAYA | H445425.561
MIZORAM S12919936
NAGALAND - RARTTEIAT
(ORISSA ; 4198790794
JUDUCHERRY | —— 93061079 ]
PUNIAB - B 35001 (4685 |
RAJASTHAN 64120353.62 |
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13,

14.

SIKKIM _ 3006437 K3 |
TAMIL NADU B - 107R862267
TELANGANA | GSRO2439.73
TRIPURA - 2855104 R 19
U TAR PRADISH B 178243333,
UTTARKIIAND ; [326354%.29
WEST BIENGAL - - C TI06i0412
Grand Total 225,09,03.62 |

The above profiteered amount shall be deposited along with
the intercst @ 18% from the date the said amounts were
profiteered  uptil the dime the said profiteered amounts are
deposited in the particular Consumer Wellure Fund as prescribed,
within a period of 3 months from the date of receipt of this
Order fatling which the same shall be recovered hy he
jurisdictional Commissioners CGST/SGST  as  pier  the
provisions of the CGST/SGST Act, 201 7.

It is evident [rom the above narration of facts that
Respondent has denied the benefit of 1TC 1o the customerss
home/shop buyers in contavention of the provisions of
Scction 171 (1) of the CGST Act, 2017 and he has thus
commined an offence under Section 171 (3A) of the above
Act and therefore, he is liuble for imposition of penalty under

the provisions of the above Scetion.

FHlowever, sinee the provisions ol Scclion 171 (3A)
have come into foree we.f, 01,01.2020, whereas, the period
during which violation huas occuried is w.e.fl 01.07.2017 1o
31.01.2019, hence the penalty preseribed under the above
Section cannot be impesed on Regpondent retrospoctively.

. The concemed junsdictonal CGST/SGST Commissioners

are also dirccted 1o ensure compliance of this Order. It may
be ensured that the Profitcered amourit is deposited in the
concemed Central/State Consumer Wellare Fund (CWF) as

per this Order along with mterest @ 18% from the date the said

Pilpe 50 ol 57

Caxe No. 632022
Sweety Agurwal Ve M/s Tatn Play L. {formiedy Known as M/s Tals Sky Lad)



amotints were profiteered uptil the date the said profiteered
amounts are deposited in the particuliar Consumer Welfare Fund as
preseribed. The  concerned  jurisdictional CGST/SGST
Commissioner  shall also submit a Report  regarding
compliznce of this Order to the Authonty and the DGAP
within a period of 4 months from the date of receipt of this

order,

16. Further, the DGAP is also directed w0 monitor the compliance
of the order by the concerned jurisdictional CGST/SGST

Commissioner.

17, Turther, the Hon'ble Supreme Courl, vide iis Order dated
23.03.2020 in Suo Moto Writ Petition (C) No. 3/2020, while
tuking sue moto cognizance of the situntion arising on
aecount of Covid-19 pandemie, has extended the period of
limitations preseribed under general law of limitation or any
other specinl laws (both Central and State) including those
preseribed under Rule 133(1) of the CGST Rules, 2017, as 1s

clear from the said Order which states as follows:-

i

A period of limitation in all such proceedings,
irrespective of the limitation prescribed under the general
law or Special Laws whether condonable or not shal!
stand extended w.e f. 15th March 2020 Gl further order/s
to be passed by this Court in present proveedings,

Further, the Hon"ble Supreme Court, vide its subsequent
Order duted 10.01.2022 has extended the period(s) of
limitation till 28.02.2022 and the relevant portion of the said

Order is as lollows:-

“The Order dated 23032020 s  restored and in
continuation of the subsequent Orders dated 08.03.2021,
27.04.2021 and 23.09.2021, it is divected that the period
from 15.03.2020) till 28.02.2022 shall stand excoluded for
the purposey of imitation as may be preseribed under any
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general of special laws in respect of all jdicial or guasi-

Judicial proceedings. ™

Accordingly this Order bhaving been passed today [alls
within the limitation preseribed under Rule 133(1) of the
CGST Rules, 2017.

IFurther, the Hon'ble Iligh Court of Delhi, vide its Order daied
10.022020 in the case of Nestle India Lid. & Anr. Vs, Union of
inchia has held that-

"We also observe that prima facie, i appears o us thd the
lintitation of period of six months provided in Rille 133 of the
COST Rules, 2007 within which the authority should make ity
arder from the date of receipt of the report of the Directovate
Genvral of Anti Profitcering, appears to be directory i ax
mnch as no conyequence of nan-adhevence of the said peviod of
six months is prescribed either i the CGST A¢t or the rules
Sframed thereunder. ™

18. A copy of this order be sent to the Applicant No. 1, the
Respondent, Commissioners CGST/SGST free of cost for

necessary action.

S/d
(Amand Shal)
Technical Member &
Chairman
Sid |
(Pramod Kumar Singh) (Hitcsh Shah)
Techmeal Member Technical Membet

Certilied copy

(1 Mecina)

MNAA, Sceretary

File No. 2201 I/'NAAZ/IOY Tata Sky/2022 Dhste:-31.08.2022

Copy To:-

I. M/s Tata Sky Limited. Unit 301 10 305, 3" Floor, Windsor OfT,,
C.5T. Road, Kaling, Suntacruz (East), Murhbai-400098,
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3% ]

Ms. Sweety Agarwal, 16 Kodihalli Main Roud, Inditanagar,

Bangalore, Kamatska,

3. Directorate General of Ariti-Profiteering, 2nd Floor, Bhai Vir
Singh Sahitya Sadan, Bhai Vir Singh Marg, New Delhi-1 10001

4. Commissioner of Commercigl Taxes, Office of the Chief
Commissioner of State Tax, Eedupugallu, Krishna District, Andhra
Pradesh.

5. Commissioner of Commercial Taxes, Department of Tax &
Ixcise, Kar Bhiwan, Ttanagar, Arunschal Pradesh - 791 111

6. Comrussioner of Commercial Taxes, Office of the Comrissioner
of Taxes, Government of Assam, Kuar Bhawan, Cianeshpuri,
Dispur, Guwaliati - 78| 006,

7. Commissioner of Commercigl Taxes, Additional Commissioner
(GST), Commercial Tax Department, Ground Floor, Vikas
Bhawdn, Baily Roud. Patnu — 800 001

8. Commissioner of Commetcial Taxes, Commercial Tax, SGST
Department, Behind Ruj Bhawan. Civil Lines, Raipur - 492 001

9. Commissioner of Commercial Taxes, Office of Commissioner of
Commercial Tax, Vikeikar Bhavan, Old High Court Building.
Panp. Goa- 403 001

10.Commissioner of Commercial Taxes, C-5, Rajya Kar Bhavan,
Near Times of India, Ashram Roud, Ahmedabad.

I'T.Commissioner of Commercial Taxes, Vanijys Bhavan, Plot No, 1-
3, Seetor-3. Panchkula. PIN - 134 151.

12.Comnussioner of Commercial Taxes, Excise &  Taxation
Commussioner. Governmemt of Himacha! Pradesh, B-30, SDA
Complex, Kasumpati, Shimla.

13 Commissioner of Commicreinl Taxes, Excise & Taxation Complex,
Rail Head Jammu,

H.Commissioner  of Commercial Taxes, Commercial  Taxes
Department, Project Bhawan, Dhurva, Ranchi- 834 004,

15, Commuissioner of Commetcial Taxes, Vanijva Therige Karvalaya,

Ist Maim Road, Gandhinagar, Bangalore- S60 009,
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16.Comnussioner of Commicrezal Tuaxes, Government Secritariat,
Thiruvananthapuram-695001,

I7.Commissioner of Commercial Taxes, Moti Bangla Compound,
M.G. Roud, Indore,

I18.Commssioner of Commercial Taxes, GST Bhavan, Mazgaon,
Mumbai- 400'010,

19.Commissioner of Commercial Taxes, Department of Taxes, Old
Guwahatt High Court Complex, North AOC, Imphal West,
Manipur - 795 001.

20.Commissioner of Commiercial Taxes, Office of the Commissioner,
GST&OX Commussionerate, Morellow Compound, M.G.Road,
Shillong- 793001,

2L Commissioner of Commercial Taxes, Office of the Commissioner
of State Tax, New Seerctaniat Complex, Aizaw! — 796005,

22, Commussioner of Commeraial Taxes, OfMce of the Commissioner
ol State Taxes, Dimapur, Nagaland - 797112,

23 Commissioner of Commercial Taxes, Office of the Commissioner
of State Tax, Banijyakar Bhawan, Old Secretariat Compound,
Cutiack - 753 001,

24 Commussioner of Commercial Taxes, Office of BExcise und
Tuxation Commissioner, Bhupindia Rosd, Patiala- 147 001,

25.Commussioner of Commercial Taxes, Kar Bhavas, Ambedkar
Cirele. Juipur, Rujasthon - 302 005.

26.Commissioner of Commercinl Taxes, SITCO Building, Block-D,
above A.G, Office, Gangtlok, East. Sikkim - 737 101.

27, Commissioner of Comumercml Taxes, PAPIM Building, Gresms
Road, Chennai — 600 006,

28 Commissioner of Commercial Taxes. O/o the Commussioner of
Stute Tax, CT Complex, Nampally Station Road, Fyderabad - 500
0o

29.Commissioner of Commercial Taxes, Office of the Commissioner
of Taxes & Excise, Head of the Depurtiment, Revisional Authority,

P.N. Complex, Gurkhabasti, Agartala - 799 006,
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30.Commissioner of Commercial Taxes, Office of the Commissioner,
Commercial Tax, U.P. Commercial Tax Head Office Vibhuti
Khand, Gomti Nugar, Lucknow (U.P),

31.Commissioner of Commercial Taxes, State Tax Department, Head
Office Uttarakhand, Ring Road, Near Pulia No. 6. Nutthanpur,
Dehradun,

32.Commissioner of Commercial Taxes, 14, Beliaghata Roud,
Kolkata - 700 015,

33.Commissioner of Commercial Taxes, Deplti of Trude & Taxes,
Vyiapar Bhavan, IP Estate, New Delhi-2 Pin: 110 002,

3. Commissioner of Commercial Taxes. First Floor, 100 feet Road,
Ellapillnichavady, Pondicherry - 608 005,

35.Commussioner, Fxcise, Excise Department, Daman, Moti Daman-
396220.

36.Commissioner, Excise, Forest office Compound, Opp. Gujarat
Industrial Bunk, Dadry and Naear [Taveli, Silvassa,

37.Commissioner of taxation, Additional Townhall Building, Sector
17-C U.T, 235, Jan Marg, Bridge Market, 17C, Chandigarh,
160017,

38.Chief Commussioner of Centrul Goods & Services Tux,
Ahmedsbad Zone, GST Bhavan, Revenue Marg Ambawndi,
Ahmedabod-380015,

A9 P Cluel Commissioner of Ceniral Goods & Services Tix,
Bengaluru Zone, CR. Building, Queen’s Road. Shivaji Nagar,
Benguluny, Kurnatdka-36000)1.

40.Chief Commissioner of Central Goods & Serviees Tax, Bhopal
Zone., 48, Administrative Area, Arera Hills, Hoshangabad Road,
Bhopal M.P, 462 011.

41 Chief Commissioner ‘of Central Goods & Services Tux, C.R.
Building Ramswi Vihar, Bhubanoshwar 751007

42.Clref Commussioner o Cential  Goods &  Serviees  Tax,
Chandigarh Zone C.R. Building, Plor No.19A, Secctor 17C,

Chandigarh 160017,
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43.Pr. Chielf Commissioner of Central Goods & Services Tax,
Chennm Zone, 26/1, Mahatma Gandhi Road, Nungambakkam,
Chennui — 600034,
A44.Chief Commissioner of Central Goods & Services Tax, Coachin
Zone, C.R:Building, 1.8.Press Road, Frnakulam Cochin 682018,
45,Chiel Commissioner of Central Goods & Services Tax, Delhl Zong
C.R. Building, [.P. Estate; New Delh 110 109.

46.Chuel’ Commissioner of Central Goods &  Services  Tux,
Hyderubud Zone GST Bhuvan, LB Stadium Read, Basheer Bagh,
Hyderabad 00 004,

47.Chief Commissioner of Central Goods & Services Tax, Juipur
Zone, New Central Revenue Building, Statue Cicle, Cscheme
Jarpur-302 005,

48.Chiel Commissioner of Centratl Goods & Services Tax, Kolkata
Zone, 2nd Fleor, GST Bhavan, 180 Shanti Pally, R.B. Connector,
Kolkata = 700107,

49.Chief Commissioner of Central Goods & Services Tax, Lucknow
Zone, T-A, Ashok Marg, Lucknow — 226001,

50.Chiel Commissioner of Central Goods & Services Tax, Meeru
Zone Opp. CCS University, Mangal Pandey Nagar, Meorut
250004,

51.Chiel Commissioner of Central Goods & Services Tax, Mumbai
Zone GST Building .15 M.K. Road, Opp. Churchgate Station,
Mumbai 400020,

52.Chiel Commisstoner of Centrel Goods &  Services Taox.,
Telangkhedi Road, Civil Lines, Nagpur 440001 .

83, Cluel Commissioner ol Centritl Goods & Services Tax, Panchkulay
SCO 407408, Sccior 8 Panchkula.

54.Chief Commissioner of Centrsl Goods & Services Tax, Pune Zone
GST Bhawan lee House, 41A, Sasoon Road, Opp. Wadia College,
Punc 411001,
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35.Chiel Commissioner of Central Goods & Services Tax, (Ranchi
Zone) 17 Floor, C.IR. Building, (ANNEX) Veerchand Patel Path
Patna, 800001.

36.Chief Commisstoner of Central Goods & Scrvices Tax, Shillong
Zone North Eastern, 3" Floor, Crescens Building, M.G. Roud,
Shillong 793 001.

37.Chiel Commissioner of Centm! Goods & Services Tax. Vadodara
Zone 2™ Floor, Central Excise Building, Race Course Cirele,
Vadodara 390 007.

58.Chiel” Commissioner of Central Goods & Services Tax,
Vishukhaputnam Zone GST Bhavin, Port Ared) Vishakhapatnan:
530 035,

S9.NAA Website
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