o Taxquew®

BEFORE THE NATIONAL ANTI-PROFITEERING AUTHORITY
UNDER THE CENTRAL GOODS & SERVICES TAX ACT, 2017

1.0. No. 16/2022
Date of Institution 30.09.2020
Date of Order 31.08.2022

In the matter of:

1. Dr. Rahul Bamal, A-274, Bascment (Left Door), Safdarjung
Inclave. New Delhi-110029,

2. Dircetor General of Anti-Profiteering, Central Board of Indirect
Taxes & Customs, 2™ Floor, Bhai Vir Singh Sahitya Sadan,
I3hai Vir Singh Marg, Gole Market, New Delhi-110001.

Applicanis

Versus

M/s SVP Builders India Pvt 1td, 17 Kiran Fnclave. Near
Samrat Howel, Main G'I' Road. Ghariabad-201001.

Respondent

LT -

1. Sh. Amand Shah, Chairman & Technical Memboer
2. Sh. Pramod Kumar Singh, Technical Member.,
3. Sh. Hitesh Shah. Technical Member.,

Present:-

I Shri B, K. Bansal, Advocate for the Respondent,

9

None for the Applicant.
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ORDER

The present Report dated 30.09.2020 had been received by National
Anti-Profitcering Authority(NAA) from the Applicant No. 2 i.e. the
Director General of Anti-Profiteering (DGAP) afler detailed
investigation under Rule 129 (6) of the Central Goods & Service
Tax (CGST) Rules, 2017, The briefl facts of the case was that an
application was filed before the Standing Committee on Anti-
profitcering under Rule 128 of the CGST Rules, 2017, by the
Applicant no. 1, wherein it had been alleged that the Respondent
had not passed on the benefit of ITC to the Applicant No. | by way
ol commensurate reduction in the price of the Unit No. D-3-304
purchascd from the Respondent in the Respondent’s project
“Gulmohar Garden Phase-I1", situated at Raj Nagar Extension,
Ghaziabad, on introduction of GST w.e.f. 01.07.2017, in terms of
Section 171 of the CGST Act, 2017. The afloresaid application was
cxamined by the Standing Committee on Anti-Profiteering and
upon being satisfied the same had becn forwarded to the DGAP
under Rule 129 (1) of CGST Rules 2017 to conduct a detailed

investigation in the matter.

The said Application was investigated by the DGAP and requisite
documents were collected by them (DGAP) from the Respondent
and aflter scrutiny, on conclusion of investigation, the Report dated
30.09.2020 has been forwarded by the DGAP to NAA. It has been
inter-alia reported by the DGAP that the Respondent was not
eligible 1o avail I'TC of VAT paid on the inputs, as he was not
colleeting VAT [rom his customers and discharging his output tax
liability on deemed 10% wvalue addition on purchase value in cash
and there is no direet relation of turnover reported in VAT returns
with the amount collected from the flat buyers, therefore, the eredit
ol VAT paid on the purchase of inputs was not considered in the
calculation of I'TC ratio to Taxable Turnover ratio for the period
prior 1o June, 2017. The DGAP further reported that the I'TC as a
percentage of the Turnover that was available to the Respondent
during the pre-GS'T period (April, 2016 1o June, 2017) was 0.99%
whereas during the post-GS'1 period (July, 2017 to Mar, 2019), the
said percentage was 6.06% and therefore the Respondent appeared
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{0 have benefited from additional ITC 1o the tune of 5.07% [6.06%
(-) 0.99%] of the turnover, Therefore, the Respondent had benelited
by an additional amount of I'TC of Rs, 3,52,82.679/- which
included GST @12% on the base amount.

3. 'The above Report was considered by this Authority in his meeting held
on 05.10.2020 and it was decided Lo direet Respondent and Applicant 1o
submit the consolidated reply/written submission by 22.10.2020 and
submit specific request for hearing i required.  Accordingly the
Respondent was issued a Notice dated 07.10.2020 1o explain why the
above Report of the DGAP should not be accepted and his liability for
profiteering should not be determined under Section 171 of the CGST
Act, 2017 and directed the Respondent 1o submit his reply by 22.10.2020
10 the allcgations levelled in the above report il any.

+ The Respondent vide his letter dated 07.12.2020 had filed his

wrilten submissions, inter-alia stating:-

.  The Respondent claimed that the DGAP vide para 23 of his
Report, had stated that out of the total 859 units booked tll
31.03.2019 the DGAP had excluded 48 customers who had not
paid any consideration during the period April, 2016 to March.
2019 and 17 customers who paid the consideration in the pre-GST
period but had not paid any consideration during the post GS1
period admitting that if ITC in respect of these 65 (48+17) units
were considered to calculate profiteering in respect of 794 flats
where payments had been received after GST, the ITC as a
percentage of turnover might be crroncous. lowever, from the
actual calculations made by the DGAP, it is evident that he had not
exeluded the 17 units for which some consideration was paid in the
pre-GiST period bul no consideration was paid in the post GST
period, The amount of alleged profiteering thus needed 1o be
reworked out by the DGAP by rectifying the above lactual crror as
this error had led to an over calculation of Rs. 4,06,285/-.

II. Double jeopardy being caused to the respondent by the DGAFP on
account of non-consideration ol the submission ol the respondent
to exclude the amount of I'TC of Rs. 1.26.70.245/- o be reversed

to the government in terms of Notification no. 03/2019-CT (Rate)
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dated 29.03.2019 for arriving at ITC availment for the post GST
period.
. That the DGAP had erred in not including the value of 1'TC
 on account of Value Added Tax under the Pre GST regime
and restricting only to CENVAT amount under Service Tax,
mercly on the basis that the output VAT was paid on the
value ol total purchases plus 10%

5. 'The proccedings in the matter could not be completed by the
Authority duc 1o lack of required quorum of Members in the
Authority during the period 29.04.2021 ull 23.02.2022, and that
the minimum quorum was restored only w.e.f. 24.02.2022 and
hence the matter was taken up lor proceedings vide Order dated
24.02.2022 and hearing in the matter through Video Conlerencing
was scheduled to be held on 06.04.2022,

6. Vurther, the next hearing in the case was granted on 09.05.2022.
During the personal hearing the Respondent has re-iterated his

arguments bascd on his carlier written submissions.

7. Purther, the Respondent enclosed his submissions along with
certain - documents  that  included copies of  Assessment
Orders/Appellate Order for linancial years 2016-17 and 2017-18
issucd by the Uttar Pradesh VA'I" Department and a recalculation
sheet of profitecred amount {rom his submissions relating to the

issuc ol I'I'C of VAl in the Pre-GST period and other submissions.

8. The Authority has earefully considered the Report furnished by the
DGAP, the submissions made by the Respondent and the other

material placed on record.

9. 'The Respondent has claimed that he has reversed I'TC of Rs. 7.00.865/-
(reflected in GSTR-3B of May, 2019) and I'TC of Rs. 1,19,69.380/- had
been paid back to the Government through voluntary payment in cash
through Form DRC-03 in three instalments. Therefore, out of the total
ITC available during the post GST period, an amount of Rs.
1.26,70,245/- (7.00,865+1.19.69.380) was reversed in terms of
Notification No. 3/2019-CT(Rate) dated 29.03.2019 he has also
submitied the copy of challans for the same before this authority, Hence,
they have contended that, such amounts should be deducted from the ITC
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calculations in the GST regime. The Authority [linds that the
methodology adopled by the DGAP are based on a comparison of
the I'1°C taken by the Respondent between April, 2016 to June, 2017 and
from July, 2017 to March, 2019. This refers to the actual eredits taken in
these two periods and do not pertain to any I'TC lying in the credit of the
accounts of the Respondent as on 31.03.2016 or 30.06.2017. The
methodology as adopted by the DGAP and accepted by this Authority
aims to determine the benefit of ITC as a pereentage of turnover i.c.
amounts received from recipients of supply during the two periods under
consideration. Ience, the eredit. il any, available to the Respondent is
not apportionable as 1'1C reccived with respect to turnover for the period
from 1.07.2017 onwards alone. Such credit, if any, would stand reflected
in the accounts ol the Respondemt as credits camed in the pre GST
regime (and also prior to 1.04.2016) and lying unutilized and carried
forth in the GST regime after 1.07, 2017 as the impugned Project started
in the Pre GS1 regime and continued in the GS'T regime. The Authority
finds thal the reversals of I'TC, if any, made by the Respondent on
account of opting for the Scheme under Notification no. 3/2019
(C'1) (Rate) w.e.l. 1.04.2019 are not from I'IC uiken during the
period 1,07.2017 1o 31.3.2019 alone, but, from the common pool
of TTC lying in their books of accounts and attributable to both
periods i.e. period prior to 1.07.2017 (pre GST carried forward) as
well as [rom 1.07.2017. llence, the reversals ol Rs. 1.26.70.245/-
(7.00.86511.19.69.380) claimed w0 have been made by the
Respondent, il actually made, do not pertain to reversals of 1'1C
carned [rom 1.07.2017 onwards only, but, also include I'I'C carned
prior 10 1.07.2017 also. IHence, the Authority does not find any

meril in this submission of the Respondent.

10. The Respondent vide his various submissions before the Authority
has also contended that the DGAP has not incorporated the I'TC of
VAT in the pre-GS'T period lor the computation ol profiteering
which ought to have been done. Ile has further submitted belore
this Authority that the said 1TC of VAT for the period [rom April
2016 to June 2017 has been allowed to him by the concerned
statutory Authority, in support of which he has submitted VAT
Assessment Orders for the period from April, 2016 to June, 2017.
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12.

Consequently, this Authority without going into merit of other
issucs [inds that the Assessment Orders for the period [rom April
2016 to June 2017 issued by the VAT Authoritics in respeet of the
Respondent have never been placed before the DGAP during the
coursc of the investigation and hence the same have not been

incorporated in the computation of profiteered amount.

In view of the above, the Authority in terms of Rule 133 of the
CGST Rules, 2017 directs the DGAP Lo ascertain the authenticity
of the VAT Asscssment Orders submitted by the Respondent for
the period from April 2016 1o June 2017 and if verified from the
State GST Commissioner/Ultar Pradesh VAT Department, the
DGAP shall incorporate the amounts, as allowed by the concerned
statutory  Authority  on  assessment, in  the computation of
proliteered amount by including the same as I'TC in the pre GST
period and recalculate the prolitcered amount and submit his

Report o this Authority,

Further, the Hon’ble Supreme Court, vide its Order dated
23.03.2020. while taking swo moto cognizance of the situation
arising on account ol Covid-19 pandemic, has extended the period
of limitation prescribed under general law of limitation or any
other special laws (both Central and State) including those
presceribed under Rule 133 of the CGST Rules, 2017, as is clear

from the said Order which stales as lollows:-

"A period of limitation in all such proceedings. irrespeciive
of the limitation prescribed under the general law or Special
Laws whether condonable or not shall stand extended w.e [
I5th Mareh 2020 till further order/s to be passed by this

Court in present proceedings. "

FFurther, the Hon ble Supreme Court, vide its subsequent Order
dated 10,01.2022 has extended the period(s) of limitation till
28.02.2022 and the relevant portion ol the said Order is as

follows:-

"The Order dated 23.03.2020 is restored and in continuation
of the subsequent Orders dated 08.03.2021, 27.04.2021 and
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23.09.2021, it is directed that the period from 15.03.2020 till
28.02.2022 shall stand excluded for the purposes of
limitation as may be prescribed under any general of special

laws in respect of all judicial or quasi-judicial proceedings. "

Accordingly this Order having been passed today falls within
the limitation preseribed under Rule 133 of the CGST Rules,
2017.

13. A copy of this order be supplied to the Applicant No. 1 and the

Respondent. File of the case be consigned afier completion.

Encl: Annexure 1 & 11

Sd/-
(Amand Shah)
Technical Member &
Chairman
Sd/- Sd/-
(Pramod Kumar Singh) (I1litesh Shah)
Technical Member Technical Met

Certilied Copy

.

(Dinesh Mecna)
Secrctary, NAA

File No. 2201 I/NAA/208/SVP Builders/2020 Dated: 31.08.2022
Copy To:-

1.

M/s SVP Builders India Pvi. Lid., 17 Kiran linclave, Near
Samrat Hotel, Main G'T Road. Ghaxiabad — 201001,

2. Dr. Rahul Bamal, Bamal Ilospital, Near New Bus Stand,
Azadgarh, Rohtak, Haryana- 124001,

3. Director General Anti-Profiteering, Central Board of Indireet
Taxes & Customs, 2nd Floor, Bhai Vir Singh Sahitya Sadan,
Bhai Vir Singh Marg, Gole Market, New Delhi-110001.

4. Guard File.
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Works contract includes any ugreement for earvying out for cash deferred payment or other
vilugble consideration the building conswuction manufactere processing fubricution erection installation
fiiting out improvement repait or commissining of any movable or immovable properry

T T T TR 5 31 1 2007 F A i e Sae e
i S e S S B E By o T e R

107 o0 somsidezation of @ sgumenis that were put fork by the parics the court in rabega
development beld 14 under

(i} The defimtion of the term works contract in the Act is an inclisive defimtion

() 1t iy & wide definition which includes any agreement for carrying out building or cansiruction
activity for cash deferredor other valuahle consideration

(i) The definition of works contract does not make @ distinction based on who carries on the
constraction activity Even an owner of the praperty may be said to be carrying on # works contract if he
erters im0 an agrecment 1o construct for ¢ash defemred payment or other valusble consideration

fiv) The developers hud undertaken 1o bulld for the prospective purchaser

(v) Such comsuuction / development wis 1 o peyinent of a price in vanous installment st out in
the agrecmient,

(vi) The developers were not the owners The claimed len on the property They had right 10
leminate the agreement und dispose of the unit if & breach was commifted by the purchaser 4 clause like
this docs mot mean thot the ugreement ceawes 1o he works contrsct so Jong as there is no termination The
construction Is for and on hehalf of the purchser and it remains o works contract
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(1) for sustaiming the levy of tax on the goods deemed to have been sold in execution of 4 works

contrect three condiions must be fulfilled (One) thers must be o works contract (o) the goods should
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Syve been involved in the excoution of o works contract and (three ) the property in those goods musi be
sransferred 10 2 thind party cither 2s goods or in some other form

(i) The dominant nature test has mo application and the traditional decisions which huve held that
the substance of the contract must be seen have lost their significance where transactions are of the nufure
contemplated in article 366 (29-A)Even if the dominont iniention of the contmet is not to transfer the
property in goods and rather it is rendering of service or the ultimate iransaction is transfer of immovible
property then also it {5 open to the Stales to Tevy sales tax on the materials used in such contract if such
contract otherwise has elements of wosks contuct The enforceability test is also not determinative.

(fii} The expression tax on the sale or purchase of goods in Entry 54 in List 11 of Sevenh
Schedule when read with the definition clause 29 A of Article 366 includes 3 tix on the tansfer of
araperty in goods whether as goods or in the form other than goods involved in the execution of works
Contragl

(iv) Taxing the sale of goodds element in a works contract under Artivle 366 (28-A) [b) read with
F.m-.i-lLimHhmmmlzmmuhcmmdmmﬁﬂmiidhecﬂmeMd
goods and does rot parpon o i the transfer of immovable property The vilue of the goods which can
constitate the measure for the levy of tay has 10 be the value of the goods at the ime of incorparation of
the goods in works cven thotigg property pusses & between the developer and the flat purchaser afier
moopotation of goods
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The Value of the goods which can constitute the measure of the lovy of the tax has 1o be the value
of thee goods st the time of incocporation of gonds in the works even though property in goods passes later
Taxing the sale of goods element in a works contraet is permissible even after incorporution of goods
provided tax is directed to the value of goods at the time of incorporation und does not purport 10 the ta
the transfer of immovoble porperty.
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