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amaer/ ORDER

PER DR. MITHA LAL MEENA, A.M.

This is an appeal filed by the assessee against the order of learned CIT
(Appeals-2), Udaipur dated 22.07.2019 for the assessment year 2016-17. The

assessee has raised the following grounds of appeal :-

1. That on the facts and in the circumstances of the case, the Id. CIT (A)
~ erred in upholding the validity of order passed by the Id AO.

2. That on the facts and in the circumstances of the case, the Id. CIT (A)
erred in sustaining penalty of Rs. 87,300/- u/s 271AAB of the Act.

3. That on the facts and in the circumstances of the case, the Id. CIT (A)
erred in recording various observation in the appellate order are contrary
to the provisions of the Ia sagainst the law decided by the
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4 That on the facts and in the circumstances f the case, t j
erradd in not considering the explanation and judicial dec 15‘10:15- referrec b
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5. That the peli tmn: may kindly be permitted to raise any additional o
e:.'-'_r:-'ﬁa*_: ve grounds at or before the time of hearing.

6. The petitioner prays for justice & relief.

The assessee has also raised an addition ground vide an application received in this

office on 28 July, 2020 which reads as under :-

™ That the show cause notice issued u/s 274 r/w 271AAB(1) of the Act,
is quite vague and did not at all specify the specific clause of S.
271AAB of the Act under which the penalty was initiated i.e. whether it
is for clause (a) or clause (b) or clause (c) of section 271AAB(1)
because the conditions for imposing the penalty under each such
clauses are separate. The impugned penalty based on such a notice

being contrary to the provisions of law & facts kindly be quashed.”

2 The brief facts of the case are that the assessee is an Individual and derives

income from salary from Arihant Hospital and Research Sansthan, Bhilwara, pension

from Government of Rajasthan, income from medical practice, earning interest,

dividend income and also agricultural income. A search and seizure operation-under

section 132(1) of the L.T. Act, 1961 was carried out on 02.07.2015 at the various
premises of M/s. Kota Dal Mill Group (Shri Rajendra Agarwal), Kota. The case of the
assessee was also covered. The search action was carried ‘out on 02.07.2015 at the

. "Q\I.‘ )
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residence of the assessee situated at 18, Mahesh Colony, Dewa Sadan Road,
Bhilwara, Rajasthan. In response to notice issued on 07.10.2016 under section
142(1), the assessee furnished return of income oOnN “17.10.2016 declaring total
income of Rs. 66,62,000/- and net agriculture income of Rs. 2,20,400/-. The
additional income surrendered during search action of Rs. 8,73,000/- was included in
returned income. As the assessee had made an entry of undisclosed income in
Income and Expenditure account, penalty under section 271AAB of the Act was
initiated on such undisclosed income of Rs. 8,73,000/- by way of issue of notice u/s
274 read with section 271AAB of the Act and imposed pénalty @ 10% Rs. 87,300/-.

On appeal, the Id. CIT (A) confirmed the order of the AO thereby sustained the

penalty. Now the assessee is in appeal before us.

3. At the outset, the Id. Counsel for the assessee has challenged the order of the
Id. CIT (A) in sustaining the penalty levied under section 271AAB of the Act by not
considering the explanation furnished and the judiciai:. decisions referred by the
appellant. The Id. Counsel has drawn our attention to the show cause notice issued
by the AO for levy of penalty under section 271AAB (APB Pg.1), copy of the show

cause notice under section 274 read with section 271AAB dated 27.12.2017 is

7

reproduced below :-
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3.1. The Id. A/R has argued

assessee on 2™ July, 2015 an

‘paid tax thereon accordingly.

P

1'- l ‘mm at
Beputy Commissioner of Income Tax
Cerdral Circle, Kota

that a search was conducted in the case of the -

d conseqguently the assessee admitted undisclosed

~“ipcome-of Rs. 8 73,000/- on account of excess cash found during the search and

y. Hel further submitted that the assessee has explained
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the availability of cash and has substantiated the cash availability. However, he has
surrendered the income to the extent of aforesaid amount of Rs. 8,73,000/- in order
to settle the dispute to buy peace and accordingly paid tax along with interest suo

moto as evident from the return of income accepted by the AO except miscellaneous

disallowance of Rs. 23,320/-.

3.2. The Id. A/R has further argued that the AO while concluding the assessment,
has not rﬁentioned anything as to the precise charge on which he proposed to
impose the said penalty. The AO has not even stated the rate at which the penalty is
being imposed i.e. @ 10%, 20% or 30% t090% as specified in clause (a), (b) or (©)
of section 271AAB respectively. Thus the AO has not mentioned specific charge/limb
for which the penalty is being initiated and levied Uiereof. In support of its
contention, the Id. A/R placed reliance on the decision of the Coordinate Bench of
the Tribunal in the case of Shri Padam Chand Pungliya vs. ACIT (2019) 201 TTJ 307
(JP) wherein the ITAT while considering its own decision in the case of Ravi Mathur
vs. DCIT in ITA No. 969/3P/2017 and Chennai Benches of the Tribunal in the case of
DCIT vs. R. Elangovan in ITA No. 1199/CHNY/2017 dated 05.04.2018 has quashed

the penalty order passed under section 271AAB of the Act.

4. The Id. D/R supported the order of the Id. CIT (Appeals).

5 Heard the rival contentions, perused the material available oh- r'ecord'and the
case laws cited before us. Admittedly, the AO has not mentioned specific charge or

limb as specified in clause (a), (b) or (c) of section 271 AAB under which the penalty

e ——

proceeding was initiated in shaW cause notice issued under section 274 read with
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section 271AAB dated 27.12.2017. The provisions of sedon 271/4AB are reproducec

hereunder for ready reference: -

thing contained in

n M / - N S ’ .

271AAB. (1) The Assessing Officer may, notwithsading @i

any other  provisions of this Aci, direct that. in a case whkre searci: has beewn iniliated
. ] A 48 T r ; : 1

e Jst dav of July, 2012 = [bubefore the date en which ih

under section 132 on or afier
Taxation Lews (Second Amendmeni) Bill, 2016 receives thesssent of ihe Presideni=], the
assessee shall pay by way of penaliy, in addition to tax, if ‘anypavable by nim,—
(@) a sum computed at the raie of ten per cent of the undiclosed incorie of the specified
,-'Jrc\':' Ous year, i 7 such assessee—
(i) in the course of the search, in a statement wder sub-section (4) of section
132 admits the undisclosed income and spedfies the manmer in which such
income has been derived;
(ii) substantiates the manner in which the undischsed income was derived, and
(iii) on or before the specified date—
(4) pays the tax, together with intems, if any, in respect of the
undisclosed income; and
(B) furnishes the return of income fa the specified previous year
declaring such undisclosed income herein;
5 5 (b)—a-sum-computed al the rate of twenty per cent ofthe undisclosed income of the
specified previous year, if such assessee— e o -
(i) in the course of the search. in a statementwnder sub-section (4) of section
132, does not admit the undisclosed income;and
(i) on or before the specified date—
(4) declares such income in the retum of income furnished for the
specified previous year; and
(B) pays the tax, together with inteest, if any, in respect of the
undisclosed income:
5 : ; , i
(¢) a sum rcomputed at the rate of sixty per cent] d the undisclosed income of the
specified previous year, if it is not covered by the provisions of clauses (a) and (b).
21(14) The Assessing Officer may, notwithstanding amthing contained in any other
provisions of this Act, direct that, in a case where searchhas been initiated under section
132 on or afier the date on which the Taxation Laws Second Amendment) Bill, 2016
———————peceives the assent of the President, the assessee shall payby way of penalty, in addition 10
tax, if any, payable by him,— L == = B
(a) a sum computed at the rate of thirty per cent d the undisclosed income of the
specified previous year, if the assessee—
(i) in the course of the search, in a statemert under sub-section (4) of section
e 132. admits the undisclosed income and specifies the manner in which such
income has been derived;
(ii) substantiates the manner in which the undaclosed income was derived; and
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(iii) on or before the specified date—
(A) pays the tax, fogether with interest, if any, in respect of the
undisclosed income; and
(B) furnishes the return of income fo: the specified previous year
declaring such undisclosed income therein;

(b) a sum computed at the rate of sixty per cent of the undisclosed income of the specified
previous year, if it is not covered under the provisions of clause (a).]

(2) No penalty under the provisions of ’ﬁ[secu’on 2704 or] clause (c) of sub-section (1)
of section 271 shall be imposed upon the assessec in respect of the undisclosed income

; : ; 2 : S g

referred to in sub-section (1) Z[or sub-section (14)].

(3) The provisions of sections 274 and 275 shall, as far as may be, apply in relation 1o the
penalty referred to in this section.

Explanation.—For the purposes of this section,—

(a) "specified date" means the due date of furnishing ot return of income under sub-
section (1) of section 139 or the date on which the period specified in the notice
issued under section 1534 for furnishing of return of income expires, as the case meay
be;

(b) "specified previous year" means the previous year— *

(i) which has ended before the date of search, but the date of furnishing the
return of income under sub-section (1) of section 139 for such year has not
expired before the date of search and the assesse¢ has not furnished the
return of income for the previous yedr before-the dateof search; or

(ii) in which search was conducted;

(¢c) '"undisclosed income' means—

(i) any income of the specified previous year represented, either wholly or
partly, by any money. bullion, jewellery or other valuable article or thing or
any entry in the books of account or other documents or rransactions found
in the course of a search under section 132, which has—

(A) not been vecorded on or before the date of search in the books of
account or other documents maintained in the normal course
relating to such previous year, or

¢ . 4 . . s

(B) otherwise not been disclosed 1o  the X [Principal  Chief
Commissioner  or] ~ Chief  C ommissioner  or = [Principal
Commissioner or] Commissioner before the date of search; or

_ (ii)_any income of the specified previous year represented, either wholly or

account or other documents maintained in the normal course relating to the
specified previous year which is found fo be false and would not have been
found to be so had the search not been conducted ¥k

partly, by any eniry in respect of an expense recordedin—the—books—of ———
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1t is evident from the above that in section 771BAR of the Act the words used are
“Assessing Officer ........... may direct” and again " .....the assessee shall pay by way
of penalty......". Thus, the worc “May” directly indicate the discretion of the AQ. A
conjoint reading of section 271AAR ancd section 274 of the Act indicate that
imposition of penalty under section 271AAB of the Act is not mandatory but

discretionary. Hence, in our view, the penalty under section 271AAB be imposed on

merits of each case.

5.1. In case of Shri Padam Chand Pungliya vs. ACIT (stpra), the Coordinate Bench

has held at para 5 page 7 of its order as under :-

" It is pertinent to note that the diéc/asure of additional income in the
statement recorded under section 132(4) itself is not sufficient to levy
the penalty under section 271AAB of the Act until and unless the
income so disclosed by the assessee falls in the definition of
undisclosed income defined in the explanation to section 271AAB(1) of
the Act. Therefore, the question whether the income disclosed by the
assessee is undisclosed income in terms of the definition under section
271AAB of the Act has to be considered and decided in the penalty
proceedings. Since the assessee has offered the said income in the
__return of income filed under section 139(1) of the Act, therefore, the

question of taking any decision by the AO in the assessment

proceedings about the true nature of surreéader made by the assessee
does not arise and only when the AO has proposed to levy the penalty
then it is a pre-condition for invoking the provisions of section 271AAB
that the said income disclosed by the assessee in the statement under



iTA No. 1218/iP/2019
Shri Miaheveer Prasad Agarwal.

section 132(4) is an undisclosed income as per the definition provided
under section 271AAB. Therefore, the AO in the proceedings under
section 271AAB has to examine all the facts of the case as well as the
pasis of the surrender and then arrive to the conclusion that the
income disclosed by the assessee falls in the definition of undisclosed
jncome as stipulated in the explanation to the said section. Therefore,
we do not agree with the contention of the Id. D/R that the levy of
penalty under section 271AAB is mandatory simply because the AO has
to first issue a show cause notice to the assessee and then has to
make a decision for levy of penalty after considering the fact that all
the conditions provided under section 271AAB are satisfied.”
It is evident from the show cause notice issued under section 274 read with section
271AAB (APB Page 1) that the AO was not clear as to on what precise charge the
appellant was asked to show cause, whether the assessee shall pay by way of
penalty under clause (@), (b) or (c) of section 271AAB. The AD has just mentioned
“deliberately concealed the true income”. Thus the AO without mentioning specific
default of the assessee in terms of clause (a), (b) or (c) of section 271AAB of the
Act, the show cause notice issued in routine manner cannot be considered a valid

notice in the eyes of law and accordingly the levy of penalty against the assessee is

held to be void ab initio. Further, the assessee has substantiated the undisclosed

cash available, as to the extent of surrendered income of Rs. 8,73,000/-.

6. In view of the above, considering the pe-éuliar_ facts, the grievance' of the

assessee is accepted as genuine and as such the order of the Id. CIT (A) sustaining

the penalty is hereby quashed. /’f"_“?‘}%\
¥ A ,’/_ . e " .
J'_/ i L 548

2. 1In the result, appeal of the assessee is allowed. %A Ry
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Order pronouncec i1 the cpen court on 02/06/2022.
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