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This appeal filed by the assessee  is directed against 

order of the  learned Commissioner of Income Tax (Appeals)-1, 

Trichy,  dated 08.05.2019 and pertains to assessment year 

2013-14. 

 
2. The assessee has raised following grounds of appeal:- 

“1. On the facts and circumstances of the case the Learned 

Assistant Commissioner of Income Tax erred in re-opening the 

assessment completed u/s.143(3) and making additions to the 

assessed income. Assessment was completed u/s.143(3) on 

31.03.2016 by accepting the returned income and subsequently 

was re-opened by issuing a notice u/s. 148 on 23.03.2018, with 

out recording reasons for re-opening. On a protest for 

reopening of the assessment by the appellant on 4.10.2018, the 

reasons for re-opening was let known to the appellant on 

23.10.2018. 
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2. In the written submission before the Commissioner of Income 

Tax (Appeals), this fact was highlighted and prayed for 

quashing the assessment redone. Appellant relied on the 

following judicial pronouncements in support of its claim: CIT v 

Blue Star Ltd., (2018)162 DTR 302/ 301 CTR 38(Bom); 

Nandalal Tejmal Kothari v Inspecting ACIT (1998)230 ITR 943 

(SC). 

 

3. Surprisingly these submissions were not considered by the 

Commissioner of Income Tax (Appeals) in his order. 

 

4. The Learned Joint Commissioner of Income Tax had brushed 

aside the materials submitted by the Appellant in support of the 

halted project and produced the ledger copies of the Building 

WIP and the copies of the Balance sheet as on 31.03.2018 in 

support to establish that the cost incurred on halted project is 

shown still as WIP in its books. 

 

5. It has been upheld in various judicial pronouncements that, 

when there is only an expansion of existing business activities, 

the incidental expenditure for bringing the capital asset are all 

revenue in nature. The appellant relies on the following judicial 

pronouncements in support of its claim: 

India Cements Vs CIT (1966) 60 ITR 52 (SC); Prem Spinning & 

Weaving Mills Co. Ltd Vs CIT (1975) 98 ITR 20 (Al!); 

Veecumsees Vs CiT (1996)133 CTR (SC) 500; Jay Engineering 

Works Ltd Vs CIT (2007)212 CTR 0562. 

 

6. The appellant also relies on the decision in the case of CIT vs 

Priya Village Roadshows Ltd (2010) 228 CTR 0271, wherein it 

has been upheld that when the project is abandoned without 

creation of a new asset the expenditure related thereto is only 

that of a revenue expenditure.” 

 

 

3. Brief facts of the case are that the assessee company is 

engaged  in the business  of  engineering products  has filed its 

return of income for the assessment year 2013-14 on 
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18.09.2013 declaring total loss of Rs.2,27,51,993/-.  The 

assessment has been completed u/s.143(3)  of the Income Tax 

Act, 1961, on 31.03.2016   and accepted returned income. The 

case has been subsequently reopened for the reasons 

recorded, as per which  income chargeable to tax had been 

escaped assessment  on account of non-capitalization of 

interest paid on loans borrowed for  acquisition of asset  in light 

of proviso to section 36(1)(iii) of the Act, and also claiming 

deduction towards  exceptional items.  The assessment has 

been completed u/s.143(3)  r.w.s. 147 of the Income Tax Act, 

1961,  and determined total loss at Rs.29,90,216/-  by inter-

alia, making additions towards disallowance of interest 

expenses u/s.36(1)(iii) of the Act, and additions towards 

exceptional items.  The assessee carried the matter in appeal 

before the first appellate authority and  challenged additions 

made by the Assessing  Officer towards disallowance of 

interest u/s.36(1)(iii) of the Act, on the ground that where the 

assessee has incurred amount for construction of project by 

taking loans from banks  and further, if such project is 

abandoned, then interest, if any, paid on loans borrowed from 

banks  would be allowed as revenue expenditure, but cannot 
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be capitalized  in terms of provisions of section 36(1)(iii)  of the 

Act. The learned CIT(A), however, was not convinced with the 

explanation furnished by the assessee and according to the 

CIT(A), interest component of capitalized expenditure of 

project, even if abandoned would be capital expenses and 

hence, cannot be allowed as deduction. Aggrieved by the 

learned CIT(A) order, the assessee is in appeal before us. 

 

4. The learned AR for the assessee submitted that 

reopening of assessment is bad in law and liable to be 

quashed, because the Assessing  Officer has formed 

reasonable belief of escapement  of income  on the basis of 

financial statements filed by the assessee along with return of 

income without there being any fresh tangible materials. 

Therefore, in absence of any fresh tangible material, reopening 

of assessment on very same material amounts to change of 

opinion, which is not permissible under the law. The learned  

A.R for the assessee further submitted that as regards 

additions made towards disallowance of proportionate interest, 

it was explained to the Assessing  Officer that when borrowing 

cost needs to be capitalized  in terms of Accounting Standard-
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16, then asset should be qualified asset.  However, in  this 

case, the assessee has abandoned project due to various 

reasons and thus, interest paid on loans borrowed from banks 

needs to be allowed as deduction.  

 
5. The learned  D.R, on the other hand, supporting order of 

the learned CIT(A) submitted that although, the assessee has 

shown huge amount in work in progress account, but failed to 

capitalize interest component, even though, borrowed funds 

have been utilized for acquisition of capital asset. Therefore, 

the Assessing  Officer has rightly invoked provisions of section 

36(1)(iii) of the Act, and disallowed proportionate interest and 

hence, their orders should be upheld.  

 
6. We have heard both the parties, perused material 

available on record and gone through orders of the authorities 

below. The assessee has challenged  reopening of assessment  

on the ground that  there is no fresh tangible materials in the 

possession of the Assessing Officer, subsequent to  completion 

of 143(3) assessment proceedings to form reasonable basis of 

escapement of income  on the issue of disallowance  of interest 

expenses and capitalized through capital work in progress. 
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However, on the second issue of deduction towards exceptional 

expenses, the learned  A.R for the assessee has fairly 

conceded that there is escapement of income, but same would 

have been brought to tax  u/s.154 of the Income Tax Act, 1961. 

Therefore, for above reasons the learned AR   argued that 

reopening of assessment on very same materials amounts to 

change of opinion, which is not permissible under the law. 

 
7. We have gone through the reasons given by the 

Assessing  Officer  for reopening of assessment in light of 

arguments advanced by the learned counsel for the assessee  

and we ourselves  do not subscribe to the arguments of the 

learned counsel for the assessee for simple reason that once 

there is  element of escapement of income, then the Assessing 

Officer can very well look into  other issues which come to his 

knowledge  during the course of assessment proceedings.  In 

this case, the counsel for the assessee himself has conceded 

fact that there is escapement of income on the issue of 

deduction towards exceptional items. Therefore, once it is 

proved that there is escapement of income, then additions 

made by the Assessing Officer towards other issues being 
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disallowance of interest expenses also in accordance with law.  

Therefore, we are of the considered view that reopening of 

assessment  u/s.147 of the  Act,  is valid in the given facts & 

circumstances  of the case and thus, arguments of the 

assessee are rejected.  

 
8. As  regards, disallowance of interest expenses 

u/s.36(1)(iii)  of the Income Tax Act, 1961, it was argument of 

the assessee before the Assessing Officer that although, 

interest expenses and other expenditure has been capitalized  

to work in progress account, but subsequently, project has 

been abandoned due to various reasons and thus, the 

assessee did not capitalize interest on borrowed capital to 

work in progress. We  find that the assessee has substantiated 

its claim   with necessary evidences, including Board resolution 

and argued that project developed by the assessee is  

abandoned. Once project is abandoned, it seizes to become 

eligible asset to capitalize borrowing cost to the work in  

progress account, till such asset is put to use in business of the 

assessee. In this case, since, project of the assessee was 

abandoned, expenditure incurred  on said project, including 
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interest, if any, on borrowed capital would be in the nature of 

revenue expenditure, which needs to be allowed as deduction. 

This legal principle is supported by the decision in the case of 

CIT  Vs. Priya Village  Roadshows Ltd vs. (2010) 228 CTR 

271, wherein it has been held that when the project is 

abandoned without creation of new asset, expenditure related 

thereto is only that of revenue expenditure. It was further  

noted that the assessee has incurred amount towards creation 

of new asset for expansion  of existing project. It is well  settled 

principles of law by various judicial precedents that when there 

is  only expansion of existing business, incidental expenditure 

for bringing capital asset will be revenue  in nature and this 

principle is supported by the decision of the Hon'ble Supreme 

Court in the case of India Cements Ltd  Vs.CIT (1975)   60 ITR 

52 and also decision of the Hon’ble Allahabad High Court in 

the case of  Prem Spinning & Weaving Mills Co.Ltd. Vs. CIT  

(1975) 98 ITR  20.  Therefore, we are of the considered view 

that the Assessing Officer has erred in disallowing 

proportionate interest expenses  and added back to capital 

work in progress.  The learned CIT(A), without appreciating 

facts has simply sustained additions made by the Assessing 



9 

 

 ITA No. 1915/Chny/2019 

 

 

Officer. Hence, we reverse findings  of the learned CIT(A) and 

direct the Assessing Officer to delete additions made towards 

disallowance of proportionate interest expenses  u/s.36(1)(iii) 

of the I.T Act, 1961. 

9. In the result, appeal filed by the assessee is partly 

allowed. 

                    Order pronounced in the open court  on  2nd June, 2022 

 
 
                           Sd/-       Sd/- 

         (राहुल चौधर�)      (जी. मंजुनाथ) 
      (Rahul Chaudhary)                                   (G.Manjunatha) 

&या�यक सद(य /Judicial Member  लेखा सद(य / Accountant  Member        

चे&नई/Chennai, 

*दनांक/Dated  2nd June, 2022 

DS 
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