
HIGH COURT FOR THE STATE OF TELANGANA
AT HYDERABAD

(Special Original Jurisdiction)

MONDAY, THE FIFTEENTH DAY OF NOVEMBER
TWO THOUSAND AND TWENTY ONE

PRESENT

THE HON'BLE SRIJUSTICE UJJAL BHUYAN
AND

THE HON,BLE DT. JUSTICE CHILLAKUR SUMALATHA

Between:

M/s. B. Aleem Miah Works Contractor, H.no. 44l18-G-1 . Vishwa Apartment,
Prakash Nagar, Kurnool-s18004, Kurnool District, A.P. 

...pETtTtoNER
AND

1. The Commissioner of Central Tax,, Rangareddy GST Commissionerate, Ground
Floor, Posnett Bhavan, Tilak Road, Ramkote, Hyderabad-500001 .

2. The Union of lndia, rep. by its Secretary (Finance). Ministry of Finance, North
Block' New Delhi 1 10001 ' 

...REspoNDENrs

Petition under Article 226 ol the Constitution of lndia praying that in the

circumstances stated in the affidavit filed therewith, the High Court may be pleased

to issue an appropriate Writ, Order or Direction more particularly in the nature of

MANDAMUS holding that the impugned Show Cause Notice issued by the First

Respondent vide O.R. NO. 1 53/2021-Adjn{Commr}ST/DlN 2021 1 05YQ000884084,

datedl8-10-2021, proposing to impose Service Tax, lnterest u/S, 73(1), Penalty u/S.

77, Penalty u/S. 78 and Late Fee u/S. 70, for the Tax Period 2016-17 and 2017-18

(up to June, 2017), under the Service Tax Act (Chapter V of the Finance Act,1994),

proposing to tax receipts in the State of A.P. and exempted services, is barred by

limitation, without jurisdlction and also contrary to law and illegal and consequently

set aside the same.

lA NO: 1 OF 2021
Petition under Section 151 CPC praying that in the circumstances stated in

the affidavit filed in support of the petition, the High Court may be pleased to grant

stay of all further proceedings, pursuant to the impugned Show Cause Notice issued

by the First Respondent vide O.R. NO. 15312021-Adin{Commr}ST/DlN:

202110sYQOOO8B4O8A, dated '18-10-2021, for the Tax Period 2016-17 and 2017'18

(up to June, 2017), under the Service Tax Act (Chapter V of the Finance Act'1994)

Counsel for the Petitioner: SRI G. NARENDRA CHETTY

Counsel for Respondent No. 1: SRI B. NARASIMHA SARMA
SC FOR CUSTOMS & CENTRAL EXCISE

Counsel for Respondent No. 2: SRI N' RAJESHWAR RAO
ASSISTANT SOLICITOR GENERAL

The Court made the following: ORDER

WRIT PETITION NO: 28690 OF 2021



w P.\O.28690 F 2021

ORDER (Pcr thc Hon'ble Sri Justice tliial Bhur an )

Heard Mr. C Narendra Chetty, learned counsel fbr the petitiorrer. and

Mr. B.Narasirnha Sarrra. leanred counsel fbr the respondcrtts

2 By t)ling this petition under Article 226 ot tlte Constittrtion o1'

India, petitioner seeks quashing of show cause notice dated 18.10.202 I

issued by the Commissioner of Central Tax, Rangareddy GST

Commissionerate, calling upon the petitioner to show cause as to why

income declared in the Incorne Tax Return for the period 201(t'l'1 and for

the period 201'7-18 up to June,2017 should not be treated as incorxe

received frorn taxable services under the Finance Act, 1994 (brief)y'the

Act' h!'reafter). besrdes ler'1' of interest and irnposition of pelraltl

3. Petitioner is a works contractor, carrying out such corrtract works

wrth the Covernmental authorities. like construction of buildirrus. roads etc

According to the petitioner all such works are indivisible composite work

contracts and therelbre, do not attract service tax. That apart, Government

of India has issued notifications from time to tirne exempting such services

provided to the Governrnental authorities from payment of service tax

THE HON'BLE SRI JUSTICE UJJAL BHUYAN
AND

THE HON'BLE DR. JUSTICE CHILLAKUR SUI\'IALATHA



4. On the basis of info rmatiou received liorl the Incorne T

Departnrent, respondent has prrnta.facie taken a view that petitioner trad

rendered certain taxable services and declared the value olthe services in its

return of income under the Incolne Tax Act, 196 I , but as the service

provider had not paid any servrce tax, the same has resulted in non-payrnent

of service tax. It is in such circurnstances, that the irnpugned show cause

notrce has been issi,red.

that the show cause notice has been issued rmder sub-section (l) of

Section 73 of the Act According to hirn, the li,itation fbr issuing slrow

catrse notice is thirtl'da1,s, rvhicit period had adrnittedlv expired long back

Of course, undel the proviso, for the reasons rnentioned therein. the

lirnitation period for issuance of shor.v cause notice in a case .,vhere sen,ice

tax not levied; or paid, or short levied, or shoft paid, or en.oneously

refunded, stands extended to five years.

6. Accordingly to learned counsel for the petitioner, first and

foremost, the petitioner is not required to pay service tax for the service

provided to Governrnental authorities; secondly, the limitation period under

sub-section (l) of Section 73 of the Act, had expired long back. The

extended peliod of liniitation as per the proviso, cannot be rnade applicable

5. On a query by the court, learned counsel for the petitioner subrnits



in the case of the petitioner, because none of the conditions rnentioned in the

proviso, which enable the extension of the period of lirnitation, wotrld be

available against the petitioner, as there is no liaud, nor arly collusion, rtor

willtirl mis-stalement. nor suppression ol facts, nor contravention of anv of

the provisions of the Chapter V of the Act. That apart, learned counsel fbr

the petitioner submits that respondent is pre-determined to lev-v service tax

on the petitioner and, therefore, response to the show cause notice would be

a mere formality.

7. On the other hand Mr.B.Narasimha Sarma, learned counsel for the

respondents, subrnits that at this stage it cannot be said that the conditions

rnentioned in the proviso to sub-section (1) of Section 73 would not be

applicable in the case of the petitioner. That is a matter of enqurry, and

adjudicatron by the respondent No.l upon filing of response by the

petitioner. I{e subrnits that though the thirty days period u,ould expire

within two day's, this coufi lnay extend the same, and drrect the respondent

No.l to consider the contentions raised by the petitioner. He refers to

paragraph No.5 of the impugned show cause notice and subrnits that despite

letters and summons issued to the petitioner, there is no response frorn tite

petltloner

8 ln repll' to the contentions of Mr.B.Narasirnha Sarrrra. learnr:<l

counsel tbr the petitioner submits that in identical cases, Kolkata Iligh CoLut



in the decision reported tn SOUL4V GANGULY v. LTNION OF

had interfered with the show cause notice. Division Bench of Madras High

Corrrt in ,\|4.\DHI,V CO,NSTRUCTIONS v. GOVER\'L|E.\T OF

INDIA2,had also granted interirn relief to sitnrlarll,placed service provider.

That apart, Custorns, Excise and Service Tax Appellate Tribunal,

(CES'lAT), Allahabad in the decision reported in PAPPLi CRANE

SMN'(CE vs. COMMISSIONERATE OF CEN'TRAL EXCISE AND

SERVICE TAX , LLICKNO\44,has taken a view, whrch is being advanced

by the petitioner.

9. After hearing learned counsel for the parties, and on due

consideration, we are of the view that it would not be necessary for us to

dilate on the decisions of the Kolkata High court and Madras High Court, as

well as that of CESTAT. Allahabad in detail. Each case stands on its own

rnent

10. Insofar Kolkata case (l supra) is concerned, we find that after the

show cause notice, Order-in-Origrnal was passed by the authority, whrch

was impugned in the writ proceeding. That apart, additional challenge rnade

was to the instructions issued by the Central Board of Excise and Customs.

(10la))91 VST +0 (Cal)
t w A.No 756 oF 20ili AND CMP.NO 7l7t OF 2018 DATED 2+ 0J 2018 (High Coun of Madras)
I Scn icc Tlr Appcrrl No 10701 oll0l8(DB) .Cnstonrs.ErciscandScnrccTarAppclrltcTriburxl
Alluhairacl. llcgionrrl Bcnclr Corrn \o I
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il. As regards the case in the Madras High Cotrrr (2 strpra) is

concerned. we flncl tliat learned single Judge of the said Court had declined

to grant interinr reliel to the petitioner, fbr which writ appeal was pret-erred

In that proceeding, challenge was rnade to notillcation dated 0l 03.20t5

issued by the Covernment of India, Ministry of Finance, Nerv Delhi' In thc

facts and ciraumstances of that case, Division Bench of the Madras High

Court held tl.rat no service tax should be levied or recovered fiom the

appellant (petitioner).

12. ln the instant case, the two aspects i.e., whether the petitioner had

provided services to only Covernmental attthorities. and not others. and even

if provided to Governtrental authorities, whether the contracts were

indivisible, or composite. and secondly whether the extended period ol

limitation as per the proviso to sub-section ( l) of Section 73 of the Act,

would be applicable or not, would depend upon the factual examination and

ad.yudication by the adjudicating authority. We are of the vierv that to pre-

empt the adjudicating authority from carrying out the said exercise at the

threshold would not be justified.

13. From a reading ofthe show cause notice dated 18.10.2021, no

delinite view can be taken at this stage, that the said notice is beyond the

' 
period of lirnitation in terms of the proviso to sub-section ( l) of Section 73

'fhese are matters tbr exantination and adiudication by the prirnary arrtliolitl



In the circumstances we are of the view that it would be in the rnterest

justice if the petitioner is relegated to the forum of adjudication before the

respondent No. l. Ordered accordingly

dated 18.I0.202 l. rve direct that petitioner rnay file his reply to the aforesaid

notice within a period of thir-ty days liorn today

lf the petitioner liles his reply to the sltow catlse notice within the

period as mentioned above, the same lnay be considered by respondent No. I

il accordance with law

t6 A personal hearing shall also be afforded to the authorised

representative of the Petitioner

18. With the above clilection rvrit petition is disposed of

t9 hrterlocutory applications pending, if any, shall stand closed No

l
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14. To enable the petitioner to file his reply to the show cause notice

17. AII contentions are kePt oPen

order as to costs.



HIGH COURT'' ,

DATED: ,,1511112021
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ORDER

WP.No.28690 of 2021

DISPOSING OF THE WRIT PETITION
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