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was conslstent with the case of the Revenue in WT Act proceechngs muwst follow that the
]unsdicuonal ob] ection of the Appellant to invocation of BMA is bound to be granted, and
the order of the Commissioner (Appc,als) is liable to be set as1cle, and it is respectfully
played, accotdmgly

132, A gist éf Revenue Sﬁbmj_ssions, and Appellant’s :r_ebut_tal, is set forth in tabular format
. below: | : | | |

."Appellant unable to | a) The Instmment of Trust dated 7 Septembe.t 1989

establish the: existence of | . - was duly ﬂlcd in the course of the I'T proceedings;

Trust énd-any connection |- uuder certification dated 7 Match 2016 from Mz,
of AT-351 Trust to| - Michael Colins (Vol1, pg. 54), ditector of Albany
Banyan Trust | Trustee Co’mpaﬁ_y_ Limited, the otiginal C,orpbrate- |
- - trustee .apﬁ)ommd by the _Settlcl:r, read along with |

'cet.tiﬁcatcs‘dated 15 Ma-rch 2016 (Vol.1, pg. 55 -39}

‘and 24 March 2016 (Vol 1, pg. 72-74) of Conflance
- Ltd, trustees of Banyan Trust The Instrument of

: Trust was duly executed in accordance with the
- governing laws of Guernsey_ inter afia by Mt
Michae.l Collins, whose a'ssocial-ion with the Trust
dates back thirty plus years. Mr, Mlchael Callins
- pa:ttmpated in‘a June 2017 vahdaﬂon of the source
of trust wealth reconfirming that in 1989 the |
: sharéhélding intei:ests of Kinede Hol;:lings Lieited-
were setded upon tust side Insttument of Trust
-dated 7 Scptembet 1989 '

b) ‘The Revé_nue, in l_:he couise of IT Act proceedings,' '
asserted that the right,‘ power and authosity vested
up;an the Appellant, under the Instrument of Trust,

for the appointment and removal of trustees,
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estabhshed that the Appellant was in control of the
Trust, and further was the sole beneficiary and
beneﬁcia]lg;-owﬁed its éssets/_ incérne, which was
. thus taxable m tﬁe ilﬁhds of the App‘ellant. Revenue
has, in parﬁcu_la.t, re]iéc_l upon clause -_8 of the Second
Sche&ule to the IIlStt’llfl'.lC.Ilt of Trust, to asseﬁ that
the powet of appomiznent ‘of new trustees and
removal of trustees confeﬂed ultimate conttol to

the Appellant.

¢) Having relied ufmn the Instrument of '-I‘rust. aﬁd in
‘ pamcular upon the power for the appomtment and
removal of trustees contamed therem, it is not
available to the Revenue to now claim in BMA
_ ptoceedmgs that the Instrument of Trust does not
‘exlst The Revenue is blowing hot and cold at the
same time, which is against the docttine of faif plﬂy
and inconsistent with settled pnn(:lples of |

approbate and repiobate.

i &). Insofar as concemns the con_mect}on of M .
(Gﬁemse’y.&ust, settled 1989) with Banyan Trust |
: (Guetnsey) the undetlym.g assets are 1dent1ca] ie.,
‘the corporate ‘structuze  of Kinetic Holdmgs_ .
Limited - holds the shm:ehold.mg of Avit| .
L Investments Lumted and through anetlc‘
'Hold.mgs Limited" a swcs of wider corpotate- '
investment velfncles came to_be established by the
“trustees from umc 'Itﬁ time, in otder to invest the

trust wealth, in accordance with the laws and |

 regulations of Guernsey. |
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e) Ftoma plain reading of (A) the Instrument of Trust |

in telation to the .sha.t'eholding.intetc_sts held in
Kinetic Holdjngs Limited, of Jersey -(incérpoiated
1985), tecorded in the First Schedule Part T; (B) the
Summarf of ‘Share’ Capile & Shaes of Kinéti-c
Holdings - Limited teccnding that “the Scttlor
resident of Singapore, held Interests in K.metic
Holdings Limited; (C) the non-resident Indian
status of the Settlor, at the matenal time, in relation

' to whom the Estate pmccedn_lgs in telation to the
Setﬂof and his late \x_rife in Si,ngnpo_re. were relied |. .
upon by the Rew-crenuc, at the ITSC, Which'lthﬁ,s te-

' -va]idates the Scfttiofs status as -non'rr:sident Indian
(TSC order, PB Vol 1, Pg. 379); and, (D) the letter
dated 28 August 2017, issued by the PCIT dated 28 -
August 2017 to the ITSC, coﬁclusivcly estabﬁshiﬁg
the position ad.tmtted by Revenue, ic. that the |.
equity Iinterests in Kinetic Holdmgs Lmutcd_
be]onged to (Late) Pratap Malpani; it follows that

- the (Late) Pratap Malpani  appointed Albany
Ttrustee Coﬁ:pany" ‘Li:".nitf:d a_,s,tljc' U:l;stee of the.
offshote Zrpus” settled ﬁpon ‘ttust by him. There |
has been no new fmdmg bf the Revenue since, and |

‘as such and otherwise, a materially mconsmtent

. posmon cannot be aclopted for purposes of BMA.

| H Albany Tl'uét& Company Lid., aéu’r_xg -u.nder the
powers available under clause 8(3) and _8(4) of the |-

" Instrument of Trust (ét Voll, pg. 4 & 5),. ivct"c

enitled to appoint new ttustees and to migrate the |

. B P.age5.0 of 66



www.taxguru.in

111 Mr. Yashovardhan Birla

BEFORE TI—IE INCOME TAX APPELLATE TRIBUNAL
‘ <“BMA’ BENCH MUMBAI

asmset-s of the-.'..t.;rust over to the new Uustcc§ Ic “td

' Nebola Trust (Liechtensteiny in 1998 with Cred.lt
Suisse Limited as trustee; in 2010 Nebola s trustees
migrated the Trust assets to Bird_International

: Foundation (Panama) with HSBC Guyerze]ler
Limited .as trustee; and in 201 1, the trust ass-ets are
migrated to The Banjfan Trust, wlth Confiance
Lumted (Guernsey) as ttustée._ -I\fﬁgt;;dbﬁs I(_)f trusts
ate, in fact, legally recognized as 2 matter of Indian |
law, specifically under section 75 of Indian Tméts
Ao, 1982, ' ;

| g .COIlﬁi.lfll(.;e Limited issued a;_source of trust wealth ‘
;erdﬁcalibﬁ in June 2017, in cohsultaﬁon and
: _coo'rdinatioﬁ with ﬁmnér ttustees; lawyers of _thé
. trustees and lawye.ts of the non-resident
| beneficiaties. of the Trust, which | provides
_comprehenswe details  of creation | and/ot
migration of trusts, and also the soutce of wealth
and investments from fime- to time, which was
 taken into consideration by the PCIT, who in tumn |
" accepted inletter dated 28 Aigust 2017 (Vol1, @
pg- 31 1) that the assets of Kinetic Ht;ldings Limited
asid Avit Investments Limited bélonged to Late Mr.
.Pmtap Malpam Each of the trustees, some
‘ tt'ustecshlp arms of leading mtemauonal banks, and
- also Cot_lﬁance Limited, have at all material times
I lawfully carried on, ét the . mateﬁal timc,. thé :
* Lusiness of trusteeship, with full accountabﬂlty to

the ]unschcttonal authonnes in the country of

incotpotation. Th_e Indian Revenue, th_rough_ Tax
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| I.ﬁ.fo:.:tlz_]atio.n Exc.leaege Ageeements, is _bouﬁd : ©
have secured material information conccmjng the
.existence of the Trust. In the course of T Act
ploceedmgs it transpired that vatious documents

_ Including the trust instrument pertaining to Bu:d_
International Feundation), were. available with

Revenue, through FI&TR. .

h) No material has been brought on record by the
Revenue to discredit apostilled end/’or notanzed
certifications issued by trustees from timme to time.
Revenue has had mformanon eoncemmg the assets
of the Trust since 2014 and has thus had seven
years to pursue all reasonable endeavouts to obtam‘

_ any Infonnamn that would pomt to. any
contribution by the Appeﬂant to tl:e Trust whlch
is Lelevant for purposes of BMA

) In the Wealtl_;l_ Tax Act proceedings the Revenue
coﬁceded that the App'ellant has not ﬁmde any
conmbutlon to the 'I‘rust which in effect conceded

* the existence of the Trust

) The contention of Revenne that' no. authenticated
- document to pmve cessation of the Appe]]ant as 2
beneﬁc.lary of the- Trust 15 also i mconmstent with the

assertion _that no valid trust is in existence.

k) This Hon'ble Tribunal, in wealth tax proceedmgs

.of the Appellant, thus returned a final ﬁndlng of |
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. factwdf or(.:l.er (.ia.t_e.;i. 24 Dcccr'r._ll.)cf.Z.O.Z.O,. Jn. r.ela:tibn.

to conclusive existence of AT 351.

Iy l-foi#evet, in the BMA proceedings Revenue has
conﬁpletel_y put fortha d_if_fergnt case by challenging
the vefy existence of the Instrument .o_f “Trust,

._ ovedooking inter alia that the order of this Hon’ble
Tn:ib_uﬁal, also consﬁtutcd relevant evidence bou.nd'_
to .l:.)e taken into consideration by the |

Conﬁ:i_ssioﬁe.r (Appéals).' :

‘mj} Thus, the _cﬁntention of the Reveﬁue_ that the,
- Appellant has failed to prove existence of the |
- Trusts and / or its nugtallon is untenable both
| factually and legally

No authenticated | a) Indcpr:ndent . o_f stlatutbl:ily contemp]a’ced
' docﬁmc‘nt to o prove declatations, madem Schedule FA by the Appe]lant
cessation as 2 bénéﬁciary ~in teturns of i mcome filed under 5.139(1) of the _
- - Iricome-tax Act, 1961, wlnch catry an undcrly'mg
statement of truth, the Appellant has also produced |
. a‘source of wealth’ certification issued in June 2017
(PB Vol.5, page 2303-2307), whetein the erustees
" record the cessation of the Appe]lant as beneficiary. [ -
."I"he cérdﬁéati_on has bet_?n .pll:_oduce_d- to the [
' liévenue since the last four I).rea'rs and has not been |
contested by. the Revenue in_.the IT proceedings. |
The pos;itjc»il tlﬁt the Appe]l_én_t has cea:écd o be a
_ -ben.q:ﬁcia.lty was also put forth in the W"T Act
prc;ceedings befofe- this Hon'’ble Tribunal and was |
uncontoverted by the Revenue. The order Idatéd
24 Décémﬁct 2020 records the submission of the
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- Appeﬂant as to cessation of the Appc]lant s status.

as br:neﬁclary of the Trust, at patagraph 18(3) at
Page 1976-1977. As such the position that was not-
contested by Revenue in the IT and/or WT

' proceedings cannot now be contested inn the BMA
proceedmgs on - the principle” of approbate and_ :

reprobate

b) Thesource of wca.lth statement dated 27 June 2017,
du.[y. issued by emstmg Trustees' of the Banyan |
Trust i.le., Confiance Limited '(ncm-r sﬁc_ceeded by
Praxis Trustees Limited) has certified that ., the
| existing class of benfeﬂc;ia_xics_ was wholly replaced
_ on 14 July 2014 by 2 new class of b'er-leﬁciarieS, |
which does noe Jnclude the Appe]]ant or anj.r other
Indian rcmdents '

¢) In order to cﬁunter the beI_at;;d Ia]legation of the |
' Revénug- that the Appellant hals_ not produced
- authentic material m relation to cessation as
beneficiary, a clatificatory validation of thf: June
2017 source of trust wealth ceruﬁcanon has been
obtained alsa from Praxis. Trustees Limited on 4
August 2021, and duly filed under cover of
_apphcatlon dated 5 August 2021 in order 0
- establish the current position in the matter, ie:that |
t.he. Appellant is not a Ilaeﬂ:ﬂcia.xy of the Trust,
having so ceasea in ]uly 2014, -

d) The Revenue’s contention, thetefore, that no

dacument has been provided to piove cessation by
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. Appel]ant’s rebuttal

. the Appe]]ant, is ﬁctltmus, and overlooks pos1tlons
hitherto adopted by the Revenue, and material on
record in the BMA proceedings. '

3. Appellant has ‘withdrawn | 2) The Appellant- bas signed a consent waiver lotter
consentwaiver - | dated 11 July 2013 bue was alleged to have

E | vithdmwn the consent waiver based on a draft
lettet found in ¢he computer ‘of the Appellant |
during search ﬁoceedingsl. |

‘b) in the absenc’:e. ofa signed .letter the draft lettér did
not constitute vakd or relevant evldence the law
accords 1t treatrnent as a ‘dumb docume.nt—
Judgment citations; in support, have beeﬂ ﬁled by '
the Appel]ant

' c) In any event, the S\mss Federal Tax Admuusttatlon
 inits letter dated 30 June 2015 ccrtlﬁcd that the
. Appellant had rendered full ccopeljaﬁon and
authorized full cooperation, which is piainly
inconsistent with any purported withdrawal of

COns Eﬂt watvet. .

d) the Comthissioner (Appéals) placed heavy reliance
. on the judgment of this Hon'ble Tribunal in the |
case of Renn Tharani v. DCIT . [2020] 1 17
taxmann.com 804 (Mumbai Trib.) to allege that
" on similat facts, addition in fcspéct of foreign bark
accouﬁt held in the Inam.c of 'ihafani Fémj}y Trust,
of which Ms. Renu Iharam was a beﬁeﬁci'aty, was'| -
'upheld by Ithis Hon'ble “Tribunal. ‘The case is

"distinguishable, since in that case, the assessee
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Appellant’s rebutml

: declmed.to sign the consent waiver Tetter to enablc
~ the Revenue to obtain all necessary details from the
 foreign bank; and accordingly, an advetsc inference

was  drawn by this .- Ho'ble Tribunal,. and
: _coﬂséquently the additions were upheld. In the
i)xesent case, not-'on.ly has the- Appz-allan‘é duly co-
opetated withall relevant authonties, but rather this
 fact is also affitrned by the relevant competent
authority, ie, the Swiss Federal Tax
‘Administration. Thus, the case of Renu Tharani
: (sﬁpra) is not applicable: | '

4. -1 Appeilant enjo_ﬁng assets | a)- The Appeﬂant rﬂtexates the insigned Tetter of
o of Trust * | o 'Sorwood which in any event has not been shown -
| to have been acted upon, and in any event a letter
that ddes nof beat the signatu.te of the Appc]lanf, is
both J.rrelcvant, and in any cvent ]mble to tteatment

as ‘dumb documents with 10 sanctity in the éyes |

) ) oflaw. | . _
5. | Confiance letters dated 20 [ a) During the IT Act 'proécc_dihgs, the Appellant
and 24 April 2012 |- relied upon the ‘source of trust wealth’ s'tatemen.t, .-

_is_,suéd in June 2017 by the trustees Confiance
Limited (now succeeded by Praxis Trustees
I_J.tmted) which had carried out a detailed analysis
: of the  creation- of the Inevocable offshore'
d13creﬁona1y trust by the non-resident settlor / :
contributor of AT-351 Truse, migration of trusts '
and assets ﬁ.om time to time, and a.lso ceru.ﬁed that
- the existing c]ass of beneﬁcmnes was who]ly
‘replaced on 14 July 2014 by a new class of |
beneficiaries wh1_ch_ did not include the AppeHant

ot any other Indian residents. It is not open to
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b)

R;ﬁvenue tﬁ cherrypickdocumcnts iésu.e.d by thé

trustees, disregarding that the assets of . Kinetic

-Holdmgs Limited and Awvit Investrnents Llrruted-
are admitted by the PCIT to have been held at the

material time by Late Mr. Pratap Malpani.

In any event, since the Revenue has unéquiiroca]ly '
ad:-nitted; in the WT Act procecdings 'that_ the
Appc]laﬁt is not a contributor to the Trust, it is not
available to the Revenue to adopt an inconsistent
posit:mn for i)_utposcs of the -BMA.[};J.:ooeedings.

There is an attempt by Revenue to distort facts,

Which-is uﬁjust and ;on&ary to the doctrme of fair |

play in -adjudiéation. :

| Confiance

issued

. Limited s
Appellant’s service
provider and thus letters

by

| upon. as these are self- |

sefving dociments -

Confiance
Limited cannot be relied

b)

Revenue secks to contest the source of trust wealth
cemﬁcauon issued by Conﬁance in June 2017 |.
th.tough purporting to rely upon the LinkedIn
profile o_-f_ Contfiance Limited to aﬁege that while the

Apt)el]aﬁt is the  setlor / contrbutor since _

" Confiance Limited is a Pritlrate service provider of

Appe]]ant, it must only be issuing self-serving

lettets / certificates / documents, which are not

_contrary to the ihterests of this service recipient.

Reveﬁue overlooks that the soutcé'crf ttust'wealth

ccxuﬁcauon issued by Conﬁance mn _]une 2017 was ‘

K rehed upon in the IT Act procaed_mgs and the _

Revenue had factored in its contents to concede in
the PCIT letter dated 28 August 2017 that the |
Shatehold.ihg ir_ltcreétsl of Kinetic Holdings Limited
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| and Awt Invcstments [nmted belonged to Late ML
-Pmtap Malpani. '

¢) Revenue has had adequate opportunity of over four
- years to ferify the validity and accufacj' of the
source of tnis.t wéalth -cerﬁﬁéaﬁon issued by‘
Confiance m june 2017, including through the
: Guemsey Tax Office, and whete such enquiries for
.‘ tax mfonnatlon have not yielded anything that can
- _assmt the incorisistent - case advanced by' th_c
Revenue actoss IT Act, WIT Act and BMA
ptoléeedings,-i:l-ne case of the Réve_nue must fail.

: ci) Apostilled and notanzed documents Ie,xecuted
' _solemnly by trusteeslup service prowders who carry -
on lawful busmess with full accountab}hty to the

. relevant statutory authormes cannot be lighdy

questioned th:ough resott to fnvolous surmise and

_ _ . con]ecturc N _ )
T Statements by Mr. G L |a) The reliance placed by the Revenue on statements
{Lath . - | made by Mr. G L Lath 1t1 the course of search

proceedings. is 1mpcmns51b1e m c:l_r.cumstances
whete Mr. Lath after rccordmg his statement on-
‘oath, had éubsequeﬁtljr retracted from  his
statement. The statement of Mt. G L Lath has’ no :
' :wdenuary value, and Revenue: is bound by :
Instr:uctlon No. F. NO 286/2/2003 IT (INV.ID),
| dated 10 March 2003 issued by CBDT and CBDT |
Letter No. FNO.286/98/ 2013-IT - ANV, |
* dated 18 Dccembe.t 2014 wherein it is made clear |

-'time and again. that admissions retracted o
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¢’ Submission -

._subsequently do not setve any useful purpose._.

- Reliance LS'a].SO placed on the ruling of D.S.
Agencies & Assocnates v. ACIT [(2017) 82
. taxmann.com 252 (Nlum Trib.} — Para 24]
'_wherem_xt was held that additions made on the’

! ‘basis.of seteacted statements ate without any basis
and deserved (o be deleted absent corroborative |

matetial on tecord. -

-'.b): In any .event,\ Mt Lath has made statements |

; mcons1stent with documentary tmtenal available |
on record w1th the Revenue as to bencﬁcml N

- ownership of __Kmei;tc Holdings Limited and/ or._
Avit Tnvestments Limited of Shri i)mmp. Malpani,
which has also been conceded by PCIT letter dated
28 August 2017 (Vol1, Page 311).

) Inthe course of CIOSS-ff.Xillm.i‘l'laﬁOﬂ of Mr. Lath the
| Appellant established that the Appellant was not I;].

. contxibutor.of any as,sef in. aﬂy form, from India or
any foreign asset, the Appellaﬁt was. not a
“contrdbutot fo the corpus of Banyan Trust ot any

) othet entities  therein, and further that the

' Appe]lant has not received any dlstj:lbutlon as 2

- beneﬁcmry in lns mdmdual capacmy in India or |-

~ -abtoad (refer questfon 0.2 of ctoss exarmmtlon,

PB Vol @ Page 10.60- 61)

| d) The investigating ofﬁcer‘ elected not to te-examine

Mr. Lath after the c_:o-ss-e_lxm_:n.i.tiation' condﬁctt_ed

behalf the App.ellant, despité opportunity available.
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T law under sections 137 and 138 of Evidence Act,
1872, and in the circumstances, the statements
made i drbss«axaﬁlinatiqn-b.y Mt. Lath that the
‘Appé]lant is not a contributory or settlor and that
there is no disuiibuﬁqn are HaBIe to be treated as

+ standing estﬁblished.—

) H:ivi_rig faiied to énsurc that the-state.ments of GL
Lath fulfil the mlmmum ctiterion presctibed in law

\ -for-adiﬁjssibiﬁty'ﬁlto evidence, it was not available
to-the Cotmmasloner (Appcals) to tely upon such
oontentlons, all culled out of an 1rnpugncd ITSC

ordet to the detnment of the Appe]lant

8 Statemcnts of M. Nita | 2) The Appel.lant has not been offered opportumty to
Shvdasam ' : f:ross-examme Ms. Nita Shivda_sam, and as such

her alleged statement is iﬁoapg_ble-of reliance.

b) The Revenue clmms that the Ap;;e]lﬁnt instructed

M. N1ta to delete email messages chm her Gmail

account purportedly co-ntaining specific details

" about the bank account statements, mvestmr:nt .

details. No purpose cin have been served in issuing

*suchi 1ﬁstmct10n5 since Tax Information Exchange :
Aga:eements can easﬂy procure such mformat:on
-and-since these bank statements. pcrtalned to bank

" accourits of the Tmst, thete was-no pugpose to be.

_ achieved th:ough mstructmg Ms. Nlta on liries |

- al]cged by the Revenue. '

<) The Appellant at mo point instructed Ms. Niia
Shivdasani to convey to Mr. Andrew Hatt to delete
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evenue Submission |

his .-t.l.aﬁaels.ns: .b.eﬁeﬁciz.ary of Mokopane. Ltd.. By
virtue of Mokopane Lirmited be:mg a trust vehicle,

Form A declaraﬁon had no bearmg in law as’
c}rp]a_.tnedm detail in the foregomg. '

d) Having falled to fulfl -the minimum critérion
* prescribed in law for admissibility into evidence of
such purporte& sﬁmmm, 1t was not avaﬂable to

the Commissioner (Appeals) to rely -upon such

- purposted stater'peﬁt and condusioﬁs, all culled out

" of an impugned ITSC order, to the detiment of | |
| the Appe]lant : |

| Statements olf _sons of | a2} The reliance p]acccl on staterments of sons of
Pratap Malpani - | Pratap Malpam _recorded during  search
' . - proce_ed:hg# under IT Act, w_herei:i the -s_ons'of
' Pratap Malpani a]]egédly confirmed that, they d.ld '
ot execute any renunciati_o-nls of their rightls under
the T'rust have not been produced to the App;a]laht-

in ordet to énaﬁlq the Appellant to cross—cxamir_llg
the sops who ate claimed . to_\'hav;: issued

' _statemcnté.'Copies of such statements wete bound | -

" to havé been fuitnished to the Appellant. Instead,
the Revenue claims that since one of the 50ns Was

- resident in the .house of -the Appellant, therefore; _
~ the Appellant was bound to be aware- of such
statements, The law Prescnbcs that a statement | _
that is bemg rehed upon by the Rcvenue must be ‘. '
produced to the patty against whom such z

- statement is - intended - to be used, and an
'opportmﬁty folr cross-examination is liable to be.

affot_&éd. Having failed to .ful_ﬁl the tninimum
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Appellant’s rebiit

cntenon prescnbed in law for ad1m331bﬂ.1ty mto

~evidence of such purported statements, it was not
available to the Commissioner (Appeals) to _reI;;
upon sucﬁ conteritions all éu]ied out of an |’
impugned ITSC order, to the detriment of the
'Appe]lant

10. A‘ppell#nt s sole a) - The Revenue submission is significant, for the |
beneﬁclaty of the Trust . teason that it is inconsistent with the case of the
Revenue that the authenticity of the Instrumcnt of

Trust is in question. -

b} “There is exror on the part of the Revenue in cherry—
: plck.lng clauses of the Instrument of Trust. A
-complete list of beneficiaties (Vol.1, page &) is
“available in the I.nstrument of Trusti.c,, the class of |
beneficiaries be]ng lineal descendants cha.utable_ :

\ orgamzatlons 1 India and Guemsey Thetefore, |
the Appellant cannot be tegarded as sole | :
I_;.»geneﬁciary of the Trust, m manrier oblivious to

: e:;press sﬁpulaﬁons to the contrary. m the

Instrument of Trust.

{o To the extent that Reverme .seeks to base its |
subﬂsﬁoﬂ on the poﬁ?er’ of 'appoinﬁnent and
temoval of trustees, the subrmssmn ovetlooks that.

if the power of appomtrnent and removal of
trustccs was the basls for lendeﬂng any pexson as

- sole beneficiary, then in such event the power of '

" appointment arid removal hJ;hexto vested first in } -

‘the Late Pratap Malpani, later in Ashokvardhan

Bigla, then in Sunanda Bira, and .' finally the
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dy

'Appéllant Thus, ‘such an .interpre.tatlon would

result in the incongruity that since the Settlor

- ;emﬁed the sole beneficiary and beneficial owner

of its ‘assets and income, the Trust was revocable.
Then that the assets of the Trust vested m
Ashokvardhan Birla who 3150’ };ad the -pcn\irer of |

' appointment and removal, and so on. Such a thebry

of revolving ‘bcncﬁcia]_owncrshjp.’ dépendjﬁg on

who is vested with power of appointment and

' removal, is completely inconsistént’ with the

ptovisioﬂs of the Insttument of Trust. =

No evidenee has been lccl by Rcvenuc to prove that

) Appellmt exerclsed powet of appomtmcnt and

temoval of b:ustccs, and has (:ol'rrqzalﬁ:tf:lyr ovetlooked
-(A) clause 8(3) of the Instrument of Trust-(PB |
Vol.1, page- ), which expressly confers absolute

power and authority upon the trustees to appoint

new ttusltcc.ls, and (B) Clause 8(4) of the Instrument

of Trust (PB Vol-1, page 5) whetein EXPIess pOwers
for migration of trust assets to new trustees, that |

- mayin turn be appointed by existing i:rustces Thus,

in citcumstances where trustee appomtinents and

migrations- have occurted, without exercise of the,

'powe:l: of appommnent ot removal of ttustees by |’

the Appel]mt in consonance with the ftamework

of the Insttumcnt of Trust it cannot be reasonably '

' contended by the Revenue that the vestiture -of
power of appointments and removal vests control

of tﬁe Trist with the Appellant.
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ppa;]lam’s tebuttal

| e) In any event, the Revenue subrmssmn 1s founded |
on the assumption that Form A only discloses the

: Api:)eﬂant’s name as the person having beneficial
ownpership, which is mere conjecture at be;st since

the framework of tax mformatlon exchange,

i encapsulated in. TIEAs has the limitation “of
‘delivering documents strictly pertaining to0 the |,

| P&son in respt;ct of whom an enquity is initiated

for information request, and no further.

f) The Revenue "subx.'.nis-sion also completely
dlsregards order of this Hom'ble Tnbunal, which
has already te]cctcd this very contention in the WT |

- proceedings, and concluded that the case of the '

- Reveﬁuel as fo the Appellant béing | the sole :
beneficiary 1s unsustamablc (rcfcr pata 29- page .
2014). '

g} No scope exists for _ﬁ_reaﬁng the App'.e].laﬁt as sc;le :
_ bencﬁciéry of the cnﬁte assets and income of ﬁhe |
- Trust 'e.s_dgible to BMA. in the hands of the |

Appellant. Such an mtel;Pre't;ﬁon would result.ﬁ.a _
denuding and eviscerating lawful - rights and |
) entitlements of othcr beneﬁcmnes under the |

' Insttumcnt of Trust

h) The Appellant, by virtue It-)f havmg céasgd to remain
'a mcmbci of the class.of beneficiatics of the TrUst -

in July 2014, canriot be treated as & beneﬁcm:ty at |

' a.H much less a sole ‘beneficiary.
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"No..

11.

ownership. under BMA
section 139(1) Explanation

upon

To :.r;l.etermme beneﬁcml_.

4 & 5 camidt ke relied |

d

B}

b

The Revenue contends s.ec.tion. 139(1) of IT Actis _
not referred in section 84 of the BMA_and thus n
otder to interpret the prcﬁrisioris of BMA, this

section cannot be relied vpon.

The contention of Re\;enue is fatally flawed in light

" of the fifth proviso to 5.139(1) which stipulates that

where a person holds as ‘.‘_bcncﬂc;ial owner” any -
asset located outside India ot is 2 “beneficiary” of

an asset lbéated'ou_tside-lﬂdia, he shall fuInlsh 2

return of income, declanng such asser. This

amendmeat (ﬁfth promo) which catpe onto the

-statute book on 1 April 2012 was synchromzed"

~ with a revision to the pl_:escnbt:d foun for filing of

tetumns of income for AY 2012-13 and was the |

- precutsor to disclosute of foreign assets and

 income, which would ultifately be brought within

' the sweep of BMA,

‘The fact that BMA refers extensively across vatious |

sections' to-s. 139(1'); and also through s.2(15)
mports definitions in the IT Act, puts it beyond
doubt that the leglslauve intent was for Explanation

“4&5t0s. 139(1) to be determmatlve of “heneficial

‘- ownershlp for purposes of BMA

In sddidon to 559 BMA which - envisages 2
declaration to be filed c;nly for ﬂlose assets ﬂ.tld /

" ot incoine which an assessce has failed to disclose

in return of income ﬁled under section 139 of IT-

Act, FAQ no. 31 of CBDT Circular No.13 of 2015
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_ Appe]lant’s rebuttal _ _
| dated 6 ]uly 2015 also refers to Explmauon 4 and.
5 of section 139 of the IT Act.

e) The contention of Revenue that section 139 of IT
- Actis not the reposi:tpry, for purposes of BMA, of
the §c0pe and ambit of ‘beneficial ownership’ is

erioncous.

f) In any event, the Revenue has not placed which
definition of beneficial ownership is liable to be

applied.

Date: 20 August 2021

Place; Mumbai



