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A.F.R.
                                       Judgment reserved on 30.7.2021

        Judgment delivered on 31.8.2021

Case :- WRIT TAX No. - 309 of 2021
Petitioner :- M/S North End Food Marketing Pvt. Ltd.
Respondent :- State Of U P And 4 Others
Counsel for Petitioner :- Nishant Mishra,Tanmay Sadh
Counsel for Respondent :- C.S.C.
Hon'ble Mahesh Chandra Tripathi,J.

1. Heard Shri Navin Sinha, learned Senior Advocate assisted by

Shri  Nishant  Mishra  and  Shri  Rahul  Agarwal  for  the  petitioner

company  and  Shri  Bipin  Kumar  Pandey,  learned  Additional  Chief

Standing Counsel for the respondents.

2. This  writ  petition  has  been  filed  by  M/s  North  End  Food

Marketing Pvt.  Ltd. against the order dated 26.3.2021 passed by the

respondent  no.3/Commissioner,  Commercial  Tax,  U.P.  Lucknow by

which  he  has  accepted  the  proposal  for  revision  submitted  by  the

Additional  Commissioner,  Grade-1,  Commercial  Tax,  Moradabad

Zone, Moradabad and stayed the effect  and operation of  the order

dated  10.3.2021  passed  by  the  Additional  Commissioner,  Grade-II

(Appeal)-1st, Commercial Tax, Moradabad, wherein, the appeal filed

by the assessee/petitioner company was allowed and decision of the

respondent  no.5/Deputy  Commissioner,  Sector-1,  State  Tax,

Chandausi,  Sambhal  (Assessing  Officer),  communicated  to  the

petitioner vide e-mails dated 23.7.2020 & 06.8.2020 for blocking of

credit, was set aside.

3. The petitioner is a company incorporated under the provisions

of the erstwhile Companies Act, 1956 having its unit at Shaktinagar,

Chandausi, District Sambhal, U.P.. It is a subsidiary company of M/s

Sohanlal Commodity Management Pvt. Ltd1 dealing in the business of

procuring commodities on behalf of its customers on Pan India basis,

storing such commodities in the warehouses owned and operated by

SCMPL  and  thereafter  supplying  such  commodities  to  different

persons on the instructions of the customers. The SCMPL is primarily

engaged in providing warehousing services for which it is registered

1. 'SCMPL' 
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under the provisions of the Warehouse (Development and Regulation)

Act,  2007.  On account  of  multiplicity  of  operations,  the petitioner

company maintains its books of account electronically in a centralized

system  prescribed  under  Rule  10  of  the  erstwhile  Central  Excise

Rules, 2002 and Section 35 of the GST Act read with Rules 56 & 57

of the Central Goods and Services Tax Rules, 20172.

4. The petitioner is mainly dealing in “Mentha” oil in the State of

Uttar  Pradesh  and  is  duly  registered  under  the  provisions  of  U.P.

Value Added Tax Act, 20083.  The petitioner availed the credit of input

tax paid on the  purchases  made from the dealers  registered  in  the

State of Uttar Pradesh in accordance with the provisions of UPVAT

Act  and  after  deducting  the  same  from  the  output  tax  payable,

discharged the net tax liability as per provisions contained in UPVAT

Act. After enactment of Central Goods and Services Tax Act, 20174

and  U.P.  Goods  and  Services  Tax  Act,  20175 the  petitioner  was

allotted GSTIN No.09AABCN9927F1Z6 on 23.6.2018.

5. Section 16 in Chapter-V of SGST Act provides for eligibility

and condition for taking input tax credit. The expressions “input tax”,

“input tax credit” and “output tax” have been defined in clauses (62)

& (63) of Section 2 of the SGST Act, which read as under:-

“Sec. 2 (62) “Input Tax” in relation to a registered person, means the central
tax, State tax, integrated tax or union territory tax charged on any supply of
goods or services or both made to him and includes;-

a) the integrated goods and service tax charged on import of goods;

b) the tax payable under the provision of sub-section (3) & (4) of Section 9;

c) the  tax  payable  under  the  provision  of  sub-section  (3)  & (4)  of
Section 5 of Integrated Goods and Service Tax Act (13 of 2017); or

(d) the tax payable under the provision of sub-sections (3) & (4) of Section
9 of Central Goods and Services Tax Act, 2017 but does not include tax
paid under the composition levy;

Sec. 2( 63) “Input Tax Credit” mean the credit of input tax;

Sec.2  (82)  “output  tax”  in  relation  to  a  taxable  person,  means  the  tax
chargeable under this Act on taxable supply of goods or services or both
made by him or by his agent but excludes tax payable by him on reverse

2 'CGST Rules'

3. 'UPVAT Act'
4. 'CGST Act'
5. 'UPGST/SGST Act'

www.taxguru.in



3

charge basis.”

6. Section  16  (1)  provides  that  every  registered  person  shall,

subject to such conditions and restrictions as may be prescribed and in

the manner specified in Section 49, be entitled to take credit of input

tax charged on any supply of goods or services or both to him, which

are used or intended to be used in the course or furtherance of his

business and the said amount shall be credited to the electronic credit

ledger  of  such  person.  Sub-section  (2)  provides  that  no  registered

person  shall  be  entitled  to  take  input  tax  credit  unless  he  is  in

possession of a tax invoice, debit note or any other prescribed duty

paying documents and he has received the goods or services or both.

Section 17 of  SGST Act  provides  for  apportionment  of  credit  and

blocked credits. Sub-sections (1), (2), (3) & (4) provide for restricted

credit, whereas sub-section (5) provides for circumstances in which

credit  is  not  admissible.  Sub-section  (6)  confers  powers  on

Government to prescribe the manner in which credits referred to in

sub-section (1) and (2) may be attributed. Section 49 provides that

every deposit  made towards tax,  interest,  penalty,  fee etc.  shall  be

credited to the electronic cash ledger, whereas input tax credit as self-

assessed in  the return of  registered  person shall  be  credited to  his

electronic  credit  ledger.  Section  49  also  provides  that  the  amount

available in the electronic cash ledger may be used for making any

payment  towards  output  tax  in  such  manner  and  subject  to  such

conditions and within such time, as may be prescribed.

7. Section 164 confers power on the State Government to make

rules for carrying out the provisions of the Act and in exercise of such

powers,  'Uttar  Pradesh  Goods  &  Services  Tax  Rules,  20176 were

notified by the State Government.  Chapter-V of the UPGST Rules

provides  for  'Input  Tax  Credit'.  Rule  36  (1)  provides  for  the

documents on the basis  of  which input tax credit  shall  be availed,

whereas Rule 36 (3) provides that no input tax credit shall be availed

in respect of any tax that has been paid in pursuance of any order

where demand has been confirmed on account of any fraud, willful

misstatement or suppression of facts. Rule 37 provides for reversal of

6. 'SGST Rules
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input tax credit in case of non-payment of consideration by recipient

to  supplier.  Rule  86 provides  that  electronic  credit  ledger  shall  be

maintained  in  Form  G.S.T.P.M.T.-02  for  each  registered  person

eligible for input tax credit on the common portal and every claim of

input tax credit shall be credited to the said ledger. The SGST Act and

SGST Rules contain a complete code regarding eligibility conditions

to take credit of input tax, manner in which such credit can be taken

and also the manner in which such credit can be utilised for making

payment towards output tax.

8. The Mentha oil, in which the petitioner company is trading, is

extracted from Mentha herbs, which is grown in different districts of

Uttar Pradesh. When the crop is ripened the farmers take the herbs to

the  distillation  plants  where  Mentha  oil  is  extracted.  Then  such

farmers sell this oil to different registered dealers, who in turn supply

the same to the petitioner company after issuing the tax invoice and

E-way bill. The Mentha oil is an agricultural produce as defined under

the U.P. Krishi Utpadan Mandi Adhiniyam, 1964 and hence, exit of

specified agricultural produce from market area requires issuance of

gate pass in Form V-A by the Market Committee under Rule 50A of

U.P. Krishi Utpadan Mandi Niyamawali, 1965 as well as issuance of

bill in Form IXR by the seller to the purchaser. Thus, the supply of

Mentha  oil  is  permissible  only  after  issuance  of  gate  pass  by  the

Market Committee in Form V-A and bill in Form-9R by the supplier.

9. The  petitioner  company  purchased  Mentha  oil  from  various

suppliers  on  the  strength  of  tax  invoice  issued  by  such  suppliers.

Since  the  petitioner  is  using  warehousing  services  provided  by

SCMPL at different locations, hence e-way bills were also generated

for movement of goods from the supplier's place to the warehouses

operated by SCMPL. Such supply was also supported with gate pass

in Form V-A issued by the Market Committee and bill in Form 9R by

the supplier. Upon receipt of Mentha oil at warehouses of SCMPL,

three samples are drawn for testing quality/properties of Mentha oil.

After receipt of test reports, Mentha oil is warehoused, after making

appropriate  entry  in  stock  register  maintained  at  warehouses.  The

Mentha  oil  are  not  brought  to  the  branches  of  petitioner  situated
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within the State of U.P. The petitioner company maintains books of

accounts electronically online and details of goods purchased and sold

by the  petitioner  are  also  available  at  the  warehouses  operated  by

SCMPL.

10. During the period of 2018-19 the petitioner purchased Mentha

oil  from  different  suppliers  including  M/s  Jai  Balaji  Trading

Company. The purchases made from M/s Jai Balaji Trading Company

during  the  period  2018-19  were  to  the  tune  of  Rs.20188.39  lacs

(inclusive of SGST & CGST). The Mentha oil so purchased was later

on  sold  by  the  petitioner  to  different  purchasers.  The  petitioner

disclosed the input tax credit of Rs.1211.30 lakhs each of CGST &

SGST in its returns as self-assessed and the same was credited to the

electronic credit ledger of the petitioner in accordance with provisions

of Section 49 of SGST/CGST Act. M/s Jai Balaji Trading Company

made  a  cash  payment  of  Rs.5,83,15,039/-  to  the  Government

exchequer from September, 2017 to March, 2019. The petitioner also

made a cash payment of Rs.11,86,94,500/- apart from the adjustment

of input tax credit against his output tax liability.

11. On  13.09.2019  the  warehouses  of  SCMPL  situated  at

Chandausi and Barabanki were searched by the officers of State tax,

wherein 133 drums of Mentha oil kept at Chandausi warehouses were

seized.  On the  same day,  1397 drums of  Mentha  oil  at  Barabanki

Warehouse of SCMPL belonging to six firms were also detained and

prohibited for disposal after issuance of an order in Form GST INS-

03. 161 drums of Mentha oil belonging to the petitioner were seized

by the Deputy Commissioner (Special Investigation Branch), Unit-B,

Ayodhya on 28.2.2020. It is pertinent to mention here that 1236 drums

belonging to five firms had been released prior  to the said seizure

without  realizing  any  tax  or  penalty.  Various  electronic  devices

alongwith 15 loose papers and various other documents were seized

from the warehouse at Barabanki on 13.9.2019 and nothing adverse

has been communicated to the petitioner from these seized materials.

Hence, these documents should have been returned to the petitioner

within 30 days as per provision of sub-section (3) of Section 67 of the

SGST Act. Except a few electronic devices, which were returned in
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July 2020, no other documents have been returned to the petitioner

despite repeated requests. Out of the seized documents, a regular book

in the Form of 9R (Exhibit No.2) was seized which reflected all the

regular and daily inward supplies of the petitioner. Stock register of

warehouse (Exhibit No.3) was seized, wherein details of stock was

recorded.  After  investigation,  no  discrepancy  was  found  by  the

concerned officer. All the entries were verified from the arrival stock

register of Mandi Samiti and nothing adverse has been communicated

to the petitioner. The department was informed on 05.9.2019 that 133

drums of Mentha oil  of the petitioner were lying at the Chandausi

warehouse and as such,  the said stock was not  suppressed and the

same  was  seized  on  13.9.2019  treating  it  as  out  of  books  or

undisclosed.

12. The  warehouse  of  SCMPL  at  Barabanki  informed  to  the

Commercial Tax Department at Ayodhya on 05.9.2019 that 161 drums

of  the  petitioner  were  lying  at  the  warehouse  and  despite  this

disclosure the  same stock was seized on 28.2.2020.  The petitioner

through  its  authorized  representative  appeared  on  every  occasion,

whenever he was summoned either at Moradabad or at Ayodhya. The

search was conducted on 13.9.2019 at all the places and the petitioner

submitted its detailed explanation on 21.9.2019. On 04.12.2019 the

entire details relating to outward supplies of Mentha oil made by the

petitioner including the ledger account, e-way bills, 9R Forms, gate

passes,  invoices,  bank  transactions,  were  made  available  to  the

officers of State tax and after submission of these details, out of 1397

drums of Mentha oil detained from the Barabanki warehouse, 1236

drums relating to other parties, were released by the officers of State

tax. The summons dated 09.12.2019 under Section 70 of the SGST

Act were issued to the officers of the petitioner company requiring

their  attendance  for  the  purposes  of  furnishing  various  documents

mentioned in the summon. Adequate responses were furnished by the

petitioner  on  27.12.2019  and  05.2.2020.  Even  after  furnishing  the

required details, neither the officers of the State tax were disclosing

the 'reason to believe' nor released the seized goods.

13. Aggrieved  with  the  said  proceeding,  SCMPL alongwith  the
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petitioner earlier approached this Court by preferring Writ Tax No.304

of 2020 (M/s Sohan Lal Commodity Management Pvt. Ltd. and

another  vs.  State  of  UP and  ors)  for  quashing  the  proceedings

pursuant  to  the  search  and  seizure  operation  carried  out  at  the

warehouses of M/s  Sohan Lal Commodity Management Pvt. Ltd. at

Chandausi  on  13.09.2019  and  on  13.9.2020  and  28.02.2020  at

Barabanki.  The  writ  jurisdiction  was  invoked  on  the  ground  that

jurisdiction under Section 67 of SGST can be exercised only on the

basis of 'reason to believe'. It had been pressed that neither there was

evasion of tax or stock nor it was reflected in the books of accounts.

Even though repeated requests were made to the officers of the State

tax but  neither  'reasons to believe'  were disclosed nor released the

seized good items. The aforesaid writ petition was disposed of by a

Division Bench of this Court by an order dated 02.6.2020. Relevant

portion of the order is extracted hereinafter:-

“During course of arguments, learned counsel for the petitioners confined
his prayer only with respect to prayer no. (b) in the writ petition. 

At  the  very  outset,  Shri  Manish  Goyal,  learned  Additional  Advocate
General appearing on behalf of the State has placed before us the judgment
and order dated 22nd November, 2019 passed by the Hon'ble Apex Court in
the Case of  The State  of  Uttar  Pradesh & Others  Versus  M/S Kay Pan
Fragrance Pvt. Ltd in Civil  Appeal No. 8941 of 2019 wherein the Apex
Court has interalia observed as follows:- 

"There is no reason why any other indulgence need be shown to the
assessees, who happen to be the owners of the seized goods. They
must take recourse to the mechanism already provided for in the Act
and the Rules for release, on a provisional basis, upon execution of a
bond  and  furnishing  of  a  security,  in  such  manner  and  of  such
quantum (even upto the total value of goods involved), respectively,
as may be prescribed or on payment of applicable taxes, interest and
penalty payable, as the case may be, as predicated in Section 67 (6) of
the Act.  In the interim orders passed by the High Court which are
subject  matter  of  assail  before  this  Court,  the  High  Court  has
erroneously  extricated  the  assessees  concerned  from  paying  the
applicable tax amount in cash, which is contrary to the said provision.

In our opinion, therefore, the orders passed by the High Court which
are contrary to the stated provisions shall not be given effect to by the
authorities.  Instead,  the  authorities  shall  process  the  claims  of  the
concerned assessee afresh as per the express stipulations in Section 67
of the Act read with the relevant rules in that regard. In terms of this
order,  the  competent  authority  shall  call  upon  every  assessee  to
complete the formality strictly as per the requirements of the stated
provisions  disregarding the  order  passed by the High Court  in  his
case,  if  the same deviates from the statutory compliances.  That be
done within four weeks without any exception. 
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We  reiterate  that  any  order  passed  by  the  High  Court  which  is
contrary to the stated provisions need not be given effect to in respect
of  all  the  cases  referred  in  the  affidavit  by  the  State  Government
before this Court and fresh cases which may have been filed or likely
to be filed before the High Court in connection with the subject matter
of these appeals, by all concerned and are deemed to have been set
aside/modified in terms of this order. 

In view of this order, all the Writ Petitions pending before the High
Court, list whereof has been furnished in the affidavit are deemed to
have  been  disposed  of  accordingly.  We  have  passed  this  common
order  to  cover  all  cases  of  seizure  during  the  relevant  period,  to
obviate inconsistency in application of Law and also to do away with
multiple appeals required to be filed by the State/ assessee to assail
the unstatable orders/directions passed by the High Court in subject
writ petition(s) referred to in the affidavit filed by the State before this
Court. 

Accordingly, the appeals are disposed of in the afore stated terms. All
pending applications are also disposed of." 

Shri Manish Goyal, learned Addl. Advocate General has submitted that the
Central Goods and Services Tax Act, 2017 provides a complete procedure
for release of such goods, as contained in Section 67 of the Act read with
Rule 141 of the relevant Rules. It has been further submitted by him that the
petitioners should have approached the appropriate authority under Uttar
Pradesh Goods and Services Tax Act, 2017 (in short "the Act") to ventilate
their grievance. 

Per contra, learned counsel for the petitioners has submitted that "Mentha
Oil" has been seized in the matter which is perishable in nature but the
concerned authority has not yet exercised its power under Section 67 of the
Act (in short "the Act, 2017").
 
While  rebutting  the  contention  made  by  the  learned  counsel  for  the
petitioners, learned Standing Counsel has stated that "Mentha Oil" is not
perishable in nature and it has not been included in the schedule contained
in the Notification dated 13th June, 2018 issued by Government of India.
 
Considering the facts and circumstances of the case, without expressing any
opinion on the merits of the case, this writ petition is finally disposed of
with  a  direction  to  the  petitioners  to  make  an  appropriate
application/representation before the concerned authority under the relevant
provision of the Act, 2017 ventilating their grievances along with a certified
copy of this order enclosing therewith a copy of the writ petition and its
Annexures  and,  if  any  such  application/representation  is  filed,  the
concerned authority shall make all endeavour to consider and decide the
same  by  a  reasoned  and  speaking  order,  after  affording  opportunity  of
personal hearing to the petitioners,  in accordance with law expeditiously
preferably  within  two  weeks  from  the  date  of  receipt  of  the  said
application.”

14. The petitioner company was contesting with the respondents in

respect of the drums seized from the warehouses of SCMPL by email

dated 23.7.2020 sent by Goods and Services Tax network. For the first

time, it was transpired to the petitioner through e-mail communication

dated 23.7.2020 that the input tax credit  available in the electronic
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credit  ledger  of  the  petitioner  has  been  blocked  and  upon  further

enquiry,  copy  of  the  decision  taken  by  the  respondent  no.5  was

provided to the petitioner on 06.8.2020 informing that input tax credit

of Rs.47,40,767/- under the CGST Act and Rs.47,40,767/- under the

SGST Act (cumulative Rs.95,11,774/-) was blocked under Rule 86-A

of the SGST Rules. 

15. Aggrieved  with  the  said  decision/order  dated  06.8.2020  the

petitioner  preferred  statutory  appeal  before  the  Additional

Commissioner, Grade-2 (Appeal)-I, State Tax, Moradabad/Appellate

Authority and the same was registered as Appeal No.95/20 2019-20.

Finally,  the  appeal  was  allowed  by  the  Appellate  Authority  on

10.3.2021 with the following reasoning/findings:-

“(i) For invoking Rule 86A, there must exist reasons to believe that credit
available  in  the  electronic  credit  ledger  was  fraudulently  availed  or  is
ineligible;
(ii) The order dated 23.7.2020 does not disclose any reasons to believe,
on the basis of which respondent no.5 has formed opinion that input tax
credit was fraudulently availed or was ineligible;
(iii) From the documents submitted by petitioner relating to inward and
outward supply, it is factually established that the same contains tax invoice
no., date, description of goods, quantity, value, charged SGST & CGST, e-
way bill no., no. of 6R & 9R, gate pass no. and vehicle no.. Before treating
petitioner as a bogus entity, it was required on the part of respondent no.5 to
verify the correctness of such details and reasons to believe that credit was
fraudulently availed or was ineligible, could exist only if such details were
found to be incorrect;
(iv) However,  the  decision  dated  6.8.2020  does  not  disclose  that  the
details  furnished  by  petitioner  were  ever  verified.  The  same  was  also
pointed out to respondent no.5, but no explanation regarding the same was
furnished.
(v) On the basis of material on record, it is clear that there was no reason
to  believe  available  with  respondent  no.5  that  M/s  Jai  Balaji  Trading
Company has not received consideration in respect of outward supply or
that  the  input  tax  credit  availed  by  petitioner  on  inward  supply  was
ineligible.  The  petitioner  had  disclosed  the  details  of  payment  worth
Rs.226.98 crores  made against the outward supplies by Jai Balaji Trading
Co. worth Rs.225.89 Crores (including the amount of S.G.S.T. and C.G.S.T
after  the  price  settlement).  This  factual  aspect  was  not  rebutted  by  the
respondents.
(vi) On the basis of material available on record, it cannot be said that the
inward supply of the petitioner was on the basis of fake invoices;
(vii) Unless and until the details submitted by petitioner are examined and
verified after giving opportunity of cross examination, the same cannot be
rejected;
(viii) Before  blocking  input  tax  credit,  concerned  authorities  have  not
conducted any enquiry and the decision dated 6.8.2020 has been passed by
respondent no.5 in a routine manner only on the basis of letter issued by
Deputy Commissioner (SIB), Ayodhya, without verifying the same himself;
(ix) Principle of natural justice also requires that a speaking and reasoned
order is passed, but respondent no.5 has passed a non-speaking and non-
reasoned order;
(x) There is no requirement under the SGST Act that purchased goods
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must necessarily be first  brought to the business premises and thereafter
transported to the warehouse. Such practice is time saving, commercially
expedient as warehouse has sophisticated infrastructure to store mentha oil,
saves money and quality of mentha oil.
(xi) Adverse inference cannot be drawn if the business premises is found
closed during  inspection  and  the  registered  person cannot  be  treated  as
bogus on the said ground.”

16. The  Appellate  Authority,  on  the  basis  of  aforesaid

reasoning/findings, decided the appeal with the findings that before

blocking the credit, there was no 'reason to believe' with respondent

no.5 that the credit available in the ledger was fraudulently availed or

was ineligible. The appeal was allowed and the directions were issued

for  unblocking  of  credit  of  Rs.47,71,007/-  of  SGST  &  CGST.

However, the order was rectified under Section 161 on the same day

i.e. 10.3.2021, wherein the amount of credit was corrected. Although

the first appellate order dated 10.3.2021 is an appealable order and the

appeal  lies  against  the  same  before  the  Appellate  Tribunal  under

Section 112 of the SGST Act but for the reason best known to the

respondents,  they have  not  preferred  any appeal  against  the  same.

Inspite  of  repeated  requests  made  by  the  petitioner-company  the

respondent no.5 had not complied with the directions of the Appellate

Authority. Meanwhile, the respondent no.4/Additional Commissioner,

Grade-I,  Commercial  Tax,  Moradabad  vide  letter  dated  16.3.2021

informed  to  the  respondent  no.3/Commissioner,  Commercial  Tax,

U.P. Lucknow that the order dated 10.3.2021 passed by the Appellate

Authority is legally and factually erroneous and as such, the same is

required to be revised in the interest of the revenue. The respondent

no.4  also  requested  the  respondent  no.3  to  stay  the  effect  and

operation of the order dated 10.3.2021.

17. In  this  backdrop,  Shri  Navin  Sinha,  learned  Senior  Advocate

appearing for  the  petitioner  submitted  that  the  respondent  no.3,  in

most arbitrary manner and without application of mind, has passed the

impugned order dated 26.3.2021 in complete violation of principles of

natural  justice.  More  so,  the  jurisdiction  under  Section  108 of  the

SGST Act can be exercised by the revisional authority on his own

motion  and  upon  information  received  by  him  or  on  request  of

Commissioner  of  Central  Tax,  if  he considers  that  any decision or
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order passed by any officer subordinate to him is erroneous insofar as

it is prejudicial to the interest of revenue and illegal or improper or

has  not  taken  into  account  any  material  facts,  he  may  stay  the

operation  of  such  decision  or  order  and  after  giving  the  person

concerned an opportunity of being heard, pass such order, as he thinks

just  and proper  including enhancing or  modifying or  annulling the

decision or order. He submitted that sub-section (2) of Section 108 of

SGST Act prohibits exercise of powers under sub-section (1) with an

exception contained in the proviso. Sub-section (2) prohibits exercise

of revisional powers, if (a) the order has been subjected to an appeal

under Section 107 or Section 112 or Section 117 or Section 118; or (b)

the period specified under sub-section (2) of Section 107 has not yet

expired or more than three years have expired after the passing of the

decision or order sought to be revised; or (c) the order has already

been taken for revision under this Section at an earlier stage; or (d) the

order has been passed in exercise of the powers under sub-section (1).

The proviso carves out an exception and provides that the revisional

authority may pass an order on any point which has not been raised

and decided in an appeal referred to in clause (a) of sub-section (2),

before the expiry of period of one year from the date of order in such

appeal or before the expiry of period of three years, whichever is later.

18. Shri Sinha would argue that once the word 'order' used in clause

(a)  refers  to  'adjudication  order'  then such order  can  be passed by

'Adjudicating  Authority'.  Thus,  the  order  passed  in  appeal  by  the

Appellate Authority is not an 'Adjudication Order' and consequently,

the same cannot be revised, in view of specific bar under clause (a) of

sub-section (2) of Section 108 of SGST Act. It is submitted that under

sub-sections  (3)  and  (4)  of  Section  112  of  SGST  Act,  the

Commissioner may call for and examine the record of any appellate

authority and may direct any officer subordinate to him to apply to the

Appellate  Tribunal  for  determination  of  such  points  as  may  be

specified  by  the  Commissioner.  In  terms  of  sub-section  (4)  if  the

authorised officer makes such application, then such application shall

be  treated  as  an  appeal  against  the  order  passed  by  the  Appellate

Authority. Once there is a remedy of appeal provided under the statute
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against  the  order  under  Section  107  then  Section  108  cannot  be

interpreted in a manner so as to confer power of revision against the

same order. In this regard, he has placed reliance on the judgment of

Supreme Court in Anwar Hasan Khan vs. Mohd. Shafi7, wherein, it

was held that statute should be read as a whole and one provision

should  be  read  with  another  provision  to  make  the  provision

consistent  with  the  object  sought  to  be  achieved.  The  revisional

powers can be exercised in respect  of  orders  passed by authorities

lower to appellate authority, whereas the order passed in appeal under

Section  107 of  SGST Act  can  be  challenged  before  the  Appellate

Tribunal under Section 112 of SGST Act.

19. Shri Sinha pointed out that the revisional authority has exercised

powers under Section 108 (1) and sought to revise the order dated

10.3.2021 passed by the Appellate Authority without calling for and

examining the record of Appeal No.GST-95/2020 Year 2019-20. The

respondent no.3 had not called for and examined the record of the

aforesaid appeal  as well  as order dated 10.3.2021. The jurisdiction

under  Section  108  can  be  exercised  only  if  the  twin  conditions

specified in sub-section (1) of Section 108 are satisfied. The words

'erroneous insofar as it is prejudicial to revenue' have been used in

other  statutes  like  Income  Tax  Act,  1961  and  the  same  has  been

considered by the Supreme Court in Malabar Industrial Co. Ltd. vs.

CIT8, wherein it has been held that twin conditions are required to be

satisfied i.e. (i) the order sought to be revised must be erroneous; &

(ii) it is prejudicial to the interest of revenue. It is submitted that the

impugned order does not record any finding to the effect that the order

dated  10.3.2021  passed  by  the  Appellate  Authority  is  erroneous

insofar as it is prejudicial to the interest of revenue. On the contrary,

in  the impugned order  the respondent  no.3 has  only observed that

prima facie, there is reason to believe that the order dated 10.3.2021 is

improper and prejudiced to the interest of revenue. In absence of any

finding to the effect, that the order dated 10.3.2021 is erroneous, the

exercise  of  powers  under  Section  108  by  the  respondent  no.3  is

7. (2001) 8 SCC 540
8. (2000) 2 SCC 718
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wholly  without  jurisdiction.  The  defect  in  the  said  order  while

invoking revisional powers under Section 108 cannot be cured at a

later  stage,  inasmuch  as  Section  108  can  be  invoked  only  if  the

circumstances specified in Section 108 exist and once it is invoked,

the respondent no.3 is free to pass such order as he thinks just and

proper  and thus  the  impugned  order  suffers  from inherent  lack  of

jurisdiction.

20. Shri Sinha further pointed out that every loss of the revenue as a

consequence of  an order of  Assessing Officer  cannot be treated as

prejudicial to the interest of revenue. An order can be erroneous only

when  it  is  based  on  incorrect  assumption  of  facts  and  incorrect

assumption of law or without applying principles of natural justice or

without applying mind. In the present case the Appellate Authority

has concluded that there were no reasons to believe with respondent

no.5 that credit was fraudulently availed or ineligible. This conclusion

is  based  on findings  recorded  in  the  order  dated  10.3.2021 to  the

effect  that  the reasons to  believe  must  exist  for  exercise  of  power

under  Rule  86-A.  Moreover,  the  order  dated  23.7.2020  does  not

disclose  any  reasons  to  believe;  before  examining  documents

furnished by the petitioner company, credit was blocked in a routine

manner  without  application  of  independent  mind  and  statement  of

third person cannot be relied upon without granting opportunity of

cross-examination. The order dated 10.3.2021 passed by the Appellate

Authority is neither based on incorrect  assumption of facts or law,

inasmuch as the entire material facts and relevant law in relation to

exercise of power under rule 86A by the respondent no.5 have been

considered  by  the  Appellate  Authority  and  adequate  opportunities

were  given  to  respondent  no.5  alongwith  senior  officers  including

respondent  no.4  to  justify  his  action  under  Rule  86-A.  The

observation, that the order dated 10.3.2021 is prejudiced to revenue, is

also irrelevant, inasmuch as the requirement of Statute is 'prejudicial

to  the  interest  of  revenue'  and  not  'prejudiced  to  the  interest  of

revenue'.   He  has  placed  reliance  on  the  judgments  in  Malabar
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Industrial Co. Ltd. vs. CIT9 and CIT v. Max India Ltd.10, in which

it was held by the Apex Court that if the Appellate Authority has taken

a view to which the respondent no.3 does not agree, the same does not

make the order dated 10.3.2021 prejudicial to the interest of revenue

unless the order dated 10.3.2021 is, otherwise, sustainable in law. 

21. Shri  Sinha  would  argue  that  in  the  present  case,  there  is  no

finding as to show that the order dated 10.3.2021 is unsustainable in

law  and  therefore,  the  observation  of  respondent  no.3  regarding

'prejudiced  to  the  interest  of  revenue'  is  wholly  misplaced.  The

impugned order, being a quasi-judicial order, affects the rights of the

petitioner, and it could not be passed on the prima facie opinion. After

conducting due enquiry once the Appellate  Authority has passed a

detailed and reasoned order  then the respondent no.3 cannot assume

jurisdiction to revise such order simply on the ground that the revenue

is  not  happy  with  the  order  and  under  the  garb  of  revision,  the

respondent no.3 cannot be allowed to conduct a fishing and roving

enquiry in the matter.  In this regard, he has placed reliance on the

judgments in Paul Mathew & Sons v. CIT11, CIT v. Gabriel India

Ltd12; CIT v. Arvind Jewellers13; Sun Beam Auto Limited14, CIT v.

Ratlam  Coal  Ash  Co.15,  CIT  v.  Ganpat  Ram  Bishnoi  152

Taxman16, CIT v. Mehrotra Brothers17 and CIT v. Associated Food

Products (P) Ltd.18. 

22. He further submitted that the respondent no.3 has neither served

any notice nor granted opportunity of hearing to the petitioner before

passing the order impugned. Rule 86A could not have been invoked

by the respondents during the investigation or inquiry. Rule 86A has

prescribed a mandatory procedure to be followed for the purpose of

invoking the same. The Rule provides for "reasons to be recorded in

9. (2000) 2 SCC 718
10. (2007) 15 SCC 401
11. 263 ITR 101 (Ker.)
12. 203 ITR (Bom.)
13. 259 ITR 502 (Guj.)
14. (2009) TOIL-552-HC-Del-IT
15. 171 ITR 141 (MP)
16. (2008) 296 ITR 0292
17. 270 ITR 157 (MP)
18 . 280 ITR 377 (MP)
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writing" for blocking or not allowing the utilization of the ITC. It is

argued that the procedure, as prescribed under Rule 86A of the rules,

requires  two  conditions  to  be  satisfied;  namely,  recording  of  the

reasons in writing by the officer ordering blocking of the ITC and

secondly, communication of such reasons to the affected person. It is

argued that the bare minimal requirement of the principles of natural

justice is recording of reasons and communicating such reasons to the

affected party.  The impugned action of  the respondent no.3 clearly

entails  civil  consequences  inasmuch  as  input  tax  credit  of  the

petitioner  has  been  blocked.  He  has  also  placed  reliance  on  the

judgment in  Sahara India (Firm) (1) v. CIT19. He has also placed

reliance  on  the  RTI  reply  dated  28.7.2021  issued  by  the  Deputy

Commissioner  (Administration)  and  Public  Information  Officer,

Commercial Tax, Moradabad, wherein, it has been informed that the

records  of  the  Appellate  Authority  were  neither  called  for  by  the

office of respondent no.3 nor the same were ever dispatched by the

office of the Appellate Authority to the office of the respondent no.3.

23. In such circumstances, referred to above, Shri Sinha prays that

there being merit in the writ petition, the same be allowed and the

reliefs prayed for in the writ petition may be granted. 

24. Per contra, Shri B.K. Pandey, learned Additional Chief Standing

Counsel appearing for the respondents has vehemently opposed the

writ  petition.  Shri Pandey submitted that on the basis of Red Flag

Data Analysis, Local Information and Reiki of this, it was found that

in the business done by the petitioner company the actual value of the

goods  being  displayed  'exchange'  is  not  taking  place.  There  was

strong reason to believe that actual supply of goods by the merchant

by  creating  a  network can  be  obtained in  large  quantities  without

actual  supply of  goods.  The search of  the petitioner  company was

made on 13.9.2019, wherein, it was found that the company was not

found doing business anywhere nor trading books of account were

found at the site. From the initial analysis itself, it came to light that

certain  other  firms  are  selling  in  huge  quantities  to  the  petitioner

company. Six firms were also investigated on 22.10.2019 and out of

19. (2008) 14 SCC 151
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these  firms,  M/s  Jai  Balaji  Trading  Company,  Barabanki  was  not

found in existence at its declared business place, whereas, supply of

Rs.248.85 crores has been made by the said firm to the petitioner

firm. Upon making further investigation it was found that the owner

of the said firm is residing in Delhi. On analysis of the information

available online, it was found that the rules of SEBI and MCX have

been violated and fraud has been done in the guise of online trading

by the firm in question.

25. Shri  Pandey  argued  that  ITC  has  been  used  by  showing  the

purchase of about Rs.250 crores from non-existent firm M/s Jai Balaji

Trading Company, whereas,  it  is  clear  from the money trail  of  the

bank statement that only Rs.5 crore has been paid against it. In this

way, ITC has been obtained through bogus invoices. On analysis of

bank account it  was also found that the petitioner company paid a

fixed amount of Rs.22,500/- per month to the proprietor of M/s Jai

Balaji  Trading  Company,  Barabanki.  From the  money  trail  of  the

petitioner's bank statement it was revealed that huge money has been

transacted  with  some  suspicious  names/firms  but  on  perusal  of

returns, no purchase/sale was declared from these dealers and most of

these firms have been paid a fixed amount every month. The  fixed

monthly payment to the aforesaid persons makes it clear that these

persons are employees of the firm and are on the payrolls, in whose

names the trading is done indirectly through MCX online. Moreover,

it  was  also  found  that  Mentha  oil  was  bought  and  sold  by  these

employees and some other proxy firms indirectly through funding on

MCX. The billing to a non-existent firm opened in the name of any of

its  own  employees/persons  generated  a  huge  amount  of  ITC  by

showing  purchases  from  the  same  firm  in  its  own  name  without

making actual payment and receiving fake/bogus invoices.

26. It has been submitted that as per SEBI guidelines, only 40 metric

tonnes  of  Mentha  were  allowed  to  be  bought  and  sold  to  any

individual in a month and 400 tonnes to a member of MCX. Due to

this  compulsion  the  stock  positioning  was  done  by  the  petitioner

company by raising a group of persons on the platform of MCX at

different  time  intervals  and  maximum stock  of  the  future  market,
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which led to a huge jump in the rates of Mentha oil. After initiation of

the investigation against the trader in question, the rate of Mentha oil

has not reached more than Rs.1300 per kg. The physical delivery of

the purchase and sale of online platforms by C Group firms has been

shown to Mrs. Abhishek Agarwal, Neetu Gupta and Yash Gupta. In

the GST tax regime, these firms are neither registered to act as agents

nor are they registered to deal with Mentha oil. On the aforesaid basis,

out  of  the  amount  available  in  the  credit  ledger  of  the  petitioner

company, SGST amounting to Rs.4740767.00 and CGST amounting

to Rs.4771007.00 i.e. total ITC of Rs.9511774.00 was blocked. As per

arrangements made in the Circular dated 03.7.2020, the information

regarding blocking of credit was duly sent to the petitioner company

by  e-mail,  wherein  the  reasons  for  blocking  the  credit  were

mentioned.  The said order was assailed by the petitioner  company

before  the  First  Appellate  Officer  by  preferring  Appeal  No.GST-

95/20/Year  2019-Appeal  and  the  same  was  allowed  by  the  First

Appellate  Officer.  Against  the  aforesaid  order,  the  Additional

Commissioner  Grade-1,  Moradabad vide his  letter  dated  16.3.2021

moved  an  application  for  restoration.  In  compliance  thereof,  the

Commissioner, Commercial Tax vide its order dated 26.3.2021 stayed

the effect and operation of the order having found factual wrong and

prejudicial to the interest of revenue.

27. Shri  Pandey further  argued  that  Section  49 (4)  of  CGST Act

empowers the State Government to determine the conditions for the

use of funds available in the credit ledger for payment of any output

tax. Section 49 (4) provides that the amount available in the electronic

credit ledger may be used for making any payment towards output tax

under this Act or under the Integrated Goods and Services Tax Act in

such manner and subject to such conditions and within such time, as

may be prescribed. Section 16 of the Act determines the eligibility

and  conditions  for  claiming  input  credit  and  empowers  the

Government  to  impose  conditions  and  restrictions  through  rules.

Section 16 (2) of the Act prescribes the entitlement of input credit. It

is clear from Section 16 (2) (b) of the Act that there is no entitlement

of input credit without receipt of goods or services. In view of the
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increasing cases of loss to the exchequer through bogus ITC claims on

the basis of bogus forms, it was recommended by the GST Council to

bring Rule 86A of GST Rules. There is no provision in Rule 86-A to

provide an opportunity of being heard before blocking the credit. The

restrictions prescribed by Rule-86A are for a limited period and are

not in any way contrary to Section 73/74 or any other provisions of

the Act. In fact, the ban was imposed for a limited period under Rule

86A.  With  regard  to  credit,  proceedings  are  done naturally  in  due

course and there is a legal arrangement to provide proper opportunity

of  being  heard  to  the  registered  person  concerned  at  the  time  of

proceeding under Section 73/74. In the investigation, it was found that

only  paper  invoice  has  been  received  by  the  petitioner  without

receiving  the  goods.  Rule  86A (1)  empowers  the  Commissioner,

Commercial Tax, U.P. to authorize the officer subordinate to him to

take  action  under  Rule  86A.  The Commissioner,  Commercial  Tax,

Uttar  Pradesh  as  the  revisional  authority  vide  Circular  dated

24.12.2019 has the right to review the decision or order passed under

the Act on the grounds mentioned in Section 108 (1). In support of his

submission, he has placed reliance on the judgment of Supreme Court

in  Osram Surya  Pvt.  Ltd  vs.  Commissioner of  Central  Excise,

Indore20, wherein it was held that a rule fixing time limit for exercise

of a right does not take away any vested right. He has also placed

reliance on the judgment in ALD Automative (P) Ltd. vs. CTO21; in

which  it  was  held  that  input  credit  is  in  the  nature  of

benefit/concession extended to the dealer under the statutory scheme.

The concession can be received by the beneficiary only as per the

scheme  of  the  Statute.  The  same  view has  been  reiterated  by  the

Supreme Court in Jayam & Co. v. Commr.22.

28. Shri  Pandey  argued  that  the  newly  inserted  Rule  86A (w.e.f.

26.12.2019) confers power upon the authority concerned to block the

ITC, if it is prima facie found that the transactions are fraudulent.  He

submitted that over a period of time the Government has unearthed

many cases of fake input tax credit due to issuance of fake invoices,

20. (2002) 9 SCC 20
21. (2019) 13 SCC 225
22. (2016) 15 SCC 125
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issuance  of  invoices  without  supply  and other  fraudulent  activities

which has led to decline in the revenue’s exchequer. According to Shri

Pandey,  to  meet  with  such  situations,  the  Central  Government

introduced the concept of blocking of input tax credit by way of Rule

86A of  the  CGST Rules,  2017.  In  other  words,  according  to  Shri

Pandey, the object behind the introduction of Rule 86A of the Rules is

to  curb  such  fraudulent  activities.  The  supplier  of  the  petitioner

company has neither done business from any of his declared place of

business nor books of account have been kept at any declared place of

business. Therefore, there is sufficient ground to believe that no goods

have  actually  been  received  by  the  petitioner  company  from  its

supplier M/s Jai Balaji Trading Company Barabanki and only invoices

have been received. As per provisions contained in Section 16 (2) (b)

the petitioner is not eligible to claim input credit on the basis of the

invoices received by the petitioner company. The action in respect of

bogus  invoices  received  before  implementation  of  Rule  86A  is

completely in accordance with the law. The notice has been issued to

the  petitioner  company  on  07.5.2021  to  appear  in  the  office  of

Commissioner, Commercial Tax, U.P. on 02.6.2021 for hearing. The

order passed by the Appellate Authority under Section 108 of UPGST

Act is in consonance with the order of the revisional authority passed

by the Appellate Tribunal under Section 113 and the order passed by

the High court under Section 117 as well as the order of Hon'ble Apex

Court  under  Section  118.  The  stay  order  has  been  passed  by  the

revisional authority under Section 108 (1) of UPGST.

29. In such circumstances, referred to above, Shri Pandey prays that

the  present  writ  petition  does  not  merit  any consideration  and the

same be dismissed. 

30. Having heard the learned counsel appearing for the parties and

having gone through the materials available on record, the question

that falls for consideration is whether pending inquiry or investigation

into  the  allegations  of  fraudulent  transactions  with  respect  to

fake/bogus  invoices  for  the  purpose  of  availing  the  ITC,  the

respondents  could have  blocked/debited  the input  tax credit  in  the

electronic  credit  ledger  of  the  petitioner  company by virtue of  the
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power under Rule 86A of the SGST Rules,  which came into force

vide Notification dated 05.2.2020 and further the revisional authority

has rightly invoked/exercised power under Section 108 and sought to

revise order passed by the Appellate Authority without adhering the

procedure and especially without calling for and examining the record

of the Appeal No.GST-95/2020 Year 2019. 

31. Before adverting to the rival submissions made on either side,

the Court may first look into the provisions of Rule 86A of the Rules.

Rule 86A reads thus; 

"86A. Conditions of use of amount available in electronic credit ledger.-

(1) The Commissioner or an officer authorised by him in this behalf, not
below the rank of an Assistant Commissioner, having reasons to believe that
credit  of  input  tax  available  in  the  electronic  credit  ledger  has  been
fraudulently availed or is ineligible in as much as- 

a) the credit of input tax has been availed on the strength of tax invoices or
debit notes or any other document prescribed under rule 36- 

i. issued by a registered person who has been found non- existent or not to
be conducting any business from any place for which registration has been
obtained; or

ii. without receipt of goods or services or both; or 

b) the credit of input tax has been availed on the strength of tax invoices or
debit notes or any other document prescribed under rule 36 in respect of any
supply,  the  tax  charged  in  respect  of  which  has  not  been  paid  to  the
Government; or 

c) the registered person availing the credit of input tax has been found non-
existent or not  to be conducting any business from any place for which
registration has been obtained; or 

d) the  registered  person  availing  any  credit  of  input  tax  is  not  in
possession of a tax invoice or debit note or any other document prescribed
under rule 36,

may, for reasons to be recorded in writing, not allow debit of an amount
equivalent to such credit  in electronic credit  ledger for discharge of any
liability  under  section  49  or  for  claim  of  any  refund  of  any  unutilised
amount. 

(2) The Commissioner, or the officer authorised by him under sub-rule
(1)  may,  upon  being  satisfied  that  conditions  for  disallowing  debit  of
electronic credit ledger as above, no longer exist, allow such debit. 

(3) Such restriction shall cease to have effect after the expiry of a period of
one year from the date of imposing such restriction.". 

32.   Having referred to Rule 86A above, the Court may now look

into Sections 16 and 108 (1) and (2) of the CGST Act. The same read

thus;

"Section 16 - Eligibility and conditions for taking input tax credit 
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(1) Every registered person shall, subject to such conditions and restrictions
as may be prescribed and in the manner specified in section 49, be entitled
to take credit of input tax charged on any supply of goods or services or
both  to  him  which  are  used  or  intended  to  be  used  in  the  course  or
furtherance of his  business and the said amount shall  be credited to the
electronic credit ledger of such person. 

(2) Notwithstanding anything contained in this section, no registered person
shall be entitled to the credit of any input tax in respect of any supply of
goods or services or both to him unless,-- 

(a) he is in possession of a tax invoice or debit note issued by a supplier
registered under this Act, or such other tax paying documents as may be
prescribed; 

(b) he has received the goods or services or both. 

Explanation.--For the purposes of this clause, it  shall be deemed that the
registered person has received the goods or, as the case may be, services- 

(i) where the goods are delivered by the supplier to a recipient or any other
person on the  direction  of  such  registered  person,  whether  acting  as  an
agent or otherwise, before or during movement of goods, either by way of
transfer of documents of title to goods or otherwise; 

(ii) where the services are provided by the supplier to any person on the
direction of and on account of such registered person.;

(c) subject to the provisions of section 41 or section 43A, the tax charged in
respect of such supply has been actually paid to the Government, either in
cash or through utilisation of input tax credit admissible in respect of the
said supply; and 

(d) he has furnished the return under section 39:

 Provided that where the goods against an invoice are received in lots
or installments, the registered person shall be entitled to take credit upon
receipt of the last lot or installment: 

Provided further that where a recipient fails to pay to the supplier of
goods or services or both, other than the supplies on which tax is payable
on reverse charge basis, the amount towards the value of supply along with
tax payable thereon within a period of one hundred and eighty days from
the date of issue of invoice by the supplier, an amount equal to the input tax
credit  availed by the recipient  shall  be added to his  output  tax liability,
along with interest thereon, in such manner as may be prescribed: 

Provided also that the recipient shall be entitled to avail of the credit
of input tax on payment made by him of the amount towards the value of
supply of goods or services or both along with tax payable thereon. 

(3) Where the registered  person has  claimed depreciation on the  tax
component of the cost of capital goods and plant and machinery under the
provisions of the Income-tax Act, 1961, the input tax credit on the said tax
component shall not be allowed.
(4) A registered person shall not be entitled to take input tax credit in
respect of any invoice or debit note for supply of goods or services or both
after the due date of furnishing of the return under section 39 for the month
of September following the end of financial year to which such invoice or
invoice relating to such debit  note pertains or furnishing of the relevant
annual return, whichever is earlier.

Provided that the registered person shall be entitled to take input tax
credit after the due date of furnishing of the return under section 39 for the
month of September, 2018 till the due date of furnishing of the return under
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the said section for the month of March, 2019 in respect of any invoice or
invoice relating to such debit note for supply of goods or services or both
made during the financial  year  2017-18, the details  of which have been
uploaded by the supplier under sub-section (1) of section 37 till  the due
date for furnishing the details under sub- section (1) of said section for the
month of March, 2019.

Section 108 - Powers of Revisional Authority - 

(1) Subject  to  the  provisions  of  section  121  and  any  rules  made
thereunder,  the  Revisional  Authority  may,  on  his  own  motion,  or  upon
information  received  by  him  or  on  request  from  the  Commissioner  of
central tax, call for and examine the record of any proceedings, and if he
considers  that  any decision  or  order  passed  under  this  Act  or  under  the
central Goods and Services Tax Act, 2017 by any officer subordinate to him
is erroneous in so far as it is prejudicial to the interest of revenue and is
illegal  or  improper  or  has  not  taken  into  account  certain  material  facts,
whether  available  at  the time of  issuance  of  the said order  or  not  or  in
consequence of an observation by the Comptroller and Auditor General of
India, he may, if necessary, stay the operation of such decision or order for
such  period  as  he  deems  fit  and  after  giving  the  person  concerned  an
opportunity of being heard and after making such further inquiry as may be
necessary, pass such order, as he thinks just and proper, including enhancing
or modifying or annulling the said decision or order.

(2) The Revisional Authority shall not exercise any power under sub-
section (1), if (a) the order has been subject to an appeal under section 107
or section 112 or section 117 or section 118; or (b) the period specified
under sub-section (2) of section 107 has not yet expired or more than three
years have expired after the passing of the decision or order sought to be
revised;  or  (c)  the  order  has  already  been  taken  for  revision  under  this
section at an earlier stage; or (d) the order has been passed in exercise of the
powers under sub-section (1):

Provided that the Revisional Authority may pass an order under sub-section
(1) on any point which has not been raised and decided in an appeal referred
to in clause (a) of sub-section (2), before the expiry of a period of one year
from the date of the order in such appeal or before the expiry of a period of
three years referred to in clause (b) of that sub-section, whichever is later." 

33.     Rule 86A undoubtedly could be said to have conferred drastic

powers upon the proper officers if they have reason to believe that the

activities  or  invoices  are  suspicious.  The  Rule  86A is  based  on

"reason  to  believe".  "Reason  to  believe"  must  have  a  rational

connection with or relevant bearing on the formation of the belief. It

is  a subjective term and can be interpreted differently by different

individuals. The Constitutional validity of Rule 86A of the Rules is

not under challenge in the present case and the Court does not intend

to test  its  validity  in  the  absence  of  any specific  challenge  to  the

same. In such circumstances, the Court would confine its adjudication

in the present litigation only to the question, whether the respondents

could be said to be justified in invoking Rule 86A of the Rules for the
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purpose of blocking the input tax credit  of the petitioner company

pending the inquiry as regards the fraudulent transactions.  

34. The  Rule  86A is  in  respect  of  the  power  and  procedure  for

blocking the input tax credit (ITC) in the electronic credit ledger of a

registered person.  A bare reading of Section 86A indicates that the

Commissioner  or  an  officer  authorised  by  him in  this  behalf,  not

below  the  rank  of  an  Assistant  Commissioner,  having  reasons  to

believe that credit of input tax available in the electronic credit ledger

has been fraudulently availed or is ineligible, may, for reasons to be

recorded in writing, not allow debit of an amount equivalent to such

credit in electronic credit ledger for discharge of any liability under

section 49 or for claim of any refund of any unutilised amount.  The

invocation of Rule 86A of the Rules for the purpose of blocking the

input tax credit may be justified, if the concerned authority or any

other authority, empowered in law, is of the prima facie opinion based

on some cogent materials that the ITC is sought to be availed based

on fraudulent transactions like fake/bogus invoices etc. However, the

subjective satisfaction should be based on some credible materials or

information and also should be supported by supervening factor. It is

not any and every material, howsoever vague and indefinite or distant

remote  or  far-fetching,  which  would  warrant  the  formation  of  the

belief. The power conferred upon the authority under Rule 86A of the

Rules for blocking the ITC could be termed as a very drastic and far-

reaching power. Such power should be used sparingly and only on

subjective weighty grounds and reasons. The power under Rule 86A

of the Rules should neither be used as a tool to harass the assessee nor

should  it  be  used  in  a  manner,  which  may  have  an  irreversible

detrimental  effect  on  the  business  of  the  assessee.  The  aspect  of

availing the credit and utilization of credit are two different stages.

The utilization of  credit  is  a  vested right.  No vested right  accrues

before taking credit. There needs to be some guidelines or procedure

for the purpose of invoking Rule 86A of the Rules. In the absence of

the same, Rule 86A could be misused and may have an irreversible

and detrimental effect on the business of the person concerned.
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35. The  jurisdiction  under  Section  108  of  the  SGST Act  can  be

exercised by the revisional  authority on his  own motion and upon

information  received  by  him  or  on  request  of  Commissioner  of

Central Tax, if he considers that any decision or order passed by any

officer subordinate to him is erroneous insofar as it is prejudicial to

the interest of revenue and illegal or improper or has not taken into

account any material facts, he may stay the operation of such decision

or order and after giving the person concerned an opportunity of being

heard,  pass  such  order,  as  he  thinks  just  and  proper  including

enhancing  or  modifying or  annulling  the  decision  or  order.  In  the

present matter, admittedly the respondent no.3 has neither served any

notice  nor  granted  opportunity  of  hearing  to  the  petitioner  before

passing the impugned order.

36. The pre-conditions to the exercise of this powers were two folds,

namely,  error  in  the order  passed by an  officer  subordinate  to  the

revisional authority and prejudicial to the interest of revenue. Once

these  two  conditions  stood  fulfilled,  the  revisional  authority  was

authorized to give an opportunity to the assessee of being heard and

after making such inquiry as he thought fit he could pass appropriate

orders as the circumstances of the case would justify. This power was

essentially  a  supervisory  power.  However,  in  order  to  ascertain

whether the officer subordinate to him had passed an erroneous order,

which  was  also  prejudicial  to  revenue,  the  Commissioner  was

required  to  call  for  and  examine  the  record  of  such  proceedings.

Therefore, the revisional authority had to call for the records, he had

to examine such records, he had to be satisfied regarding fulfilment of

the  above  two  conditions  and  thereafter  give  opportunity  to  the

assessee  of  being  heard  and  on  making  appropriate  inquiry  the

revisional authority is empowered to pass appropriate orders.

37. In  Eicher Motors Ltd. vs. Union of India23, the validity and

application of the scheme as modified by introduction to Rule 57F

(read as 57F (4-A) of the Central Excise Rules, 1944 under which the

credit  which  was  lying  unutilised  on  16th  March,  1995  with  the

23. 1999 (106) ELT 3 (SC )
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manufacturers,  stood  lapsed  in  the  manner  set  out  therein,  was

questioned. Paras 4 and 5 of the judgment are quoted hereinafter:- 

"4.......As pointed out by us that when on the strength of the rules available
certain acts have been done by the parties concerned, incidents following
thereto must take place in accordance with the scheme under which the
duty had been paid on the manufactured products and if such a situation is
sought to be altered, necessarily it follows that right, which had accrued to
a party such as availability of a scheme, is affected and, in particular, it
loses sight of the fact that provision for facility of credit is as good as tax
paid  till  tax  is  adjusted  on  future  goods  on  the  basis  of  the  several
commitments which would have been made by the assessees concerned.
Therefore, the scheme sought to be introduced cannot be made applicable
to the goods which had already come into existence in respect of which the
earlier scheme was applied under which the assessees had availed of the
credit facility for payment of taxes. It is on the earlier scheme necessarily
the taxes have to be adjusted and payment made complete. Any manner or
mode of application of the said rule would result in affecting the rights of
the assessees. 

5. We may look at the matter from another angle. If on the inputs the
assessee had already paid the taxes on the basis that when the goods are
utilised in the manufacture of further products as inputs thereto then the tax
on these goods gets adjusted which are finished subsequently. Thus, a right
accrued to  the assessee  on the date  when they paid the  tax  on the raw
materials  or  the  inputs  and  that  right  would  continue  until  the  facility
available thereto gets worked out or until those goods existed. Therefore, it
becomes clear that Section 37 of the Act does not enable the authorities
concerned to make a rule which is impugned herein and, therefore, we may
have no hesitation to  hold that  the rule  cannot  be applied to  the goods
manufactured prior to 16.3.1995 on which duty had been paid and credit
facility  thereto  has  been  availed  of  for  the  purpose  of  manufacture  of
further goods."

38. As significant reliance has been placed on Eicher Motors Ltd.

(supra),  the Court may also look into the decision of the Supreme

Court in the case of C.C.E vs. Dai Ichi Karkaria Ltd.24. In the said

case, the manufacturers purchased raw material and used the same in

the  manufacture  of  an  intermediate  product  and,  in  turn,  used  the

intermediate product in the manufacture of the final product. The raw

material and the intermediate product were liable to excise duty and

they were specified goods for the purposes of the Modvat Scheme.

The assessable value of the intermediate product for the purposes of

excise duty in the instant case was admittedly to be determined on the

basis of its cost which necessitated the taking into account of the cost

of the raw material. The Revenue contended that the excise duty paid

by the seller on the raw material was also to be included in the cost of

the excisable goods (the intermediate product) in this case.  On the

24. 1999 (112) ELT 353 (SC)

www.taxguru.in



26

other  hand,  the  manufacturers  contended  otherwise.  The  Supreme

Court rejected the contentions of the Revenue and held in Paras-18

and 19 as under; 

"18.  It  is  clear  from these  rules,  as  we read  them,  that  a  manufacturer
obtains credit for the excise duty paid on raw material to be used by him in
the production of an excisable product immediately it makes the requisite
declaration and obtains an acknowledgment thereof. It is entitled to use the
credit at any time thereafter when making payment of excise duty on the
excisable product. There is no provisions in the rules which provides for a
reversal of the credit by the Excise Authorities except where it has been
illegally  or  irregularly  taken,  in  which  event  it  stands  cancelled  or,  if
utilised, has to be paid for. We are here really concerned with credit that has
been vaildly taken, and its benefit is available to the manufacturer without
any limitation in time or otherwise unless the manufacturer itself chooses
not to use the raw material in its excisable product. The credit is, therefore,
indefeasible. It should also be noted that there is no correlation of the raw
material and the final product; that is to say, it is not as if credit can be
taken only on a final product that is manufactured out of the particular raw
material to which the credit is related. The credit may be taken against the
excise duty on a final product manufactured on the very day that it becomes
available. 

19. It is, therefore, that in the case of Eicher Motors Ltd. v. Union of
India, this Court said that a credit under the Modvat Scheme was "as good
as tax paid."

39. With  the  above  principles,  it  is  the  claim  of  the  petitioner

company  that  Rule  86A of  the  Rules  extinguishes  a  vested  right

which the petitioner had for claiming credit of duty paid on inputs. 

40. In the case in hand, Shri Pandey, appearing for the respondents

submitted  that  there  is  no  such  requirement  that  a  specific  order

should be passed assigning, prima facie, reasons to block the input tax

credit  and  communicate  the  same  to  the  person  concerned.  Shri

Pandey would submit  that  ordinarily,  the  reasons  are  found in the

form of notings in the original file, on the basis of which, the Court

may be in a position to ascertain the genuineness of the belief formed

by  the  authority.  The  formation  of  the  opinion  by  the  authority

undoubtedly should reflect intense application of mind with reference

to the materials available on record that it had become necessary to

order  blocking  of  the  input  tax  credit  pending  the  inquiry.  (See

Bhikhubhai Vithlabhai Patel & Ors. vs. State of Gujarat25). 

41. On  12.5.2021,  learned  counsel  appearing  for  the  respondents

was asked to get instructions on certain aspects. For ready reference,

25. AIR 2008 SCC 1771

www.taxguru.in



27

order passed by this Court on 12.5.2021 is reproduced below:

“Mr. Nimai Das, learned Additional Chief Standing Counsel is granted a
week's time to seek instruction in the matter.

It is argued by Mr. Navin Sinha, learned Senior Advocate assisted by Mr.
Nishant  Mishra,  learned  counsel  for  the  petitioner  that  operation  of  the
appellate  order,  by which the Adjudicating Authority's  order  locking the
Input Tax Credit had been reversed, has now been stayed. The submission is
that  the  Revisional  Authority  has  passed  the  order  impugned  without
application of mind, merely paraphrasing the words of the statute with no
reference to the facts of the case, or other material on record to reach his
conclusion in favour of passing an interim order of stay.

The State shall clarify in its instruction the aforesaid fallacy urged on behalf
of the petitioner.

Lay this matter as fresh again on 20.05.2021 before the appropriate Bench.”

42. Thereafter, the matter was taken up on 20.5.2021 and on the said

date, the Court had proceeded to pass following order:-

“In response to the aforesaid order, Shri Nimai Das, learned Addl. Chief
Standing  Counsel  assisted  by  Shri  Devesh  Vikram,  learned  Standing
Counsel, on the basis of instructions, has informed the Court that 2.6.2021
is the next date fixed in the revision in question for final disposal of the
matter.
 
Put up this matter as fresh.”

43. Again  the  matter  was  taken  up  on  16.7.2021  and  learned

Additional Chief Standing Counsel was directed to produce the entire

original  records.  In  compliance  thereof,  the  original  record  was

produced by Shri Jagidsh Mishra, learned Standing Counsel  before

this Court on 26.7.2021 and the same was taken on record.

44. Perusal of original record reflects that the Joint Commissioner

(GST), Commercial Tax Headquarters, U.P. Lucknow forwarded the

matter  to  Additional  Commissioner  (G.S.T.)  with  specific  noting

dated  24.3.2021,  wherein in  paragraph-5,  he has  also  suggested

two options namely (i) either to prefer a writ petition before this

Court  for  stay  or  (ii)  exercise  powers  under  Section  108  of

UPSGST Act and stay the execution of the Appellate Order till the

revision is decided. The noting is reproduced herein below:-

“,Mh'kuy dfe'uj ¼th -,l-Vh½

egk sn;]
d`i;k  i=koyh  ij  layXu  ,Mh'kuy  dfe'uj  xzsM&1]  okf.kT; dj]  eqjknkckn

tksu&eqjknkckn ds i= la[;k&3937 fnukad 16-03-2021 dk lUnHkZ xzg.k djus dk d"V djsa]
ftlds }kjk lwfpr fd;k x;k gS fd ,Mh'kuy dfe'uj xzsM&2 ¼vihy½] izFke] okf.kT; dj]
eqjknkckn ds }kjk loZJh ukWFkZ ,.M QwM ekdsZfVax izk0 fy0 547 'kfDr uxj] pUnkSyh dh vihy
la[;k th-,l-Vh-&95@20@o"kZ 2019&20 mRrj izns'k oLrq ,oa lsok dj fu;ekoyh ds fu;e
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86, ds vUrxZr O;kikjh }kjk ;ksftr okn dk fnukad 10-03-2021 dks fuLrkj.k djrs gq, :0
4771007-00 dh ,l-th-,l-Vh o :0 4771007-00 dh lh0th-,l-Vh dqy :0 9511774-00 dh
vkbZ-Vh-lh- tks dj fu/kkZj.k vf/kdkjh }kjk CykWd dh x;h Fkh] mldks vuCykWd djus ds vkns'k
fn;s x, gSa] tks fof/kd ,oa rF;kRed :i ls =qfViw.kZ gS] ftlds lEcU/k esa jktLo fgr esa mDr
U;kf;d vkns'k dk iqujh{k.k@ fjV ;kfpdk nk;j fd;k tkuk lehphu gSA mDr lanfHkZr i=
ds }kjk ,Mh'kuy dfe'uj xzsM&1] okf.kT; dj] eqjknkckn us i= esa vafdr rF;ka ds ǹf"Vxr
izFke vihyh; vkns'k fnukad 1-03-2021 ds fo:) iqujh{k.k@ fjV ;kfpdk nk;j djus dh
laLrqfr ds lkFk gh izFke vihy vkns'k fnukad 10-03-2021 ds fdz;kUo;u dks LFkfxr djkus dh
laLrqfr Hkh dh x;h gSA

2- ukWFkZ ,.M QwM ,oa lksgu yky usVodZ ls lEcaf/kr izdj.k esa vc rd d`r dk;Zokgh
dk laf{kIr fooj.k fuEuor~ gS&
• usVodZ ls lEcaf/kr MkVk fo'ys"k.k ,oa QhYM buiqV~l ds vk/kkj ij usVodZ dh tkWpA
• usVodZ dk foLrkj& eqjknkckn] lEHky] pUnkSlh] cnk;Ww] ckjkcadh
• usVodZ  dh  dk;Z  iz.kkyh&  fcuk  eky  ds  dsoy  buokWblst  dk  vknku&iznku]  cksxl
buokWblst ds ek/;e ls cksxl vkbZ0Vh0lh0 dk ykHkA
• vf/kdka'k ?kksf"kr O;kikj LFky ij dksbZ O;kikfjd xfrfof/k ughA
• tkWp ds nkSjku :0 6-88 djksM dk eky vfHkxzghrA
• foHkkxh; vf/kdkfj;ksa  dh Vhe }kjk eqEcbZ Hkze.k dj  SEBI  ,oa  MCX ls lwpukvksa  dk
ladyuA
• vc rd dh tkWp esa yxHkx ;0 200 djksM dh QthZ buokbZflax izdk'k esaA
• O;kikjh }kjk tkjh buokbZlst ds  ykHkkFkhZ  O;kikfj;ksa  dh ;0 10 djksM dh vkbZ0Vh0lh0
CykWdA
• eky ds vfHkxzg.k ds fo:) ek0 mPp U;k;ky; esa nk;j O;kikjh fjV ;kfpdk ij foHkkx dh
lcy iSjoh ds dkj.k O;kikjh dks jkgr ughA
• vfHkxzghr eky dh tCrh dh dk;Zokgh ds nkSjku :0 4-4 djksM dk bUMsfcVh ckW.M ,oa VSDl]
isukYVh ,oa Qkbu ds en esaa 2-47 djksM dh cSad xkjUVh tekA
¼ rRle; rS;kj fd;k x;k ,d izLrqrhdj.k irkdk &d& ij layXu gS½
loZJh ukWFkZ ,.M QwM ekdsZfVax ds usVodZ dh dk;Z iz.kkyh dh tkWp MCX }kjk dh x;h
gSA  MCX }kjk  ikfjr vkns'k fnukad 27 tuojh] 2020 ¼ izfr layXu i`"B la0 12 izLrj
la0 g & k½ ds fuEu va'k mYys[kuh; gSa&

(g) Subsequent  to the personal  hearing in the matter,  you vide email
dated July 19,2019 had submitted six invoices (with GST) of transactions
carried  out  between M/S Jai  Balaji  Trading Company (C & F agent  of
ISRPL as informed) and  NEFM amounting to Rs. 13.82 crores. However,
the corresponding funds received from/ commission paid to C& F Agent,
M/S Jai Balaji Trading Company, could not be traced to the Bank account
of  ISRPL.  Also,  no  relevant  documentary  evidences  like  agreement
between  ISRPL  and  M/S  Jai  Balaji  Trading  Company,  terms  of
appointment, terms of payment/ commission, etc. were provided by you in
support of the above.

(k) There  are  no  justifiable  reasons/relevant  documentary  evidences
provided by you for the following:

•Funds received from NEFM by ISRPL, whereas delivery of Mentha Oil
taken  by  ISRPL on  the  exchange  were  transferred  off-market  to  retain
related entities without any corresponding settlement of funds with these
entities.
• Invoices of purchase by NEFM from ISRPL were without GST.
• No documentary evidence including agreement between ISRPL and M/S
Jai Balaji Trading Company i.e. ( C&F agent), terms of appointment, terms
of payment/  commission,  actual  payment/  commission  to  M/S Jai  Balaji
Trading Company, etc.

bl usVodZ dh tkWp SEBI }kjk dh x;h gS A SEBI }kjk  ikfjr vkns'k fnukad
06-12-2019 ¼ izfr layXu i`"B la0 11 izLrj la0 11½ ds fuEu va'k mYys[kuh; gSa&

11- In  addition  to  the  above,  it  is  observed  from  the  submission
advanced by the notices, that except for NEFM none of the other Notices
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was registered with any mandi for Mentha Oil and majority of them have
appointed  Jai  Balaji  Trading  Company  as  their  C&F  Agent  for  off-
market/physical  market  transactions  in  the  Mentha  Oil.  Incidentally,  the
proprietor of this  C&F agent is  the father of Yash Guptaa,  A Group 'A'
entity in the interim order. The above facts submitted by the Notices raises
further suspicion that the trades executed by these entities through the said
C&F  agent  appears  to  have  been  executed  at  the  behest  of  or  under
instructions from NEFM. While perusing the submissions of NEFM and of
other Notices, I notice certain glaring inconsistencies in the stands taken by
them which need to be highlighted here.  AS  an illustration,  I  note that
NEFM has initially in its reply had admitted that it had procured stock of
Mentha Oil  from 5 entities viz. Invictus, Gaurav Gupta,  Saurabh Kumar
Vaish,  Vimuk and Yash Gupta.  However,  in  its  written submission  filed
before me after the personal hearing, is  has stated that Mentha Oil was
procured by it from Invictus, Gaurav Gupta and Yash Gupta and thereby has
preferred to remain silent about its transactions with Saurabh Kumr Vaish
and Vimuk. Further, NEFM has claimed that is was not aware about the
trading activities  of  entities  of  Group 'A'  and Group 'B'  especially  with
respect to their holding of Mentha Oil stock and  trading in Mentha Oil
futures, which have been highlighted in detail in interim order. However, on
the contrary to such a claim, NEFM has not rebutted the fact that apart from
giving funds to various entities directly ad indirectly for procurement of
Mentha  Oil,  it  had  also  given  funds  for  bearing  the  rental  charges  for
storage of Mentha Oil stock in the MCX approved warehouses NEFM has
also not disputed to the facts that it was paying fixed monthly payments to
certain entities during the relevant period who were holding on to the stock
of Mentha Oil. NEFM's claim that it was not aware about the clubbing of
position limits by MCX with respect to the positions in Mentha Oil futures
held  by  various  entities  of  Group  'A'  and  Group'B'  remains  highly
questionable,  since  these  entities  were  trading in  Mentha  Oil  apparently
with the funds provided by it to them and the same funds support from the
fact that the warehouse rent for storing Mentha Oil by Group' A' entities as
well as monthly payment to certain entities was being paid by none other
than  NEFM.  Moreover,  as  discussed  in  the  interim order,  MCX  had
reported that as soon as the positions of certain entities were clubbed, fresh
positions in Mentha Oil futures were being taken by a new set of entities
who were  also  found  to  be  funded  directly  or  indirectly  through proxy
entities  by  NEFM.  Another  instance  of  inconsistency  is  noticed  in  the
submission  of  Group 'A'  entities  who have claimed-that  they  were  only
providing handling and transportation services to NEFM whereas in reality,
the stock of Mentha Oil in exchange approved warehouses were held in
their names as owners, hence the claim made by them about providing only
handling  and  transportation  services  does  not  conform  to  their  actual
transactions. 

3- iz'uxr usVodZ esa  beneficiary  ds :i esa  'kkfey 26 iathd`r O;kikfj;ksa  }kjk
Fraudulently  Dyse dh 37-80 djksM vkbZ-Vh-lh- CykWd fd;k tkuk visf{kr FkkA fdUrq
lEcaf/kr O;kikfj;ksa ds dzsfMV ystj esa dqy feykdj dsoy :0 9-48 djksM vkbZ-Vh-lh- miyC/k
Fkh] tks CykWd dh x;hA

4- blh usVodZ esa  beneficiary ds :i esa 'kkfey ,d bdkbZ loZJh gcksZdse b.MLVz~ht
}kjk ek0 mPp U;k;ky; ds le{k fjV ;kfpdk la0 553@ 2020 nkf[ky dh x;h gS] ftlesa
fu;e& 86, rFkk Credit Blocking ds lEca/k esa eq[;ky; }kjk tkjh ifji= (SOP) dks
pqukSrh nh x;h gSA fu;e 86, dh oS/krk dks ek0 mPPk U;k;ky;] bykgkckn ds le{k dqN vU;
fjV ;kfpdkvksa ds ek/;e ls Hkh pqukSrh nh x;h gS] tks ek0 mPp U;k;ky; ds le{k fopkjk/khu
gSA

4-1 th-,l-Vh-,u- dh fjiksVZ ds vuqlkj mRrj izns'k jkT; esa dsUnz ,oa jkT; }kjk dqy
3739 ekeyksa esa :0 2859735606891-00 vkbZ-Vh-lh- CykWd dh x;h gSA

izLrj la0 3] 4 ,oa 4-1 esa vafdr rF;ksa@ vkWdMksa ls ;g Li"V gS fd] ;g izdj.k
jktLo dh ǹf"V ls vR;Ur egRoiw.kZ gSA
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In  accordance  with  the  provisions  of  Section  108(1),  the  Revisional
Authority may
(i)   on his own motion, or
(ii)   upon information received by him, or
(iii)   on request from the Commissioner of Central/ State Tax, or
(iv)  in  consequence of  an observation by the Comptroller  and Auditor
General of India

call for and examine the record of any proceedings and if he considers that
any decision or order passed by any officer subordinate to him is erroneous
in so far as it is prejudicial to the interest of revenue and is
(i) illegal or
(ii) improper or
(iii) has not taken into account certain material facts, whether available
at the time of issuance of the said order or not 

he may, if necessary, stay the operation of such decision or order for such
period as he deems fir and pass and order
(i) enhancing or
(ii) modifying or
(iii) annulling

the said decision or order.

2. However, the power of the Revisional Authority as above is subject
to the restrictions imposed in terms of sub-section (1) and (2) of Section
108 which is summarized in the following table:

Power  of  a  Revisional  Authority  upon  conjoint  reading  of  Section
107(12), 107 (16), 108(1) & 108(2)-

Sl.
No.

Order passed by Action on order Whether
Revision  is
permissible

1

2.

3

4

A Proper Officer
            Or
An  Appellate
Authority

• Order appealed against

• Six months from the date
of communication of the
order has not expired.

• three years after the date
of  passing  of  order
sought  to  be revised has
expired.

• Order  already  taken  for
revision  at  an  earlier
stage  or  revision  order
has been passed.

• Order  is  non-appealable
u/s 121

 No

NO

NO

No

5 A Proper Officer
or
An  Appellate
Authority

• Following  four
conditions are required to
be satisfied

(i) Order is not appealed against

(ii) Three years after the date of
passing  of  order  sought  to  be YES
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revised  has  not  expired  but  six
months  from  the  date  of
communication of the order has
expired.

(iii) Order not taken for revision
at  an  earlier  stage  or  revision
order has not been passed

(iv)  Order is not non-appealable
u/s 121

mDr ds vk/kkj ij izFke ǹ"V;k ;g izrhr gksrk gS fd] “Revisional Authority  ds Lrj
ls Appellate Authority under Section 107 }kjk ikfjr vkns'k ds lanHkZ esa /kkjk&
108 ds rgr iznRr 'kfDr;ksa dk iz;ksx fd;k  tk ldrk gSA

5- foHkkx ds le{k fodYi gSa&

(i) ek0mPp U;k;ky;]  bykgkckn d s le{k  fjV ;k fpdk  ;k sftr djr s g q,
LFk fxr g sr q  vu qj k s/ k  djukA

(ii) i qujh{ k. k  i z k f / kdkjh  d s mRrj  i zn s' k  ,l-th -,l-Vh  vf/ k fu;e dh  / k kj k
108  e s a  i znRr  'k fDr;k s a  dk  i z;k sx  djr s  g q,  vihyh;  fu.k Z;  dk s  i qujh f{ kr
fd;k  tkuk  rFk k  i qujh{ k. k  dh  i z fd z;k  i wj h  gk su  rd  vihyh;  vkn s' k  dk
fd z;k Uo;u LFk fxr fd;k tkukA

6- lelanHkZ esa ;g rF; Hkh laKku esa ykuk gS fd] vf/kfu;e dh /kkjk 109 ds vUrxZr
th-,l-Vh- vihysV fVz~C;wuy dk xBu vHkh ugh gqvk gSA th-,l-Vh vihysV fVzC;wuy dk xBu
gksus dh frfFk ds 6 ekg ds vUnj th-,l-Vh- vihysV fVz~C;wuy ds le{k vihy nk;j djus dk
fodYi Hkh foHkkx ds ikl gSA

7- vHk h  rd e q[;ky; Lrj  l s  Revisional Powers” dk  i z;k sx  ugh
fd;k x;k g SA

mDr  of.k Zr  ifj fLFk fr;k s a  e s a  i zLrj&5  (ii) d s  lEcU/ k  e s a  fu.k Z;  dh
fLFk fr e s a  uk sfVl@ vkn s' k k s a  dk  i z k:i fu/ k k Z f jr fd; s tku s dh vko';drk H k h
g k sx hA

d `i;k  mDr  rF;k s a  d s  vkyk sd  e s a  i zLrj  l a0  5  d s  lEc a/ k  e s a  fu.k Z;
y su k  pkg s aA

g0
(  vfuy dqekj dukSft;k )
fMIVh dfe'uj ¼th-,l-Vh½
okf.kT; dj eq[;ky;] y[kuÅ

g0
(  lat; dqekj ikBd )
TokbUV dfe'uj ¼th-,l-Vh½
okf.kT; dj eq[;ky;]m0iz0 y[kuÅ

,Mh0dfe0 ¼th-,l-Vh½
 

ofj"B foHkkxh; vf/kdkfj;ksa ls fopkj foe'kZ ds mijkUr izLrj la0 5 (ii) ij vafdr
fodYi vkSfpR;iw.kZ izrhr gksrk gSA

d`i;k lger gksuk pkgsa rFkk LFkxu vkns'k dk izk:i izLrqr fd;s tkus dh vuqefr
iznku djuk pkgsaA

                 dfe'uj egksn;

g0
(  c`ts'k dqekj f=ikBh )
,Mh'kuy dfe'uj ¼th-,l-Vh½
okf.kT; dj eq[;ky;]y[kuÅ
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              Stay djuk jkT; fgr esa cgqr egRoiw.kZ gSA

d0̀ Put up
     Sd/

       24-3-2021
 ( Ministhy S)

             Commissioner Commercial Tax, U.P.”

      (emphasis supplied)

45. The Court has also occasion to peruse the impugned order dated

26.3.2021,  wherein  the  Commissioner,  Commercial  Tax,  U.P.

Lucknow has accepted the proposal for revision and stayed the effect

and operation of the order dated 10.3.2021. The operative portion of

the order is reproduced herein below:-

vkn s’ k

1- ,Mh’kuy dfe’uj  xszM&1]  okf.kT;  dj]  eqjknkckn  tksu  ds  i=  la[;k  3937@
,Mh0dfe0 xszM&1@ok0d0eqn0  fnukad 16-03-2021 ls izsf"kr iqujh{k.k izLrko Lohdkj fd;k
tkrk gSA

2- ,Mh’kuy dfe’uj xszM&2 ¼ vihy½ izFke okf.kT; dj] eqjknkckn }kjk vihy la[;k
th-,l-Vh-&95@20@o"kZ  2019&20 fnukad 10-03-2021 esa ikfjr vihyh; vkns’k la[;k 194
fnukad 10-03-2021 rFkk vf/kfu;e dh /kkjk 161 ds vUrxZr ikfjr vkns’k la[;k 203@ 10-03-
2021 dk fdz;kUo;u rRdky izHkko ls iqujh{k.k izfdz;k iw.kZ gksus rd LFkfxr fd;k tkrk gSA

3- lEcaf/kr i{kksa dks lquokbZ gsrq uksfVl tkjh dh tk,A

la’kksf/kfr vkns’k vkys[k dh LoPN izfr;kW irkdk&d&ij layXu gSaA d`i;k Lo&Lrj
ls mDr dk ijh{k.k djrs gq, LFkxr vkns’k fuxZr djus gsrq i=koyh dfe’uj egksn;k ds
le{k izLrqr djuk pkgsaA

g0
26-03-2021
¼ lat; dqekj ikBd½
TokbUV dfe’uj ¼ th-,l-Vh-½ 
okf.kT; dj eq[;ky; m0iz0 y[kuÅA

ijh{k.kksijkUr la’kkf/kr LFkxu vkns’k vkys[k irkdk&d& ij layXu gSA
d`i;k lgefr dh n’kk esa gLrk{kj djuk pkgsaA

g0
¼ c`ts’k dqekj f=ikBh½
,Mh’kuy dfe’uj ¼ th-,l-Vh-½ 
okf.kT; dj eq[;ky;] y[kuÅA

dfe’uj egk sn;k

Sec.108: Power of Revisional Authority ds rgr ;g stay order jkT;fgr esa
t:jh gSA

g0
 26-03-2021
¼ fefuLrh ,l0½

     dfe’uj  
okf.kT; dj] m0iz0A 

d`i;k lacf/kr ls  vkns’k dh izfr;kW mDrkuqlkj izsf"kr djk;sa

g0
   26-03-2021
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¼ lat; dqekj ikBd½
  TokbUV dfe’uj ¼ th-,l-Vh-½ 

          okf.kT; dj eq[;ky; m0iz0 y[kuÅA”

46. Before dealing with the rival submissions to determine whether

the principles of natural justice demand that an opportunity of hearing

should be afforded to an assessee before an order under Section 108

of the SGST Act is made, the Court may appreciate the concept of

"natural justice" and the principles governing its application. 

47. Rules of "natural justice" are not embodied rules. The phrase

"natural  justice"  is  also  not  capable  of  a  precise  definition.  The

underlying principle  of  natural  justice,  evolved under  the  common

law,  is  to  check  arbitrary  exercise  of  power  by  the  State  or  its

functionaries. Therefore, the principle implies a duty to act fairly, i.e.

fair play in action. As observed by this Court in  A.K. Kraipak &

Ors. Vs. Union of India & Ors.26, the aim of rules of natural justice

is to secure justice or to put it negatively to prevent miscarriage of

justice. These rules can operate only in areas not covered by any law

validly made. They do not supplant the law but supplement it. (Also

see:  Income Tax Officer & Ors.  Vs.  M/s  Madnani  Engineering

Works Ltd., Calcutta27). 

48. In Swadeshi Cotton Mills Vs. Union of India28, R.S. Sarkaria,

J., speaking for the majority in a three-Judge Bench, lucidly explained

the meaning and scope of the concept of "natural justice". Referring to

several decisions, his Lordship observed as under:-

"Rules of natural justice are not embodied rules. Being means to an end and
not an end in themselves, it is not possible to make an exhaustive catalogue
of such rules. But there are two fundamental maxims of natural justice viz.
(i)  audi  alteram partem and (ii)  nemo judex in re sua.  The audi alteram
partem rule has many facets, two of them being (a) notice of the case to be
met; and (b) opportunity to explain. This rule cannot be sacrificed at the
altar  of  administrative  convenience  or  celerity.  The  general  principle  as
distinguished from an absolute rule of uniform application seems to be that
where a statute does not, in terms, exclude this rule of prior hearing but
contemplates a post-decisional hearing amounting to a full review of the
original  order  on  merits,  then  such  a  statute  would  be  construed  as
excluding  the  audi  alteram  partem  rule  at  the  pre-decisional  stage.
Conversely if the statute conferring the power is silent with regard to the
giving  of  a  pre-decisional  hearing  to  the  person  affected  and  the
administrative decision taken by the authority involves civil consequences
of  a  grave  nature,  and  no  full  review  or  appeal  on  merits  against  that
decision is provided, courts will be extremely reluctant to construe such a

26. AIR 1970 SC. 150
27. (1979) 2 SCC 455 
28. AIR 1981 SC 818 
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statute as excluding the duty of affording even a minimal hearing, shorn of
all  its  formal  trappings  and dilatory  features  at  the  pre-decisional  stage,
unless, viewed pragmatically, it would paralyse the administrative process
or frustrate the need for utmost promptitude. In short, this rule of fair play
must  not  be  jettisoned  save  in  very  exceptional  circumstances  where
compulsive  necessity  so  demands.  The court  must  make  every  effort  to
salvage this cardinal rule to the maximum extent possible, with situational
modifications. But, the core of it must, however, remain, namely, that the
person affected must have reasonable opportunity of being heard and the
hearing  must  be  a  genuine  hearing  and  not  an  empty  public  relations
exercise." 

49. Initially, it was the general view that the rules of natural justice

would apply only to judicial or quasi-judicial proceedings and not to

an administrative action. However, in  State of Orissa Vs. Binapani

Dei  &  Ors.29,  the  distinction  between  quasi-judicial  and

administrative decisions was perceptively mitigated and it was held

that even an administrative order or decision in matters involving civil

consequences, has to be made consistently with the rules of natural

justice.  Since  then  the  concept  of  natural  justice  has  made  great

strides  and  is  invariably  read into  administrative  actions  involving

civil consequences, unless the statute, conferring power, excludes its

application by express language. 

50. In  Canara  Bank  Vs.  V.K.  Awasthy30,  the  concept,  scope,

history  of  development  and  significance  of  principles  of  natural

justice have been discussed in extenso, with reference to earlier cases

on the subject. The principles of natural justice are those rules which

have been laid down by the Courts as being the minimum protection

of the rights of the individual against the arbitrary procedure that may

be adopted by a judicial, quasi- judicial and administrative authority

while  making  an  order  affecting  those  rights.  Concept  of  natural

justice has undergone a great deal of change in recent years. Rules of

natural justice are not rules embodied always expressly in a statute or

in rules framed thereunder. They may be implied from the nature of

the  duty  to  be  performed  under  a  statute.  What  particular  rule  of

natural justice should be implied and what its context should be in a

given  case  must  depend  to  a  great  extent  on  the  fact  and

circumstances of that case, the framework of the statute under which

29. AIR 1967 SC 1269
30. AIR 2005 SC 2090

www.taxguru.in



35

the enquiry is held. The old distinction between a judicial act and an

administrative act has withered away. Even an administrative order,

which involves civil consequences must be consistent with the rules

of  natural  justice.  Expression  'civil  consequences'  encompasses

infraction  of  not  merely  property  or  personal  rights  but  of  civil

'liberties,  material  deprivations,  and  non-pecuniary  damages.  In  its

wide umbrella comes everything that affects a citizen in his civil life.

 
51. In  Mohinder  Singh  Gill  &  Anr.  Vs.  The  Chief  Election

Commissioner, New Delhi & Ors.31, the Apex Court held that 'Civil

Consequences' undoubtedly cover infraction of not merely property or

personal rights but of civil liberties, material deprivations and non-

pecuniary damages. In its comprehensive connotation, everything that

affects a citizen in his civil life inflicts a civil consequence.

52. The question  in  regard  to  the  requirement  of  opportunity  of

being heard in a particular case, even in the absence of provision for

such  hearing,  has  been  considered  by  this  Court  on  a  number  of

occasions.  In  Olga  Tellis  &  Ors.  Vs.  Bombay  Municipal

Corporation & Ors.32 while dealing with the provisions of Section

314 of the Bombay Municipal Corporation Act, 1888, which confers

discretion on the  Commissioner  to  get  any encroachment  removed

with or without notice, a Constitution Bench of Apex Court observed

as follows: 

"It must further be presumed that, while vesting in the Commissioner the
power to act without notice, the Legislature intended that the power should
be exercised sparingly and in cases of urgency which brook no delay. In all
other cases, no departure from the audi alteram partem rule ('Hear the other
side') could be presumed to have been intended. Section 314 is so designed
as to exclude the principles of natural justice by way of exemption and not
as a general rule. There are situations which demand the exclusion of the
rules  of  natural  justice by reason of  diverse factors  like time,  place  the
apprehended  danger  and  so  on.  The  ordinary  rule  which  regulates  all
procedure is  that  persons who are likely to  be affected by the proposed
action must be afforded an opportunity of being heard as to why that action
should not be taken. The hearing may be given individually or collectively,
depending  upon  the  facts  of  each  situation.  A  departure  from  this
fundamental rule of natural justice may be presumed to have been intended
by  the  Legislature  only  in  circumstances  which  warrant  it.  Such
circumstances must be shown to exist, when so required, the burden being
upon those who affirm their existence." 

31. (1978) 1 SCC 405
32. [1985] 2 Supp SCR 51
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53. In C.B. Gautam Vs. Union of India & Ors.33 a question arose

whether in the absence of a provision for giving the concerned parties

an opportunity of  being heard before an order  is  passed under the

provisions of Section 269 UD of the Act, for purchase by the Central

Government  of  an  immovable  property  agreed  to  be  sold  on  an

agreement to sell, an opportunity of being heard before such an order

could be passed should be given or not. Relying on the decision of

this Court in  Union of India Vs. Col. J.N. Sinha34 and Olga Tellis

(supra) it was held that: 

"Although Chapter XX-C does not contain any express provision for the
affected parties being given an opportunity to be heard before an order for
purchase is made under Section 269-UD, not to read the requirement of
such an opportunity would be to give too literal and strict an interpretation
to the provisions of Chapter XX-C and in the words of Judge Learned Hand
of the United States of America "to make a fortress out of the dictionary."
Again, there is no express provision in Chapter XX-C barring the giving of
a show cause notice or reasonable opportunity to show cause nor is there
anything in the language of Chapter XX-C which could lead to such an
implication. The observance of principles of natural justice is the pragmatic
requirement of fair play in action. In our view, therefore, the requirement of
an opportunity to show cause being given before an order for purchase by
the Central Government is made by an appropriate authority under Section
269-UD  must  be  read  into  the  provisions  of  Chapter  XX-C.  There  is
nothing in the language of Section 269- UD or any other provision in the
said  Chapter  which  would  negate  such  an  opportunity  being  given.
Moreover, if such a requirement were not read into the provisions of the
said Chapter, they would be seriously open to challenge on the ground of
violations of the provisions of Article 14 on the ground of non-compliance
with  principles  of  natural  justice.  The  provision  that  when  an  order  for
purchase  is  made  under  Section  269-  UD-reasons  must  be  recorded  in
writing is no substitute for a provision requiring a reasonable opportunity of
being heard before such an order is made." 

54. In Sahara India (Firm) (1) v. CIT35 the Apex Court held that

unless  a  statutory  provision  either  specifically  or  by  necessary

implication excludes the application of principles of natural justice,

because  in  that  event  the  Court  would  not  ignore  the  legislative

mandate, the requirement of giving reasonable opportunity of being

heard before an order is made, is generally read into the provisions of

a statute, particularly when the order has adverse civil consequences

for the party affected.  The principle will  hold good irrespective of

whether  the  power  conferred  on  a  statutory  body  or  tribunal  is

administrative or quasi-judicial.

33. (1993) 1 SCC 78
34. [1971] 1 SCR 791

35.(2008) 14 SCC 151
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55. In  Siemens  Engg.  & Mfg.  Co.  of  India  Ltd  vs.  Union  of

India36 it was held by the Apex Court as under:-

“6. Before we part with this appeal, we must express our regret at the
manner  in  which  the  Assistant  Collector,  the  Collector  and  the
Government  of  India  disposed  of  the  proceedings  before  them.  It  is
incontrovertible that the proceedings before the Assistant Collector arising
from  the  notices  demanding  differential  duty  were  quasi  judicial
proceedings  and  so  also  were  the  proceedings  in  revision  before  the
Collector and the Government of India. Indeed, this was not disputed by
the  learned  counsel  appearing  on behalf  of  the  respondents.  It  is  now
settled law that where an authority makes an order in exercise of a quasi-
judicial function it must record its reasons in support of the order it makes.
Every quasi-judicial order must be supported by reasons. That has
been laid down by a long line of decisions of this Court ending with N.
M.  Desai  v.  The  Testeels  Ltd.  &  Anr.  (')  But,  unfortunately,  the
Assistant Collector did not choose to give any reasons in support of
the order made by him con firming the demand for differential duty.
This was in plain disregard of the requirement of law. The Collector in
revision did give some sort of reason but it was hardly satisfactory. He did
not deal in his order with the arguments advanced by the appellants in
their representation dated 8th December, 1961 which were repeated in the
subsequent representation dated 4th June, 1965. It is not suggested that the
Collector should have made an elaborate order discussing the arguments
of the appellants in the manner of a court of law. But the order of the
Collector could have been a little more explicit and articulate so as to lend
assurance that the case of the appellants has been properly considered by
him. If courts of law are to be replaced by administrative authorities and
tribunals,  as  indeed,  in  some  kinds  of  cases,  with  the  proliferation  of
Administrative law, they may have to be so replaced, it is essential that
administrative  authorities  and  tribunals  should  accord  fair  and  proper
hearing  to  the  persons  sought  to  be  affected  by  their  orders  and give
sufficiently clear and explicit reasons in support of the orders made by
them. Then alone administrative authorities and tribunals exercising quasi-
judicial function will be able to justify their existence and carry credibility
with the people by inspiring confidence in the adjudicatory process.  The
rule requiring reasons to be given in support of an order is, like the
principle of audi alteram partem, a basic principle of natural justice
which must inform every quasi-judicial process and this rule must be
observed in its proper spirit and mere pretence of compliance with it
would not satisfy the requirement of law. The Government of India also
failed to give any reasons in support or its order rejecting the revision
application. But we may presume that in rejecting the revision application,
it adopted the same reason which prevailed with the Collector. The reason
given by the Collector was, as already pointed out, hardly satisfactory and
it would, therefore, have been better if the Government of India had given
proper  and  adequate  reasons  dealing  with  the  arguments  advanced  on
behalf of the appellants while rejecting the revision application. We hope
and trust that in future the Customs authorities will be more careful in
adjudicating  upon  the  proceedings  which  come  before  them  and  pass
properly reasoned orders, so that those who are affected by such orders are
assured that their case has received proper consideration at the hands of
the Customs authorities and the validity of the adjudication made by the
Customs authorities can also be satisfactorily tested in a superior tribunal
or court.”

56.  Hon'ble  Apex Court  in  N. Ranga Rao & sons vs.  State  of

36. (1976) 2 SCC 981
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Karnataka and others37  considered  the  question  of  exercising

revisional  power  under  Section  15  of  Karnataka  Tax  on  Entry  of

Goods Act, 1979 (Act 1979) for determining limitation and held that

the initiation of proceedings would take place,  when the revisional

authority suo motu calls for the records and examines the same, as per

Section 15 (4) of Act 1979, which prescribes limitation for initiation

of revisional proceedings, whereas Section 15B prescribes limitation

for completion thereof. Hence, where the revisional authority called

for the records of the case from the first  appellate authority within

limitation  period,  the  revisional  jurisdiction  stood  exercised  within

limitation irrespective of the fact that notice to the assessee to show

cause  against  the  proposed  setting  aside  of  the  order  of  the  first

appellate authority was issued on a later date. Relevant portion of the

judgment is quoted hereinafter:-

“5. To complete the chronology of events, it may be noted that the order of
the First Appellate Authority was dated 28.3.1992, the order calling for the
records  by  the  Additional  Commissioner  was  around  16.3.1996,  the
decision,  on  the  question  of  error  in  the  order  of  the  First  Appellate
Authority  and  the  loss  to  the  revenue  consequent  thereto,  was  dated
16.3.1996, the show cause notice was dated 20.5.1996 and the same was
received by the assessee on 24.5.1996. The order ultimately passed by the
Additional  Commissioner  under  Section  15(1)  was  of  14/15.10.1996.
Therefore,  according  to  the  assessee,  mere  calling  for  the  records  for
examination around 16.3.1996 did not amount to exercise of power within
the meaning of Section 15(4) of the said 1979 Act and if that be the case
then,  according  to  the  assessee,  issuance  of  the  show  cause  notice  on
20.5.1996 was beyond the prescribed period of 4 years from the date of the
order passed by the First Appellate Authority on 28.3.1992. According to
the assessee, in the present case, the Additional Commissioner had initiated
proceedings by way of show cause notice on 20.5.1996. According to the
assessee,  proceedings  under  Section  15(1)  could  only  be  initiated  by
issuance  of  a  show  cause  notice.  According  to  the  assessee,  a  mere
consideration by the Additional Commissioner in his Chamber on 16.3.1996
regarding error in the order of the First Appellate Authority and the loss to
the revenue cannot constitute initiation of proceedings under Section 15(1)
and nor did it constitute exercise of power within the meaning of Section
15(4) of the said 1979 Act.  Consequently,  according to the assessee,  the
revisional proceedings (suo motu) were time barred. 

6. The Karnataka Tax on Entry of Goods Act,  1979 was enacted to
provide  for  the  levy  of  tax  on  the  entry  of  goods  into  local  areas  for
consumption, use or sale therein. Section 3 is the charging section. Under
Section 3 a tax was levied and collected on entry of goods mentioned in he
First Schedule into a local area for consumption, use or sale therein at the
rates  prescribed.  Section  3-A dealt  with  collection  of  tax  by  registered
dealer.  Chapter  III  dealt  with  filing  of  return,  making  of  assessment,
payment of taxes, recovery and collection of taxes. Under Section 5, every
registered dealer was required annually to submit a return to the AO within
the  period  prescribed.  Section  5(4)  and  5(5)  provided  for  passing  of

37 (2007) 9 SCC 691
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assessment  orders.  Section  8  dealt  with  payment  and  recovery  of  tax.
Chapter  V  dealt  with  appeals  and  revision.  Section  15  formed  part  of
Chapter V. We quote hereinbelow Section 15 and Section 15-B.

"15. Revisional Powers of Commissioner, Additional Commissioner,
Joint  Commissioner  and  Deputy  Commissioner:  (1)  The
Commissioner may on his own motion call for and examine the record
of any proceeding under this Act and if he considers that any order
passed therein by any officer subordinate to him is erroneous in so far
as it is prejudicial to the interests of the revenue, he may, if necessary,
stay the operation of such order for such period as he deems fit and
after  giving  the  assessee  an  opportunity  of  being  heard  and  after
making or causing to be made such inquiry as he deems necessary
pass  such  orders  thereon  as  the  circumstances  of  the  case  justify,
including  an  order  enhancing  or  modifying  the  assessment,  or
cancelling the assessment or directing a fresh assessment. 

(2) The Additional Commissioner may on his own motion call for
and examine the record of any proceedings under the Act, and if he
considers that any order passed therein by a Joint Commissioner, or
an  appellate  authority  of  the  rank  of  a  Deputy  Commissioner  is
erroneous in so far as it is prejudicial to the interests of revenue, he
may, if necessary, stay the operation of such order for such period as
he deems fit  and after giving the assessee an opportunity of being
heard  and after  making or  causing to  be made such inquiry as  he
deems necessary, pass such order thereon as the circumstances of the
case  justify,  including  an  order  enhancing  or  modifying  the
assessment  or  cancelling  the  assessment  or  directing  a  fresh
assessment.

(3) The Joint Commissioner may on his own motion call for and
examine the record of proceeding under this Act, and if he considers
that any order passed therein by any officer who is not above the rank
of Deputy Commissioner is erroneous in so far as it is prejudicial to
the  interests  of  revenue,  he  may,  after  giving  the  assessee  an
opportunity of being heard and after making or causing to be made
such inquiry as he deems necessary, pass such order thereon as the
circumstances  of  the  case  justify,  including  an  order  enhancing  or
modifying the assessment, or cancelling the assessment or directing a
fresh assessment.

(4) The power under sub-sections (1) to (3) shall be exercisable
only within a period of four years from the date of the order sought to
be revised was passed.

Explanation: In computing the period of limitation for the purpose of
sub- section (4) any period during which any proceeding under this
section  is  stayed  by  an  order  or  injunction  of  any  Court  shall  be
excluded. 

xxx 15-B. Limitation in regard to passing orders in respect of certain
proceedings:  (1)  Notwithstanding anything contained in  Sections  6
and  15,  where  any proceeding is  initiated  under  Section  6  or  any
records have been called for under Section 15, the authority referred
to in the said sections shall pass orders within a period of three years
from the  date  of  initiation  of  such  proceedings  or  calling  for  the
records, as the case may be: 

Provided that in respect of the proceedings initiated or records called
for before the date of commencement of the Karnataka Taxation Laws
(Amendment)  Act,  1977, orders shall  be passed within a period of
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four years from such commencement. 

(2) In computing the period specified in sub-section(1), the period
during which a proceeding, has been deferred on account of any stay
granted by any Court or any other authority shall be excluded."

7. A bare reading of section 15(1) indicates that the Commissioner,
Additional  Commissioner,  Joint  Commissioner  and  Deputy
Commissioner could suo motu call for and examine the records of any
proceedings  under this  Act  if  he  considered  that  any  order  passed
therein by any officer subordinate to him was erroneous so as to be
prejudicial to the interest of the revenue, he was empowered to stay the
operation of  such order for such period as  he deemed fit  and after
giving the assessee an opportunity of being heard and after making
such  inquiry,  as  he  thought  fit,  could  pass  such  orders  as  the
circumstances of the case would justify, including the order enhancing
or modifying the assessment or even cancelling the assessment or even
direct a fresh assessment. 

8. The pre-conditions to the exercise of this suo motu powers were two
fold, namely, error in the order passed by an officer subordinate to the
revisional  authority  and  prejudice  to  the  interest  of  revenue.  Once
these  two  conditions  stood  fulfilled,  the  revisional  authority  was
authorized to give an opportunity to the assessee of being heard and
after making such inquiry as he thought fit he could pass appropriate
orders as the circumstances of the case would justify. This power was
essentially a supervisory power. However, in order to ascertain whether
the officer subordinate to him had passed an erroneous order, which
was  also  prejudicial  to  revenue,  the  Commissioner  including  the
Additional Commissioner etc. was required to call for and examine the
record of such proceedings. Therefore, the revisional authority had to
call  for the  records,  he had to  examine such records,  he  had to be
satisfied  regarding  fulfilment  of  the  above  two  conditions  and
thereafter  give  opportunity  to  the  assessee  of  being  heard  and  on
making appropriate inquiry the revisional authority was empowered to
pass appropriate orders. 

9. It  is  important  to  note  that  under  Section  15(1)  there  was  no
provision  for  giving  a  show cause  notice  as  in  the  case  of  some other
similar enactments. However, the power under sub-sections (1), (2) and (3)
of Section 15 was exercisable only within four years from the date of the
order  sought  to  be  revised.  Under  Section  15(4),  therefore,  a  period  of
limitation  was  prescribed.  The  revisional  authority  had  to  exercise  its
powers only within four years from the date when the order sought to be
revised was passed. Therefore, under Section 15(1) read with Section 15(4),
there was no provision for issuance of a show cause notice. The reason is
obvious.  Section  15(4)  required  the  revisional  authority  to  exercise  its
powers within four years from the date of passing of the order sought to be
revised. The concept of exercising the power is important, particularly in
the absence of any provision for issuance of a show cause notice. When the
revisional  authority  suo motu  calls  for  the  records  for  examination  and
when he examines that records, the exercise of power under Section 15(4)
of the Act takes place. This can be equated to initiation of proceedings.

10. There  is  one  more  aspect  which  needs  to  be  considered.
Conceptually, there is a distinction between initiation of proceedings and
completion  of  proceedings  within  the  stipulated  period.  The  limitation
prescribed in Section 15(4) was the limitation for initiation of proceedings
whereas limitation prescribed in Section 15-B was in respect of completion
of proceedings within the prescribed period. In our view, a bare reading of
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Section  15-B  with  the  proviso  indicates  that  Section  15-B  was
retrospective.  Firstly,  the  Head  Note  indicates  limitation  in  regard  to
passing  of  orders  inter  alia  under  Section  15.  It  stated  clearly  that,
notwithstanding anything contained in Section 15, where any proceeding is
initiated under Section 6 or where any records have been called for under
Section 15, the authority shall pass orders within a period of three years
from the date of calling for the records. The proviso clarified that in respect
of proceedings in which records have been called for before the date of
commencement of the Karnataka Taxation Laws (Amendment) Act, 1997
(with  effect  from 1.4.1997) the revisional  authority  shall  dispose of  the
proceedings within a period of four years from such commencement. This
proviso indicates that proceedings in which records have been called for
even in cases falling before 1.4.1997 had to  be disposed of within four
years from the date of commencement of the (Amendment) Act, 1997. 

11. In  our  view,  Section  15-B  indicated  the  dichotomy  between
initiation  of  proceedings  and completion of  proceedings.  The legislative
intent  was  clear.  It  demarcated  two aspects,  namely,  commencement  of
proceedings  and  completion  of  proceedings  (outer  limit).  Section  15(4)
prescribed limitation for commencement of proceedings whereas Section
15-B  prescribed  limitation  for  completion  of  the  proceedings.  We  are
required to keep in mind that the Legislature intended maximum leeway in
cases where an error resulted in loss to revenue. In the circumstances, we
are  of  the  view  that  under  the  scheme  of  the  1979  Act,  the  initiation
proceedings took place when the revisional authority called for the records
of  the  case  from  the  First  Appellate  Authority  and,  therefore,  the
jurisdiction stood exercised within the period of limitation.

12.  Lastly, we may state that on 1.4.1997 in the present case the tax
appeal against the order of the Revisional Authority was pending decision
vide  Tax  Appeal  No.  E.T.  22/96.  Moreover,  the  law  of  limitation  is
generally procedural, hence, in our view, Section 15-B was retrospective.
For the above reasons, we find no infirmity in the impugned judgment of
the High Court.

13. Before  concluding,  we  may  state  that,  as  discussed  above,  the
Karnataka  Tax  on  Entry  of  Goods  Act,  1979  prescribed  limitation  for
initiation  of  proceedings,  it  also  prescribed  limitation  for  completion  of
proceedings unlike some other Acts under which the limitation prescribed
was  only  in  respect  of  completion  of  proceedings.  We  do  not  wish  to
comment  about  those  provisions/enactments.  Our  present  judgment  is
confined strictly to the 1979 Act herein.

14. For the aforestated reasons, we find no infirmity in the impugned
judgment of the Karnataka High Court and accordingly the civil appeal filed
by the assessee stands dismissed with no order as to costs. As regards the
merits of the case, we express no opinion as the same have not been argued
before us.”

   (emphasis supplied)

57. Considering the aforementioned dictum, the Court has occasion

to  peruse  the  supplementary  affidavit,  which  shows  that  after  the

impugned order dated 26.3.2021 was passed by the respondent no.3, a

notice  dated  07.5.2021  was  issued,  whereby  the  petitioner  was

directed  to  appear  on  02.6.2021  alongwith  record  of  purchases

effected  from  M/s  Jai  Balaji  Trading  Company  GSTIN
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09AANPG0918J1ZK. This much is apparent from the notice dated

07.5.2021 that it contained narration of facts leading to blocking of

credit under Rule 86A by respondent no.5, which was set aside by the

appellate authority. Rule 109 of the SGST Rules, 2017 provides for

service of notice in Form GST RVN-01 before an order under Section

108  is  passed  and  exhaustive  procedure  is  given  therein,  which

requires documents to be enclosed specifying the grounds on the basis

of  which  the  revisional  jurisdiction  is  sought  to  be  exercised.

Contrarily, the notice dated 7.5.2021 was in fact issued without any

ground  on  the  basis  of  which  it  could  be  said  that  there  was  no

material or record available before the respondent no.3 for exercising

jurisdiction  under  Section  108.  In  the  RTI  reply  dated  28.7.2021

issued  by  the  Deputy  Commissioner  (Administration)  and  Public

Information Officer, Commercial Tax, Moradabad, which is appended

as  Annexure  SA-1  to  the  affidavit,  it  has  been  informed  that  the

records of the Appellate Authority in Appeal No.95/2020 (2018-19)

were neither called for by the office of respondent no.3 nor the same

were ever dispatched by the office of the Appellate Authority to the

office  of  the  respondent  no.3.  As  such,  the  respondent  no.3  has

assumed the jurisdiction under Section 108 without calling for and

examining the record of the aforesaid Appeal filed by the petitioner

company.  The  respondent  no.3  has  assumed  the  jurisdiction  under

Section 108 merely on the basis of letter sent by the respondent no.4.

The powers,  as  conferred  under  Rule  86A,  could  not  have  been

exercised merely on the ground that an inquiry has been initiated as

there is a suspicion that the transactions were sham.

58. While  forwarding  the  noting  dated  24.3.2021,  the  Joint

Commissioner  (GST),  Commercial  Tax  Headquarters,  U.P.  had

submitted  in  para-5  that  the  department  has  two options  either  to

prefer the writ petition before Hon'ble High Court and press for stay

of the order passed by the Appellate Authority or under the revisional

authority under Section 108 the appellate order is to be reviewed and

till the finalization of proceeding of revision, the appellate order may

be  stayed.  In  para-7  of  the  said  communication,  it  has  also  been

averred that till date at the headquarter level the revisional power has
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not been exercised. After deliberation with the superior officials, the

Additional  Commissioner,  Commercial  Tax,  U.P.,  has  submitted

categorical  comment  in  para-5  (ii)  of  the  endorsement  dated

24.3.2021 to the Commissioner, Commercial Tax, U.P. that the second

option is reasonable and in case the same is approved, accordingly

leave  may be accorded so  that  the proposal  of  stay  order  may be

placed.  Consequently,  after  an  endorsement  by  the  Commissioner,

Commercial Tax, U.P. dated 24.3.2021, the stay order was passed on

26.3.2021.  The  entire  relevant  noting,  as  averred  above,  clearly

reflects  to  the  Court  that  even though the  revisional  authority  has

exercised under-mentioned provision but  there  was no independent

application of mind. 

59. The preconditions for the exercise of powers are basically two

folds, namely, error in the order passed by an officer subordinate to

the revisional authority and prejudice to the interest of revenue. Once

these  two  conditions  stood  fulfilled,  it  was  incumbent  upon  the

revisional authority to give an opportunity to the assessee of being

heard and after making such enquiry as he thought fit he could pass

appropriate orders as circumstances of  the case would justify. This

power is basically a supervisory power. However, in order to ascertain

whether the officer subordinate to him has passed an erroneous order,

which  may  be  prejudicial  to  the  revenue,  the  Commissioner  is

required to call for and examine the record of such proceedings.

60. In the present matter, admittedly without summoning the record

the  notice  was  prepared  by  the  subordinate  officers  in  which  two

options were indicated to the revisional authority with an observation

that in case second option is approved, accordingly stay order may be

prepared.  This  may  not  be  intention  of  the  legislature  while

incorporating the said feature. Once the supervisory power is being

exercised in absence of relevant record merely on the basis of certain

noting, which is forwarded to the revisional authority for exercising

the powers it is sheer misuse of the power. The said practice cannot be

accepted by this Court.

61. After  considering  the  record,  the  Court  is  of  the  considered

opinion that while exercising the revisional power the authority has

www.taxguru.in



44

given  go-bye  to  the  procedure,  that  too  without  application  of

independent mind. The intent of the legislature to accord such power

under the revision with a rider is to ensure that there may not be errors

in  the  order  passed  by  the  officer  subordinate  to  the  revisional

authority  and  the  order  may  not  be  prejudicial  to  the  interest  of

revenue. On the above parameters there is hardly any scope for taking

another  view.  Admittedly,  the  order  impugned  has  been  passed  in

absence of record and the revenue authority has proceeded to endorse

on  the  dotted  line,  which  has  been  submitted  by  the  subordinate

officer.  Even  though,  the  appellate  order  was  appealable,  which

clearly reflects that said action is contrary to the procedures contained

therein. The order must be supported by reasons but unfortunately the

revisional authority/Commissioner did not choose to give reasons in

support of order passed by him. This was in plain disregard to the

requirement of law. The said order does not satisfy the requirement of

law. Therefore, the said action cannot be accepted.     

62. For  the  reasons  above,  the  impugned  order  dated  26.3.2021

cannot sustain and accordingly, the same is set aside.

63. Consequently, the writ petition stands allowed.

64. Let  original  record be returned to Shri  B.K.  Pandey, learned

Additional  Chief  Standing  Counsel  appearing  for  the  State

respondents.

65. The  party  shall  file  computer  generated  copy  of  such  order

downloaded from the official website of High Court Allahabad, self

attested by the petitioner alongwith a self attested identity proof of the

said person (preferably Aadhar Card) mentioning the mobile number

to which the said Aadhar Card is linked.

66. The concerned Authority/Official  shall  verify the authenticity

of such computerised copy of the order from the official website of

High  Court  Allahabad  and  shall  make  a  declaration  of  such

verification in writing.  

Order Date :-31.8.2021
RKP 
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