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JUDGMENT |

1. The appellant a ljmlted company, _reglstered v1de Tm No

07690186090 has filed present 04- appeals against orders dated
- 25/03/2019, passed by leamed Specml Objeonon Hearmg Auihorlty_ -

o (m short SOHA)

2. Vide unpugned order Iearned SOHA disposed of objectlons'
-~ filed by the appellant — objector against notice of default assessment

of 1fo and interest 1ssued by Assessing  Officer — AVATO on

. | 07X01X2019 18/01/’2019 & another othet order---dated 18/01/2019 u/s

. ‘\L,H.\.L

32 of DVAT Act (here~1n~aﬁer referre_ff \fﬁgﬁAct) and also
' ."c}, . _
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——
! - against separate order.-pa‘ssed while imposing penalty w's 33 of the
e {,DVAT Act. Thé brdér of pé'nalty p‘éi‘tains to the year 2014.-Other 3
- ofders pértaih.to' '1# _quarter,'_.?ﬁrd quarter and.ﬁl.-th- quarter “of the year
o4 S _ . B S
3 | .In.the II.IO'[iIC_S Qf the default '-éslsessmént of tax and in'terlcst for
" the 1* Iqua'rtef,_ w/s 32 of the Act, AVATO observed in the manner as B
| ‘_‘That Cross checkiilg of the purchase rélﬁtéd data filed by the
- -dealer online in'AnneXure»-ﬁA with. the Anﬁexuie-ZB filed by
respective sellmg dealer reveals that more input tax credit has
- been clau'ned than the correspondmg output Tax if amy, |
| reported by the sellmg dealer. The dealer -has thus olalmed_
- excess Input Tax Credlt in violation of the prowsmns of clause
_.(g of sub sectlon (2) of Sectmn 9 of Delhl Value Added Tax
'_ _Act 2004 and is therefore hable for default assessment per._'-'
| _clause (c) and (d) of sub section (1) of secuon 32 of Delhll
Value Added Tax Act, 2004.”

- Other two orders in respect of 3rd and 4 quflrter are on same
lmes ‘L‘tld on the same ground ' | |
__In_ the notiCe _-of assessment df pcnaﬁy..u_/s 33 DVAl _Act,.-
As-sessing Ofﬁce'r-AVATO directed the' appéllaﬂt—deaier tlo pay a
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4, Whlle drsposmg of the objeetrons ﬁled by appellanl — objector

vide nnpugned orders, learned OHA observed that purchase was

" confirmed from M/s D RN Teehnology, whereas purchases frorn

pr
other different - dealers remalned unverified, and as such, he

- di'sallowed' the ITC'. claim of the"eppellant regarding -the other

o purehases As-a result, amount of penalty was ' reduced to Rs

5,58 765/~ from Rs, 8 40 420/—
Henee, these app'eals.
5. Arguments'heard. File perused.

6. Learned counsel for the appellant has referred to the provrslens |

“of section’ 9 of lhe DVAT Act and then tO’ the decision in Suvasini "

Chantable Trust v.. Government of NCT of Delhi &Another

_WP (C) 4086/2013 deelded by our own Hon ble High Court on

o 26X10/2_017, to submit tha_t _R_evenue is preelud_ed from IIWOkng

~ section 9(2) (&) of tlie DVAT to deny ITC to a purchasing dealer |

- who has bone,-ﬁde entered into a purchase lransactlon with a

regrstered selhng dealer who had lSSllGd a tax invoice reflecting the

TIN _nu.mb_er._ Therefore, the contention raised by Learned Counsel

for the appellant is that the appeals be allowed :_and: the impugned

| orders be set aside, and as a result the app_el_lant be allowed refund of .'

- the tax, interest, penalty already deposited under profes_‘[.

9(1) of t1e Act whleh prowdes for tax eredri is subject to- the o

D

7 Learned Counsel for the Revenue haS. s‘ubmitted that sectinn

* provisions of syl SECH

eq%’]f'
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| {(g) of the sub-section, when the appellant - pquhasing dealer failed

to justify the mismatch regarding the 'Sale/purchase, as depicted in
2A & 2B, the appeals deserve to be dismissed, and the _appellant is
not entitletl to claini ITC as prayed. |

8.  Section 9(2)(g) of the Act prowdes that no ta,x credit shall be

allowed to the dealer or class of defllers unless lhe tax pa1d by the |
purchasmg dealer h’lS ELClILl‘llly been deposited by the selllng dealer- o

| with the Govermnem or has been lawfully adjusted against output

tax 11ablllty and correoﬂy reflected in the return filed for the-

‘www.taxguru.in
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respectlve tax period.

0. In Suvasml Chamable Trust’ case (supra) partlcularly in para L

28 to 30, Ilon’ble ngh Court observed in lhe manner as .

“At the outset, it requires to be understood that Section 2 @)@

~ of the DVAT Act 1mpl1c1lly recogmzes that when thc buyver
. pays the seller the price for purchflse of goods such price 13’_"-
mcluswe of the DVAT for Wthl’l the seller is l1able" to pay to
the Government thh is why, it talks of payment by the
_buyer of the liability ‘th’lt is essentlally that of the seller VAT

| is an mdlrect tax, the m(;ldcnce of Wh1ch can be passed on fmd_.

is in fact passed on by the seller to the purchaser

'To be eligible for.ITC? the jjurchasihg dealer Who, -apaft from |

being 'registered under the -DVAT Act, has to take care to

| Verify tha;t {h < e\l';\;}ng dC’LlGl‘ is also a reglstered dealer and has |
Wi :der the DVAT Act. The second condition

v G e Ay
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is that such reglstered Se]_lmg dealer has to issue to the

purchasing dealer a “4ax i mvmoe in terms of Section 50 of the

- DVAT Act. Suoh tax invoice W()lll,d obwously set out the TIN

number of the selling dealer. The purchasing dealer can check

on the wéb portal of the Dep'irtmenf if the selling dealer is a

| ﬁctmous person. or a ‘person  whose reglstratlon stands_ |
: cancelled As long as the purchasmg dealcr has taken a,ll these_

- steps, he cannot be ﬁ:xpected to keep track of whether 1,116 -

- __Sellmg dealer has in fact dep.QSIted the tax collected with the |

Government or has lawfully adjusted it agains‘f his 'ou‘tput tax

liability. The purchasmg dealer cam, of course, ascertam if

| there is any mlsmatch of Annexures 2A and 2B but, assummg

it is.on account of the seller’ S default there is 11ttle he ca;n do"

about it.

_Another dlfﬁcul‘ty that the purchasmg dealer would face is that |

‘he would have no acoess to the return ﬁled by the Sellmg dealer :

pamcularly since under Section 98 (D of the DVAT Act those

_-'meuIaIS are memt to be conﬁdenﬂal Under Sectlon 98 (3) 3

() of the DVAT Acl 1t is poss1ble for the Commlsswner

: whcre he considers it desirable i in the pubhc interest, to publish

- such m_formahon. That hinges on the Commlssmner placing

~ those detail_s in public domain. If the Commissioner has not

. plaCed such" information in the "public dOmaiil ‘then it is nextto

www.taxguru.in
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the selling dealer to make a correct disclosure of the.sales made

in his retur_n.” | |

In para_3_4, Hoh’b_le'High. Court went on to observe that denial
of ITC would be justified where the purchasin'g'dealer has acted - -
wﬂhout dlllgence but demal of ITC to a bona-fide to a purchasmg

dealer who has taken all the necessary preoautmn fails to dlstmgulsh

such a dlllgence purchasing dealer ﬁ‘om the one that has not acted

bonaﬁde dealer.

10, Here, as finds mentidned n the impugiied'order the appellant-

| objector presented before the Learned OHA AR documents like

Tax invoice 1ssued by the dealer Annexure 2B of sellmg dealer,

_. Annexure QA of purchasing dealer copy of ledger A/ c of purchasing -
'dealer, copy of Iedger Afs of Sellmg dealer, Stock Reglst_er etc.

The Assessmg officer has not lewed tax interest and penalty

on the ground tha the purchasmg dealer Was not dlhgem, or that he i is |
not a bonafide pu_rchasmg_ dealer. The tax, interest and penalty have

- been levied/ 'impbs‘ed because_ of mismatch of 2A & 2B. Tt is also not

case of the Revenue that the purchasing dealer and selling dealer -

were in collusion with each other or that the invoices submitted by

-~ the appellant—purehasmg dealer are false and fabrlcated In the given

- circumstances, the result is ihat the Revenue departmem was

R precluded from mvokmg provisions of section 9(.2) of the DVAT to -

'deny ITC to the appellant purehasmg dealer WhO bona-ﬁde entered'
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ratio in Suvasini Charitable Trusf’s case (supra), to the facts and |
circumstances ef present case, it is held that the appellant is entitled

to claim ITC, which has been rejected by the Assessmg ofﬁeer a.11d -
also by the Iearned SOHA -

For the aforesaid reasons, it is held that learned Assessing

~ officer should not have 1mposed penalty on the aforesaid grou.ncl of

m1smatch and that learned SOHA fell in error in upholdmg

- imposition of _penalty to the tune _of Rs, 5,5-_8,765%—011 the sald_ ground. |

: 11. Tn view of the above' discﬁssion all the 'fom"l appeals are”

'_ allowed and the ]mpugned orders .passed by learned SOHA are -

hereby set a31de so far as levy of tax, interest for the 1% 3™ & 4%
quarter,- 2014 alid.'_imposition of -p'enaliy' foi"'the tax period annual
2014, are eoneemed. Revenue to take consequential steps in

accordance with law as regards refund, while. taking into

| consideration the claim of the appellant dealer as reg'u:ds the ITC

" ’Lllowed vide this Judgment

12, F11e be. con51gned to the reeord room. Copy of the order be - f
sent to both the parties as”per rules One copy be sent to the

concerned authorlly “Another eopy be dlsplayed on the eoncemed' o

' 'Web51te _

e Announced in' gpen Court,

Rl T Member 7
2N
ST :
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R Appeal No. m]_mm/gg.q( Uy Dated: |71/ 203
Copy_t'o:-'- | |
() VATO(Ward-24) (6 Dealer.
(2) - Second case file - - {7y~ Guard File
() - Govt. Counsel - (8) VATO (L&J)

. (4)  Secretary (Sales Tax. Bar Assoclauon) .
(5). P8 to Member (J) for uploading the judgment on ihe porta.l of
DVATX GST Dc—:lhi throu gh EDP bramh _

© PS/PA to Member (A)
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