IN THE HIGH COURT OF HIMAGHAL PRADESH, SHIMLA

Income-tax Appeal No. 36 of 2006
Reserved on: 23.11.2011 S
Date of decision:  28.11.2011

Commissloner of Income-tax, Shimla %@m

Versus

M/s H.P.Housing Board, Shimla Q Respondent.

Coram

The Hon’ble Mr.Justice Deepak @up@

The Hon’ble Mr. Justice V.K.Ahuja, J
Whether approved for repo:ﬂng

. Vandana Kuthiala, Advocats.

Mr. M.M.Khanna, Sr. Advocate with Shri
Vayur Gautam, Advocate.

% The following interesting questions arise for decision
In the present case: -

i Whether on the facts and In the drcumstances of the
case the Hon'ble Tribunal was right In law that the Interest
paid/credited by the Housing Board on the amount depesitad by
the allottess on account of delayed allctment of flats does not
fall under the deffinition of intarest as assigned to it n sub-
section (28A) of Section 2 of the Income-tax Adt, 19617

2 Whether on the facts and in the drcumstances of the
case, the Hen'ble Tribunal was rght In helding that the Interest
pald or credited by the Heousing Beard to its allottees (payses)
was of capital nature and thus net subject to deduction of tax at
source when as per law it is the reciplent (payes) who cam
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dedide fif a particular receipt (interest in this case) is of revenue
or capital in nature.”

2. Briefly stated the facts are that the assessee-Housing

houses/flats wherein the allottees were required to depos
some amount with the petitioner and <ta%»bea
carried out out of these amounts. of the Idons of
the terms of allotment was that | of the

house/flat Is not given to the al in a particular time

Ilabletopaylnwstto

pald Interest at the agreed rate to the

al of the letter of allotment. The Income-tax
Ofﬂcer(TDS)carrledoutasurveyandfoundﬂ'natme
see had not deducted tax at source and he held that

%@ the amount pald by the assessee to the allottees was In the

nature of interest within the meaning of Section 2(28A) of
the Income-tax Act and in terms of Section 194A of the
Income-tax Act, tax had to be deducted at source. He
dedded the case accordingly.

3. The assessee filed an appeal and the Commissioner of
Income-tax held that the amount pald by the Board was not
really Interest within the meaning of Section 2(28A) but
actually compensation for the delay in construction of the
house and handing over possession of the same to the
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allottees. It came to the condusion that the Interest was
merely a convenient method to calculate the amount of
compensation in order to standardize it. The reven
an appeal agalnst the sald judgement, which was d
Hence, this appeal. o
To appredate the rival contention , It

would be appropriate to refer to relevant portion of

Sections 2(28A) and 194A of Act, which read
as follows:-

means interest payable in

act of any meneys borrewed or deb

Incurred (nduding & deposit, clalm or other similar Hght

(1) Amy persom mot belng am

individuval er a Hindu undivided family, whe [s
@ responsible for paying to a resident any income by wary

of interest other than income (by way of nterest on
securities) shall, at the Hme of credlit of such Income to
the account of the payes or at the Hme of payment
thereof n cash or by lssue of a cheque or draft or by any
other modse, whichever s earlier, deduct mcome-tasx
thereon at the rates in forcs.”

Ms. Vandana Kuthiala, leamed ocounsel for the
revenue, has placed reliance on the judgement of the
Madras High Court In Viswaprya Finandal Services and
Securffies Lid. Vs. Commissioner

off
(2002) 258 ITR 496, wherein the Madras High Court
held as follows:-

-+ bowmosceson - MM SAXQUIrU.IN



4

“"The definition of interest, after refterring to the interest
payable In any manner in respect of amy moneys
borrowed or debt incurred proceeds to indude in the
{tarmms meney borrowed or debt incurred, depesits, daims

oneys recsived as depesits or oh money clalms or
or obligations incurred in relation to money, such
s, by this statutery definiton, regarded as

@ '
6 Ms. Kuthiala, relying upon the aforesaid observation

X submits that the allottees had deposited some amount with
the Board and now when Interest was belng pald on this
amount the same was interest within the meaning of Section
2(28A) and in terms of Section 194A of the Act tax at
source had to be deducted by the Board.

7. In our view this judgement is not applicable to the
facts of the present case. In the case before the High Court
the assessee was a Company engaged In retall finance
services. It had assured the Investors that If they Invest
money with the assessee company they would be refunded
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guaranteed repayment of amount Invested within 36 months
at a minimum retum of 1.5 percent. The retum could be
more than 1.5 percent but the company had prom

under no drcumstance the return would be less
guaranteed return of 1.5 percent. It was in th

the Madras High Court held that what pa the
Company was Interest and nothing . There can be no

dispute with the law lald down High Court but
the question which a the case Is whether the
amount pald by ls by way of Interest or
otherwise.

nd It stands proved that in case the
within the stipulated period the Board

t be llable to pay Interest. When construction of a

Qs(g j@.lselsdelayedﬂ'nerecanbeescalaﬂonlnﬂ'necostof

construction. The allottee looses the right to use the house

OX and Is deprived of the rental Income from such house. He ls
% also deprived of the right of Iving In his own house. In
these drcumstances the amount which is paid by the Board

ls not payment of Interest but In our view Is payment of

damages to compensate the allottee for the delay In the

construction of his house/flat and the harassment caused to

him. It may be true that this compensation has been

calculated In terms of Interest but this Is because the partles
by mutual agreement agreed to find out a sultable and
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convenlent system of calculating the damages which would
be uniform across the Board for all the allottees.

mention that the National Consumer Dispute

@dn&m Commission In Revision Petition No. 2244 of 1999
titled as @.D.A. Vs. Dr. N.K.Gupta under similar situation

held that when the State Commission directed payment of

Interest to the allottees for delayed completion of flats the
same did not fall within the purview of Section 194A of the

Income-tax Act.

In the present case the allottees had not given the
money to the Board by way of deposit nor had the Board
borrowed the amount from the allottees. The amount was
pald under a self finandng scheme for construction of the
flat and the Interest was pald on account of damages
suffered by the daimant for delay in completion of the flats.
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In view of the above discussion, we answer both the
questions in favour of the assessee and against the revenue.
The appeal is accordingly dismissed with no order as-to

( Despak @

2t [b@tr, 2014, (%ﬂﬂ@ Y T

)% 3@
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