
Material relied upon

Exhibit – 0 - Relevant Legislative Enactment

Fees for professional or technical services. 

194J. (1) Any person, not being an individual or a Hindu undivided family, who is responsible for 
paying to a resident any sum by way of—

(a) fees for professional services, or
(b) fees for technical services, [or]
(ba) any remuneration or fees or commission by whatever name called, other than those 

on which tax is deductible under section 192, to a director of a company, or
(c) royalty, or
(d) any sum referred to in clause (va) of section 28,

shall, at the time of credit of such sum to the account of the payee or at the time of payment thereof in 
cash or by issue of a cheque or draft or by any other mode, whichever is earlier, deduct an amount 
equal to two per cent of such sum in case of fees for technical services (not being a professional services) 
or royalty where such royalty is in the nature of consideration for sale, distribution or exhibition of 
cinematographic films and ten per cent of such sum in other cases, as income-tax on income comprised 
therein :

Provided that no deduction shall be made under this section—

(A)
from any sums as aforesaid credited or paid before the 1st day of July, 1995; or

(B)

where the amount of such sum or, as the case may be, the aggregate of the amounts of 
such sums credited or paid or likely to be credited or paid during the financial year by the 
aforesaid person to the account of, or to, the payee, does not exceed—

(i) thirty thousand rupees, in the case of fees for professional services referred to in clause 
(a), or

(ii) thirty thousand rupees], in the case of fees for technical services referred to in clause (b), 
or

(iii) thirty thousand rupees], in the case of royalty referred to in clause (c), or
(iv) thirty thousand rupees], in the case of sum referred to in clause (d) :]

Provided further that an individual or a Hindu undivided family, whose total sales, gross receipts or 
turnover from the business or profession carried on by him exceed one crore rupees in case of business 
or fifty lakh rupees in case of profession during the financial year immediately preceding the financial 
year in which such sum by way of fees for professional services or technical services is credited or 
paid, shall be liable to deduct income-tax under this section :

Provided also that no individual or a Hindu undivided family referred to in the second proviso shall 
be liable to deduct income-tax on the sum by way of fees for professional services in case such sum is 
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credited or paid exclusively for personal purposes of such individual or any member of Hindu 
undivided family:

Provided also that the provisions of this section shall have effect, as if for the words "ten per cent", 
the words "two per cent" had been substituted in the case of a payee, engaged only in the business of 
operation of call centre.

(2) [***]
(3) [***]
Explanation.—For the purposes of this section,—

(a) "professional services" means services rendered by a person in the course of carrying on legal, 
medical, engineering or architectural profession or the profession of accountancy or technical 
consultancy or interior decoration or advertising or such other profession as is notified by the 
Board for the purposes of section 44AA or of this section;

(b) "fees for technical services" shall have the same meaning as in Explanation 2 to clause (vii) of 
sub-section (1) of section 9;

(ba) "royalty" shall have the same meaning as in Explanation 2 to clause (vi) of sub-section (1) 
of section 9;

(c) where any sum referred to in sub-section (1) is credited to any account, whether called 
"suspense account" or by any other name, in the books of account of the person liable to pay 
such sum, such crediting shall be deemed to be credit of such sum to the account of the payee 
and the provisions of this section shall apply accordingly.

9. Income deemed to accrue or arise in India. 

(1) The following incomes shall be deemed to accrue or arise in India:— 
xxx xxx xxx 

(vi) income by way of royalty payable by—
 xxx xxx xxx 
(b) a person who is a resident, except where the royalty is payable in respect of any right, property or 
information used or services utilised for the purposes of a business or profession carried on by such 
person outside India or for the purposes of making or earning any income from any source outside 
India; 
xxx xxx xxx 

Explanation 2.—For the purposes of this clause, "royalty" means consideration (including any lump 
sum consideration but excluding any consideration which would be the income of the recipient 
chargeable under the head "Capital gains" for—

(i) the transfer of all or any rights (including the granting of a licence) in respect of a patent, invention, 
model, design, secret formula or process or trade mark or similar property;

(ii) the imparting of any information concerning the working of, or the use of, a patent, invention, 
model, design, secret formula or process or trade mark or similar property ; 
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(iii) the use of any patent, invention, model, design, secret formula or process or trade mark or similar 
property ;

(iv) the imparting of any information concerning technical, industrial, commercial or scientific 
knowledge, experience or skill ;

(iva) the use or right to use any industrial, commercial or scientific equipment but not including the 
amounts referred to in section 44BB; 

(v) the transfer of all or any rights (including the granting of a licence) in respect of any copyright, 
literary, artistic or scientific work including films or video tapes for use in connection with television 
or tapes for use in connection with radio broadcasting; or (vi) the rendering of any services in 
connection with the activities referred to in sub-clauses (i) to (iv), (iva) and (v). 

Explanation 3.—For the purposes of this clause, "computer software" means any computer 
programme recorded on any disc, tape, perforated media or other information storage device and 
includes any such programme or any customized electronic data. 

Explanation 4.—For the removal of doubts, it is hereby clarified that the transfer of all or any rights in 
respect of any right, property or information includes and has always included transfer of all or any 
right for use or right to use a computer software (including granting of a licence) irrespective of the 
medium through which such right is transferred. 

Explanation 5.—For the removal of doubts, it is hereby clarified that the royalty includes and has 
always included consideration in respect of any right, property or information, whether or not— 
(a) the possession or control of such right, property or information is with the payer; 
(b) such right, property or information is used directly by the payer; 
(c) the location of such right, property or information is in India.”

The Memorandum explaining the provisions in the Finance Bill 2012 states: 

“Section 9(1)(vi) provides that any income payable by way of royalty in respect of any right, property 
or information is deemed to be accruing or arising in India. The term “royalty” has been defined in 
Explanation 2 which means consideration received or receivable for transfer of all or any right in 
respect of certain rights, property or information. Some judicial decisions have interpreted this 
definition in a manner which has raised doubts as to whether consideration for use of computer 
software is royalty or not; whether the right, property or information has to be used directly by the 
payer or is to be located in India or control or possession of it has to be with the payer. Similarly, 
doubts have been raised regarding the meaning of the term processed. Considering the conflicting 
decisions of various courts in respect of income in nature of royalty and to restate the legislative 
intent, it is further proposed to amend the Income Tax Act in following manner:- (i) To amend Section 
9(1)(vi) to clarify that the consideration for use or right to use of computer software is royalty by 
clarifying that transfer of all or any rights in respect of any right, property or information as 
mentioned in Explanation 2, includes and has always included transfer of all or any right for use or 
right to use a computer software (including granting of a licence) irrespective of the medium through 
which such right is transferred. (ii) To amend section 9(1)(vi) to clarify that royalty includes and has 
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always included consideration in respect of any right, property or information, whether or not (a) The 
possession or control of such right, property or information is with the payer; (b) Such right, property 
or information is used directly by the payer; (c) The location of such right, property or information is 
in India (iii) To amend section 9(1)(vi) to clarify that the term “process” includes and shall be deemed 
to have always included transmission by satellite (including up-linking, amplification, conversion for 
down-linking of any signal), cable, optic fibre or by any other similar technology, whether or not such 
process is secret. These amendments will take effect retrospectively from 1st June, 1976 and will 
accordingly apply in relation to the assessment year 1977-78 and subsequent assessment years.”

Submission of No Objection Certificate in case of remittance to a non-resident

1. Section 195 of the Income-tax Act, 1961 provides that any person responsible for paying to a non-
resident any sum chargeable under the Act shall, at the time of credit of such income to the account of 
the payee or at the time of payment thereof in cash or by cheque or draft or any other mode, 
whichever is earlier, deduct income-tax thereon at the rates in force.

2. The Reserve Bank of India have provided in their Office Manual that no remittance shall be allowed 
unless a No Objection Certificate has been obtained from the Income-tax Department. It has since 
been decided that henceforth remittances may be allowed by the Reserve Bank of India without 
insisting upon a No Objection Certificate from the Income-tax Department and on the person making 
the remittance furnishing an undertaking (in duplicate) addressed to the Assessing Officer 
accompanied by a certificate from an Accountant (other than an employee) as defined in 
the Explanation below section 288 of the Income-tax Act, 1961 in the Form annexed to this circular. 
The person making the remittance shall submit the undertaking along with the said certificate of the 
Accountant to the Reserve Bank of India, who in turn, shall forward a copy thereof to the Assessing 
Officer.

3. The contents of this Circular may be brought to the notice of all the officers working in your charge.
UNDERTAKING

To
.............................................................................
 (Designation of the Assessing Officer)
..............................................................................
..............................................................................
I/We ....(Name, address & Permanent Account Number)… propose to make a remittance of….(Amount) 
being…(nature of payment) to… (Name and complete address of the person to whom the remittance 
has been made) after deducting a sum of Rs........................ being the tax @.............................., which is the 
appropriate rate of tax deductible at source on the said amount of remittance.

2. A certificate from the accountant as defined in Explanation below section 288 of the Income-tax Act, 
certifying the nature and amount of income, amount of tax payable and the amount actually paid, is 
also annexed.
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3. In case it is found that the tax actually payable on the amount of remittance made, has either not 
been paid or has not been paid in full, I/we undertake to pay the said amount of tax along with 
interest found due in accordance with the provisions of the Income-tax Act.

4. I/We will also be subject to the provisions of penalty and prosecution for the said default as per the 
Income-tax Act.

5. I/We also undertake to submit the requisite documents, etc., for enabling the Income-tax 
Department to determine the nature and amount of income and tax, interest, penalty, etc., payable 
thereon.

(Name and Signature)
Date...............................
Place..............................
(The undertaking shall be signed by the person authorised to sign the return of income of the person 
making the payment).

CERTIFICATE
I / We have examined the books of account of M/s...(Name, address and Permanent Account Number 
of person making the remittance) for ascertaining the nature of the remittance, of......... (amount of 
remittance) to....(Name and complete address of the person to whom the remittance is being made) 
and the rate at which the tax is deductible at source thereon and hereby certify that a sum of 
Rs........................... has been deducted as tax at the appropriate rate and has been paid to the credit of the 
Government.

            .................................................
Accountant

Place......................
Date......................

Notification No. 21/2012 [F.No.142/10/2012-SO(TPL)] S.O. 1323(E), DATED 13-6-2012

In exercise of the powers conferred by sub-section (1F) of section 197A of the Income-tax Act, 1961 
(43 of 1961), the Central Government hereby notifies that no deduction of tax shall be made on the 
following specified payment under section 194J of the Act, namely:-

Payment by a person (hereafter referred to as the transferee) for acquisition of software from another 
person, being a resident, (hereafter referred to as the transferor), where-
(i)        the software is acquired in a subsequent transfer and the transferor has transferred the 
software without any modification,
(ii)       tax has been deducted-
(a) under section 194J on payment for any previous transfer of such software; or
(b) under section 195 on payment for any previous transfer of such software from a non-resident, and
(iii)      the transferee obtains a declaration from the transferor that the tax has been deducted either 
under sub-clause (a) or (b) of clause (ii) along with the Permanent Account Number of the transferor.

2. This notification shall come in to force from the 1st day of July, 2012.
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Exhibit – 1 Relevant paragraphs of the Judgement which temp to apply it to domestic trade.

34. A reading of the aforesaid provisions[section 51,52 and 58] leads to the following conclusions. 
Under section 2(o) of the Copyright Act, a literary work includes a computer programme and a 
computer programme has been defined under section 2(ffc) of the Copyright Act to mean a set of 
instructions expressed in words, codes, schemes or in any other form capable of causing a computer 
to perform a particular task or achieve a particular result.

35. Though the expression “copyright” has not been defined separately in the “definitions” section of 
the Copyright Act, yet, section 14 makes it clear that “copyright” means the “exclusive right”, subject to 
the provisions of the Act, to do or authorise the doing of certain acts “in respect of a work”. When an 
“author” in relation to a “literary work” which includes a “computer programme”, creates such work, 
such author has the exclusive right, subject to the provisions of the Copyright Act, to do or authorise 
the doing of several acts in respect of such work or any substantial part thereof. In the case of a 
computer programme, section 14(b) specifically speaks of two sets of acts – the seven acts 
enumerated in sub-clause (a) and the eighth act of selling or giving on commercial rental or offering 
for sale or for commercial rental any copy of the computer programme. Insofar as the seven acts that 
are set out in sub-clause (a) are concerned, they all delineate how the exclusive right that is with the 
owner of the copyright may be parted with, i.e., if there is any parting with the right to reproduce the 
work in any material form; the right to issue copies of the work to the public, not being copies already 
in circulation; the right to perform the work in public or communicate it to the public; the right to 
make any cinematograph film or sound recording in respect of the work; the right to make any 
translation of the work; the right to make any adaptation of the work; or the right to do any of the 
specified acts in relation to a translation or an adaptation.

36. In essence, such right is referred to as copyright, and includes the right to reproduce the work in 
any material form, issue copies of the work to the public, perform the work in public, or make 
translations or adaptations of the work. This is made even clearer by the definition of an “infringing 
copy” contained in section 2(m) of the Copyright Act, which in relation to a computer programme, i.e., 
a literary work, means reproduction of the said work. Thus, the right to reproduce a computer 
programme and exploit the reproduction by way of sale, transfer, license etc. is at the heart of the said 
exclusive right. 

37. Section 14(b)(ii) of the Copyright Act was amended twice, first in 1994 and then again in 1999, 
with effect from 15.01.2000. Prior to the 1999 Amendment, section 14(b)(ii) of the Copyright Act read 
as follows: 

“(ii) to sell or give on hire, or offer for sale or hire any copy of the computer programme, regardless of 
whether such copy has been sold or given on hire on earlier occasions;” 

What is conspicuous by its absence is the phrase “regardless of whether such copy has been sold or 
given on hire on earlier occasions”. 

38. Importantly, no copyright exists in India outside the provisions of the Copyright Act or any other 
special law for the time being in force, vide section 16 of the Copyright Act. When the owner of 
copyright in a literary work assigns wholly or in part, all or any of the rights contained in section 14(a) 
and (b) of the Copyright Act, in the said work for a consideration, the assignee of such right becomes 
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entitled to all such rights comprised in the copyright that is assigned, and shall be treated as the 
owner of the copyright of what is assigned to him (see section 18(2) read with section 19(3) of the 
Copyright Act). Also, under section 30 of the Copyright Act, the owner of the copyright in any literary 
work may grant any interest in any right mentioned in section 14(a) of the Copyright Act by licence in 
writing by him to the licensee, under which, for parting with such interest, royalty may become 
payable (see section 30A of the Copyright Act). When such licence is granted, copyright is infringed 
when any use, relatable to the said interest/right that is licensed, is contrary to the conditions of the 
licence so granted. Infringement of copyright takes place when a person “makes for sale or hire or 
sells or lets for hire” or “offers for sale or hire” or “distributes…so as to affect prejudicially the owner 
of the copyright”, vide section 51(b) of the Copyright Act. Importantly, the making of copies or 
adaptation of a computer programme in order to utilise the said computer programme for the 
purpose for which it was supplied, or to make up back-up copies as a temporary protection against 
loss, destruction or damage so as to be able to utilise the computer programme for the purpose for 
which it was supplied, does not constitute an act of infringement of copyright 
under section 52(1)(aa) of the Copyright Act. In short, what is referred to in section 52(1)(aa) of the 
Copyright Act would not amount to reproduction so as to amount to an infringement of copyright. 

39. Section 52(1)(ad) is independent of section 52(1)(aa) of the Copyright Act, and states that the 
making of copies of a computer programme from a personally legally obtained copy for non-
commercial personal use would not amount to an infringement of copyright. However, it is not 
possible to deduce from this what is sought to be deduced by the learned Additional Solicitor General, 
namely, that if personally legally obtained copies of a computer programme are to be exploited for 
commercial use, it would necessarily amount to an infringement of copyright. Section 52(1)(ad) of the 
Copyright Act cannot be read to negate the effect of section 52(1)(aa), since it deals with a subject 
matter that is separate and distinct from that contained in section 52(1)(aa) of the Copyright Act. 

47. In all these cases, the “licence” that is granted vide the EULA, is not a licence in terms of section 30 
of the Copyright Act, which transfers an interest in all or any of the rights contained in sections 14(a) 
and 14(b) of the Copyright Act, but is a “licence” which imposes restrictions or conditions for the use 
of computer software. Thus, it cannot be said that any of the EULAs that we are concerned with are 
referable to section 30 of the Copyright Act, inasmuch as section 30 of the Copyright Act speaks of 
granting an interest in any of the rights mentioned in sections 14(a) and 14(b) of the Copyright Act. 
The EULAs in all the appeals before us do not grant any such right or interest, least of all, a right or 
interest to reproduce the computer software. In point of fact, such reproduction is expressly 
interdicted, and it is also expressly stated that no vestige of copyright is at all transferred, either to the 
distributor or to the end-user. A simple illustration to explain the aforesaid position will suffice. If an 
English publisher sells 2000 copies of a particular book to an Indian distributor, who then resells the 
same at a profit, no copyright in the aforesaid book is transferred to the Indian distributor, either by 
way of licence or otherwise, inasmuch as the Indian distributor only makes a profit on the sale of each 
book. Importantly, there is no right in the Indian distributor to reproduce the aforesaid book and then 
sell copies of the same. On the other hand, if an English publisher were to sell the same book to an 
Indian publisher, this time with the right to reproduce and make copies of the aforesaid book with the 
permission of the author, it can be said that copyright in the book has been transferred by way of 
licence or otherwise, and what the Indian publisher will pay for, is the right to reproduce the book, 
which can then be characterised as royalty for the exclusive right to reproduce the book in the 
territory mentioned by the licence.

48. An instructive judgment of this Court in this respect is to be found in State Bank of India v. 
Collector of Customs, (2000) 1 SCC 727. In this case, the State Bank of India imported a consignment 
of computer software and manuals from Kindle Software Ltd., Dublin, Ireland, and cleared the goods 
for home consumption, and filed an application before the Additional Collector of Customs, claiming a 
refund of customs duty. After setting out section 14 of the Customs Act 1962 and rule 9(1)(c) of the 
Customs Valuation (Determination of Price of Imported Goods) Rules, 1988, the Court stated:
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Xxxxx

11. What we have now to see is if under the agreement SBI has the right to reproduce the 
imported software and for that purpose SBI has paid “royalties and licence fee” which have 
been added to the price actually paid for the imported software for use at the principal place 
called the Support Centre. If that is so under the press note no customs duty is leviable on the 
royalty so paid. This takes us to the relevant terms of the agreement which would indicate as to 
whether or not the royalty/licence fees needed to be included in the value of the imported 
goods."

49. The contention of the State Bank of India that the countrywide licence fee paid by it by way of 
royalty was for the reproduction of the said software and was thus exempt from customs duty, was 
turned down by this Court as follows:

Xxxxx

50. The Court then made an important observation, stating: 

“21. Reproduction and use are two different things. Now under the agreement user is 
specifically limited to licence sites. The transaction as a whole is to be seen. The press note is of 
no help to SBI. Rule 9(1)(c) and the interpretative note thereto did not apply as nothing was 
added to the price actually paid for the imported goods by way of royalties etc. Refund would 
be allowable only if there was something added on to the royalty payment which was not in the 
present case. The invoice originally presented was complete in itself. The second invoice was 
not filed along with the bill of entry. In the second invoice also it is the licence fee for the right 
to use countrywide and it is not the right to reproduce as claimed by SBI. Schedule I to the 
agreement is module and copies are modalities for the use of software by SBI with various 
restrictions. If we again refer to clause 6.4 of the agreement there is a complete restraint on SBI 
which says SBI shall not use, print, copy, reproduce or disclose the software or documentation 
in whole or in part except as is expressly permitted by the agreement nor shall SBI permit any 
of the foregoing. SBI is also barred from allowing access to its software or documentation 
except what is permitted under the agreement. Again SBI is barred from selling, charging or 
otherwise making the software or documentation available to any person except what is 
expressly permitted under the agreement. Clause 6.5 of the agreement says that SBI shall not 
copy or permit copying of the software supplied to it by Kindle save as may be strictly required 
for delivery to licence sites. The terms of the agreement also apply to the copies.

52. There can be no doubt as to the real nature of the transactions in the appeals before us. What is 
“licensed” by the foreign, non-resident supplier to the distributor and resold to the resident end-user, 
or directly supplied to the resident end-user, is in fact the sale of a physical object which contains an 
embedded computer programme, and is therefore, a sale of goods, which, as has been correctly 
pointed out by the learned counsel for the assessees, is the law declared by this Court in the context of 
a sales tax statute in Tata Consultancy Services v. State of A.P., 2005 (1) SCC 308 (see paragraph 27).

57. The absurd consequence that the resident in India, after making the deduction/payment, would 
not then get any excess payment made by way of refund when regular assessment takes place, as the 
non-resident assessee alone would be entitled to such refund, is also pointed out in paragraph 18 of 
the judgment in GE Technology (supra). It was after keeping all this in view that this Court then set 
aside the judgment of the High Court of Karnataka dated 24.09.2009 and remanded the case to the 
High Court for a decision of the question “on merits”, i.e., on the sole question as to whether the ITAT 
was justified in holding that….

www.taxguru.in



73. Even if we were to consider the ambit of “royalty” only under the Income Tax Act on the footing 
that none of the DTAAs apply to the facts of these cases, the definition of royalty that is contained in 
explanation 2 to section 9(1)(vi) of the Income Tax Act would make it clear that there has to be a 
transfer of “all or any rights'' which includes the grant of a licence in respect of any copyright in a 
literary work. The expression “including the granting of a licence” in clause (v) of explanation 2 to 
section 9(1)(vi) of the Income Tax Act, would necessarily mean a licence in which transfer is made of 
an interest in rights “in respect of” copyright, namely, that there is a parting with an interest in any of 
the rights mentioned in section 14(b) read with section 14(a) of the Copyright Act. To this extent, 
there will be no difference between the position under the DTAA and explanation 2 to section 9(1)(vi) 
of the Income Tax Act. 

76. ….
…… In any case, explanation 2(v) contains the expression, “the transfer of all or any rights” which is an 
expression that would subsume “any right, property or information” and is wider than the expression 
“any right, property or information”. It is therefore difficult to accept Shri Pardiwala’s argument that 
explanation 4 does not expand the scope of the expression “royalty” as contained in explanation 2 to 
section 9(1)(vi) of the Income Tax Act.

78. Furthermore, it is equally ludicrous for the aforesaid amendment which also inserted explanation 
6 to section 9(1)(vi) of the Income Tax Act, to apply with effect from 01.06.1976, when technology 
relating to transmission by a satellite, optic fibre or other similar technology, was only regulated by 
the Parliament for the first time through the Cable Television Networks (Regulation) Act, 1995, much 
after 1976. For all these reasons, it is clear that explanation 4 to section 9(1)(vi) of the Income Tax Act 
is not clarificatory of the position as of 01.06.1976, but in fact, expands that position to include what is 
stated therein, vide the Finance Act 2012. 

82. As a matter of fact, even under the Income Tax Act, the High Court of Bombay has taken a view, 
applying the afore stated maxims in the context of the provisions of the relevant DTAAs, to hold that 
persons are not obligated to do the impossible, i.e., to apply a provision of a statute when it was not 
actually and factually on the statute book. 83. In CIT v. NGC Networks (India) Pvt. Ltd., ITA No. 
397/2015, a question arose as to the applicability of explanation 6 to Section 9(1)(vi), in the context of 
section 194J of the Income Tax Act, which explanation was inserted with retrospective effect. The 
High Court of Bombay, applying the aforesaid maxim, held:

“(d) We find that [the] view taken by the impugned order dated 9th July, 2014 of the 
Tribunal that a party cannot be called upon to perform an impossible act i.e. to comply 
with a provision not in force at the relevant time but introduced later by  retrospective 
amendment. This is in accord with the view taken by this Court in CIT v/s. Cello Plast 
(2012) 209 Taxmann 617 – wherein this Court has applied the legal maxim lex non cogit 
ad impossibilia (law does not compel a man to do what he cannot possibly perform).

(e) In the present facts, the amendment by introduction of Explanation-6 to Section 
9(1)(vi) of the Act took place in the year 2012 with retrospective effect from 1976. This 
could not have been contemplated by the Respondent when he made the payment 
which was subject to tax deduction at source under Section 194C of the Act during the 
subject Assessment Year, would require deduction under Section 194J of the Act due to 
some future amendment with retrospective effect.”
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117.The  conclusions  that  can  be  derived  on  a  reading  of  the  aforesaid judgments SC considered 
various judgements dealing with meaning of copyright] are as follows: 

i)Copyright is an exclusive right, which is negative in nature, being a right to restrict 
others from doing certain acts. 

ii)Copyright  is  an  intangible,  incorporeal  right,  in  the  nature  of  a privilege, which  is  
quite  independent  of  any  material  substance. Ownership of copyright in a work is 
different from the ownership of the physical material in which the copyrighted work may 
happen to be embodied. An obvious example is the purchaser of a book or a CD/DVD, who 
becomes the owner of the physical article, but does not  become  the  owner  of  the  
copyright  inherent  in  the  work,  such copyright remaining exclusively with the owner. 

iii)Parting with copyright entails parting with the right to do any of the acts  mentioned  
in  section  14  of  the  Copyright  Act.  The  transfer  of the  material  substance  does  not,  
of  itself,  serve  to  transfer  the copyright  therein.  The  transfer of  the  ownership  of  the  
physical substance, in which copyright subsists, gives the purchaser the right to do with it 
whatever he pleases, except the right to reproduce the same  and  issue  it  to  the  public,  
unless such copies  are already  in circulation, and  the  other  acts  mentioned  in  section  
14  of  the Copyright Act.

iv)A licence from a copyright owner, conferring no proprietary interest on  the  licensee,  
does  not  entail  parting  with  any  copyright,  and  is different from a licence issued under 
section 30 of the Copyright Act, which is a licence which grants the licensee an interest in 
the rights mentioned  in  section  14(a)  and  14(b)  of  the Copyright  Act.  Where the core 
ofa transaction is to authorize the end-user to have access to and make use of the 
“licensed” computer software product over which  the licensee  has no  exclusive  rights,  no  
copyright  is  parted with   and   consequently, no   infringement   takes   place,   as   is 
recognized  by  section  52(1)(aa)  of  the Copyright  Act.  It  makes  no difference   whether   
the   end-user   is   enabled   to   use computer software that is customised to its 
specifications or otherwise.

v)A non-exclusive, non-transferable licence, merely enabling the use of  a  copyrighted  
product,  is  in  the  nature  of  restrictive  conditions which  are  ancillary  to  such  use,  
and  cannot  be  construed  as  a licence  to  enjoy  all  or  any  of  the  enumerated rights 
mentioned  in section 14 of the Copyright Act, or create any interest in any such rights so 
as to attract section 30 of the Copyright Act. 

vi)The  right  to reproduce  and the  right  to  use  computer software  are distinct  and  
separate  rights,  as  has  been  recognized  in SBI  v. Collector of Customs, 2000 (1) SCC 
727 (see paragraph 21), the former  amounting  to  parting  with  copyright  and  the 
latter,  in  the context of non-exclusive EULAs, not being so.

166.At this juncture, it is also important to point out that vide Circular No. 10/2002 dated 09.10.2002, 
the Revenue, after referring to section 195 of the Income Tax Act and deciding that a No Objection 
Certificate from the Department would not be necessary if the person making the remittance is to 
submit an undertaking along with the certificate of an accountant to the Reserve Bank of India [“RBI”], 
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has itself made a distinction in the proforma of the certificate to be issued in Annexure B to the 
aforesaid Circular, between remittances for royalties (see Row No. 5) and remittances for supply of 
articles or computer software (see Row No. 7), as follows:

Xxxxxx

167.The Revenue, therefore, when referring to “royalties” under the DTAA, makes a distinction 
between such royalties, no doubt in the context of technical services, and remittances for supply of 
computer software, which is then treated as business profits, taxable under the relevant DTAA 
depending upon whether there is a PE through which the assessee operates in India. This is one more 
circumstance to show that the Revenue has itself appreciated the difference between the payment of 
royalty and the supply/use of computer software in the form of goods, which is then treated as 
business income of the assessee taxable in India if it has a PE in India.

Exhibit 2 – Relevant Provisions of the Copyright Act

“2. Interpretation.—In this Act, unless the context otherwise requires,— 
(a) “adaptation” means,- 
xxx xxx xxx

(v) in relation to any work, any use of such work involving its rearrangement or alteration;

xxx xxx xxx

(d) “author” means,—
(vi) in relation to any literary, dramatic, musical or artistic work which is computer-generated, the 
person who causes the work to be created;

xxx xxx xxx

(fa) “commercial rental” does not include the rental, lease or lending of a lawfully acquired copy of a 
computer programme, sound recording, visual recording or cinematographic film for non-profit 
purposes by a non-profit library or non-profit educational institution;

xxx xxx xxx

(ffb) “computer” includes any electronic or similar device having information processing capabilities

(ffc) “computer programme” means a set of instructions expressed in words, codes, schemes or in 
any other form, including a machine readable medium, capable of causing a computer to perform a 
particular task or achieve a particular result;

(m) "infringing copy" means—

(i) in relation to a literary, dramatic, musical or artistic work, a reproduction thereof otherwise than in 
the form of a cinematograph film;
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(ii) in relation to a cinematographic film, a copy of the film made on any medium by any means; 

(iii) in relation to a sound recording, any other recording embodying the same sound recording, made 
by any means;

(iv) in relation to a programme or performance in which such a broadcast reproduction right or a 
performer's right subsists under the provisions of this Act, the sound recording or a cinematographic 
film of such programme or performance,; if such reproduction, copy or sound recording is made or 
imported in contravention of the provisions of this Act;

xxx xxx xxx 

(o) "literary work" includes computer programmes, tables and compilations including 
computer databases;” 

(y) “work” means any of the following works, namely:—
(i) a literary, dramatic, musical or artistic work;
(ii) a cinematograph film;
(iii) a sound recording;

“14. Meaning of copyright.-- For the purposes of this Act, copyright means the exclusive right 
subject to the provisions of this Act, to do or authorise the doing of any of the following acts in 
respect of a work or any substantial part thereof, namely—

(a) in the case of a literary, dramatic or musical work, not being a computer programme,-- 
(i) to reproduce the work in any material form including the storing of it in any medium by 
electronic means;
(ii) to issue copies of the work to the public not being copies already in circulation; 
(iii) to perform the work in public, or communicate it to the public; 
(iv) to make any cinematograph film or sound recording in respect of the work; 
(v) to make any translation of the work; 
(vi) to make any adaptation of the work; 
(vii) to do, in relation to a translation or an adaptation of the work, any of the acts specified in relation 
to the work in sub-clauses (i) to (vi); 

(b) in the case of a computer programme—

(i) to do any of the acts specified in clause (a); 
(ii) to sell or give on commercial rental or offer for sale or for commercial rental any copy of the 
computer programme: 

Provided that such commercial rental does not apply in respect of computer programmes where the 
programme itself is not the essential object of the rental.” “

16. No copyright except as provided in this Act.—
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No person shall be entitled to copyright or any similar right in any work, whether published or 
unpublished, otherwise than under and in accordance with the provisions of this Act or of any other 
law for the time being in force, but nothing in this section shall be construed as abrogating any right or 
jurisdiction to restrain a breach of trust or confidence.” 

“18. Assignment of copyright.—

(1) The owner of the copyright in an existing work or the prospective owner of the copyright in a 
future work may assign to any person the copyright either wholly or partially and either generally or 
subject to limitations and either for the whole term of the copyright or any part thereof: 

Provided that in the case of the assignment of copyright in any future work, the assignment shall take 
effect only when the work comes into existence. 

Provided further that no such assignment shall be applied to any medium or mode of exploitation of 
the work which did not exit or was not in commercial use at the time when the assignment was made, 
unless the assignment specifically referred to such medium or mode of exploitation of the work: 

Provided also that the author of the literary or musical work included in a cinematograph film shall 
not assign or waive the right to receive royalties to be shared on an equal basis with the assignee of 
copyright for the utilisation of such work in any form other than for the communication to the public 
of the work along with the cinematograph film in a cinema hall, except to the legal heirs of the authors 
or to a copyright society for collection and distribution and any agreement to contrary shall be void: 

Provided also that the author of the literary or musical work included in the sound recording but not 
forming part of any cinematograph film shall not assign or waive the right to receive royalties to be 
shared on an equal basis with the assignee of copyright for any utilisation of such work except to the 
legal heirs of the authors or to a collecting society for collection and distribution and any assignment 
to the contrary shall be void.

(2) Where the assignee of a copyright becomes entitled to any right comprised in the copyright, the 
assignee as respects the rights so assigned, and the assignor as respects the rights not assigned, shall 
be treated for the purposes of this Act as the owner of copyright and the provisions of this Act shall 
have effect accordingly. 

(3) In this section, the expression "assignee" as respects the assignment of the copyright in any future 
work includes the legal representatives of the assignee, if the assignee dies before the work comes 
into existence.” 

“19. Mode of assignment.— 

xxx xxx xxx 
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(3) The assignment of copyright in any work shall also specify the amount of royalty and any other 
consideration payable, to the author or his legal heirs during the currency of the assignment and the 
assignment shall be subject to revision, extension or termination on terms mutually agreed upon by 
the parties.” 

“30. Licences by owners of copyright—

The owner of the copyright in any existing work of the prospective owner of the copyright in any 
future work may grant any interest in the right by licence in writing by him or by his duly authorised 
agent: Provided that in the case of a licence relating to copyright in any future work, the licence shall 
take effect only when the work comes into existence. 

Explanation.--Where a person to whom a licence relating to copyright in any future work is granted 
under this section dies before the work comes into existence, his legal representatives shall, in the 
absence of any provision to the contrary in the licence, be entitled to the benefit of the licence. 

30A. Application of section 19.— 

The provisions of section 19 shall, with any necessary adaptations and modifications, apply in relation 
to a licence under section 30 as they apply in relation to assignment of copyright in a work.” 

“51. When copyright infringed. 

Copyright in a work shall be deemed to be infringed—

 (a) when any person, without a licence granted by the owner of the copyright or the Registrar of 
Copyrights under this Act or in contravention of the conditions of a licence so granted or of any 
condition imposed by a competent authority under this Act—

 (i) does anything, the exclusive right to do which is by this Act conferred upon the owner of the 
copyright, or 

(ii) permits for profit any place to be used for the communication of the work to the public where such 
communication constitutes an infringement of the copyright in the work, unless he was not aware and 
had no reasonable ground for believing that such communication to the public would be an 
infringement of copyright; or

 (b) when any person—

(i) makes for sale or hire, or sells or lets for hire, or by way of trade displays or offers for sale or hire, 
or 

(ii) distributes either for the purpose of trade or to such an extent as to affect prejudicially the owner 
of the copyright, or 
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(iii) by way of trade exhibits in public, or 

(iv) imports into India, any infringing copies of the work: 

Provided that nothing in sub-clause (iv) shall apply to the import of one copy of any work for the 
private and domestic use of the importer.] 

Explanation.-- For the purposes of this section, the reproduction of a literary, dramatic, musical or 
artistic work in the form of a cinematograph film shall be deemed to be an "infringing copy". 

“52. Certain acts not to be infringement of copyright. 

(1) The following acts shall not constitute an infringement of copyright, namely,-- xxx xxx xxx 

(aa) the making of copies or adaptation of a computer programme by the lawful possessor of a 
copy of such computer programme, from such copy—

(i) in order to utilise the computer programme for the purpose for which it was supplied; or 

(ii) to make back-up copies purely as a temporary protection against loss, destruction or 
damage in order only to utilise the computer programme for the purpose for which it was 
supplied; 

xxx xxx xxx

 (ad) the making of copies or adaptation of the computer programme from a personally legally 
obtained copy for non-commercial personal use;” 

“58. Rights of owner against persons possessing or dealing with infringing copies.— 

All infringing copies of any work in which copyright subsists, and all plates used or intended to be 
used for the production of such infringing copies, shall be deemed to be the property of the owner of 
the copyright, who accordingly may take proceedings for the recovery of possession thereof or in 
respect of the conversion thereof: Provided that the owner of the copyright shall not be entitled to any 
remedy in respect of the conversion of any infringing copies, if the opponent proves— 

(a) that he was not aware and had no reasonable ground to believe that copyright subsisted in the 
work of which such copies are alleged to be infringing copies; or 

(b) that he had reasonable grounds for believing that such copies or plates do not involve 
infringement of the copyright in any work.”

Conclusion
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168. Given the definition of royalties contained in Article 12 of the DTAAs mentioned in paragraph 41 
of this judgment, it is clear that there is no obligation on the persons mentioned in section 195 of the 
Income Tax Act to deduct tax at source, as the distribution agreements/EULAs in the facts of these 
cases do not create any interest or right in such distributors/end-users, which would amount to the 
use of or right to use any copyright. The provisions contained in the Income Tax Act (section 9(1)(vi), 
along with explanations 2 and 4 thereof), which deal with royalty, not being more beneficial to the 
assessees, have no application in the facts of these cases.

169. Our answer to the question posed before us, is that the amounts paid by resident Indian end-
users/distributors to non-resident computer software manufacturers / suppliers, as consideration for 
the resale/use of the computer software through EULAs /distribution agreements, is not the payment 
of royalty for the use of copyright in the computer software, and that the same does not give rise to 
any income taxable in India, as a result of which the persons referred to in section 195 of the Income 
Tax Act were not liable to deduct any TDS under section 195 of the Income Tax Act. The answer to this 
question will apply to all four categories of cases enumerated by us in paragraph 4 of this judgment.

170. The appeals from the impugned judgments of the High Court of Karnataka are allowed, and the 
aforesaid judgments are set aside. The ruling of the AAR in Citrix Systems (AAR) (supra) is set aside. 
The appeals from the impugned judgments of the High Court of Delhi are dismissed.

…………………..………………J.
(R. F. Nariman)
……………..……………………J.
(Hemant Gupta)
……………..……………………J.
(B.R. Gavai)
New Delhi.
March 02, 2021.
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