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3M<¥ / ORDER
PER SANDEEP GOSAIN, J.M.

The present appeal has been filed by the assessee against order

of Id. Pr.CIT (A), Jaipur dated 24.01.2020 for the Assessment Year

2015-16 passed under section 263 of the Income Tax Act, 1961 (in short

the “’Act’”) on the grounds mentioned hereinbelow.

1. The impugned order dated 24-01-2020 passed u/s 263 of the
Act by the 1d Pr.CIT, Jaipur is barred by limitation and hence the same

is prayed to be quashed.

2. The 1d Pr.CIT, Jaipur erred in law as well as on the facts of the
case in invoking the provisions of Section 263 of the Act and therefore,
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the impugned order dated 24-01-2020 passed u/s 263 of the Act kindly
be quashed.

3. The 1d Pr.CIT, Jaipur erred in law as well as on the facts of the
case in assuming jurisdiction u/s 263 of the Act by wrongly and
incorrectly holding that the AO failed to initiate penalty proceedings
u/s 271(1)© of the Act, hence the assessment order passed by the AO
on dated 30-12-2017 u/s 143(3) was erroneous and prejudicial to the
interest of Revenue. The very assumption of jurisdiction is contrary to
the provisions of law and facts on record. Hence, the proceedings so
initiated u/s 263 of the Act and the impugned order dated 24-01-2020
deserves to be quashed.”’

Due to prevailing COVID-19 pandemic condition, the hearing of the
appeals are concluded through video conference.

2.1  Brief facts of the case are that assessment u/s 143(3) of the Act
was completed on 30-12-2017 by the AO and thus the AO made the
addition / disallowance under different heads. Later on, the 1d. Pr.CIT
considered that the AO had failed to initiate the penalty proceedings u/s
271(1)© of the Act despite recording of clear cut findings about the
bogus nature of the short term capital loss claimed by the assessee.
Therefore, the 1d. Pr. CIT after providing adequate opportunity of hearing
to the assessee invoked the provisions of Section 263 of the Act vide
order dated 24-01-2020 by holding that the order passed by the AO u/s
143(3) of the Act was erroneous insofar as it is prejudicial to the interest
of Revenue as the AO has had failed to initiate the penalty proceedings

u/s 271(1)© of the Act.
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2.2 We have heard the 1d. counsels for both the parties and both parties
have addressed their counter arguments as well as have also placed on
records/ judgements supporting their cause. However, at this state, we are
not inclined to go in detail regarding the merit of the order passed u/s 263
of the Act by the Id. Pr. CIT,because the glaring fact has been brought
before us that ITAT Coordinate Bench, Jaipur had already deleted the
entire addition mainly with respect to which the 1d. CIT (Adm) invoked
Section 263 of the Act. Since the very additions are not in existence at
this stage, therefore, sustaining the present order of 1d. Pr.CIT u/s 263 of
the Act i1s not in accordance with law. However, the 1d. DR submitted
before us that they have challenged the order passed by the ITAT Jaipur
bench before the Hon'ble Rajasthan High Court as ITAT has wrongly

deleted the addition.

2.3 Be that as it may, no order of Hon'ble Rajasthan High Court
staying operation of the order of ITAT Jaipur Bench in deleting the
addition has been placed before us. Therefore, in such circumstances as
of now, there are no additions in existence as those very additions on the
basis of which the 1d. Pr. CIT had invoked the provisions of Section 263

of the Act had already stood deleted by the ITAT Coordinate Bench,
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Jaipur. Therefore, we allow the present appeal of the assessee and set
aside the order passed u/s 263 of the Act by the 1d. Pr. CIT under peculiar
facts and circumstances of the case. However, we give liberty to the
Department to initiate appropriate proceedings in case the order passed by
the ITAT Coordinate Bench, Jaipur deleting the addition is
modified/reversed by Hon'ble Rajasthan High Court at any future date. In

this view of the matter, the appeal of the assessee is allowed.

3.0. In the result, the appeal of the assessee is allowed in terms

indicated hereinabove.

Order pronounced in the open court on  11/09/2020.
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