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MCRCA No.19 of 2020
AFR

HIGH COURT OF CHHATTISGARH, BILASPUR

MCRCA No. 19 0f 2020

. Suresh Chandra Khandelwal S/o Shri N.L. Khandelwal

Aged About 72 Years R/o Chadda Badi, Nehru Nagar,
Behind Luthra Hospital, Retired Chief Engineer, Public
Works Department, Bilaspur Chhattisgarh.

---- Applicant

Versus

. State Of Chhattisgarh Through A.C.B. Raipur, Unit

Bilaspur.
---- Respondent
For Applicant Mr. Rakesh Pandey, Advocate
For Respondent /State Mr. K.K. Singh, Govt. Advocate

Proceedings through Video Conferencing
Hon'ble Mr. Justice Prashant Kumar Mishra
Order On Board

20/8/2020

l.

The applicant has preferred this application under Section
438 of the Cr.P.C. for grant of anticipatory bail, as he
apprehends his arrest in connection with Crime
No.44/2015, registered at Police Station ACB, Raipur,
Unit Bilaspur, for offence punishable under Section 420,
467, 468, 471, 120-B & 427 of the Indian Penal Code;
Section 13(1)(d) & 13(2) of the Prevention of Corruption
Act, 1988; and Section 3 of the Prevention of Damage to
Public Property Act.
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As per the prosecution case one M/s Sundrani
Construction Company was awarded work of
construction of Bridge over Arpa river at Koni-Mangla-
Bilaspur Road popularly known as 'Turkadih Bridge'.
The work started in the year 2005 and was completed in
2007. During inspection of the work carried out by the
said company it was found that certain piers were
completely damaged. The steel liners in the piers were
absent over the concrete bed which were to give support
to the pillars and in absence of steel lining, the work had
caused damage to the concrete to the extent of 50-60%.
The liner was exposed over the river bed, but in lower
part of the pier which found support at the rock below the
river bed to form the base, the steel lining was completely

missing.

It is the case of prosecution that the contractor along with
officers of the Public Works Department including the
applicant prepared forged document to demonstrate that
the basement work has been carried out in accordance
with the drawing, however, severe deviation from
technical specification was made in construction,
consequently the repair work had to be carried out almost
equal to the cost/expenditure at the beginning. The total
loss caused to the exchequer has been assessed at
Rs.337.47 lacs. As against the present applicant the
allegation is that he entered incorrect measurement to

approve bills to the tune of Rs.17.00 lacs (approx.).
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4. Shri Rakesh Pandey, learned counsel appearing for the
applicant, would submit that the partners of the contractor
company namely; Peetambar Das Sundrani has been
granted anticipatory bail by order dated 20-9-2018 passed
in MCRCA No.759 of 2017. In this case prayer for
anticipatory bail of Murarilal Sundarani was dismissed,
however, Murarilal Sundarani moved second anticipatory
bail application bearing MCRCA No.1361 of 2018,
which was allowed by the coordinate Bench of this Court
vide order dated 14-11-2018. Learned counsel would
further submit that the applicant was transferred from
Bilaspur to Raigarh on 18-9-2007 prior to completion
certificate given by some other Engineer. The applicant
thereafter retired from service on 30-11-2009 on attaining
the age of superannuation and is presently aged about 72

years.

5. Shri K.K. Singh, learned Govt. Advocate appearing for
the State, per contra, would oppose the bail application.
Learned counsel would refer to the order passed by the
coordinate Bench in Vijay Dewangan v State of
Chhattisgarh' to argue that once the applicant has been
declared absconding he is not entitled for anticipatory
bail. He would also refer to the decisions rendered by the
Supreme Court in Lavesh v State (NCT of Delhi)’ and
State of Madhya Pradesh v Pradeep Sharma’.

1 MCRCA No.83 of 2015 (decided on 4-3-2015)
2 (2012) 8 SCC 730
3 (2014) 2 SCC 171 : AIR 2014 SC 626
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Rejoining the submission, Shri Rakesh Pandey, learned
counsel for the applicant, would submit that the ratio laid
down by this Court in Vijay Dewangan (supra), based on
the decisions rendered by the Supreme Court in Lavesh
(supra) and Pradeep Sharma (supra), is to the effect that
when a person is declared absconder in terms of Section
82 of the Cr.P.C. he is not entitled for anticipatory bail,
however, in the case at hand, the complete order sheets of
the trial Court, filed along with the additional documents,
would reveal that before declaring the applicant as an
absconder, procedure prescribed under Section 82 of the
CrP.C. has not been followed, therefore, the said
judgment would not apply to the facts and circumstances

of the present case.

In Lavesh (supra) as well as in Pradeep Sharma (supra)
it has been held by the Supreme Court that when a person
against whom a warrant has been issued i1s absconding or
concealing himself in order to avoid execution of warrant
and declared as a proclaimed offender in terms of Section
82 of the Cr.P.C., he is not entitled the relief of
anticipatory bail.

Section 82 of the Cr.P.C. provides that if any Court has
reason to believe that any person against whom a warrant
has been issued by it has absconded or i1s concealing
himself to avoid execution of warrant, such Court may
publish a written proclamation requiring him to appear at

a specified place and at a specified time not less than
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thirty days from the date of publishing such
proclamation. The provision also prescribes the
procedure for publication of proclamation. In sub-section
(4) of Section 82 it is provided that if such person fails to
appear at the specified place and time required by the
proclamation, the Court may, after making such inquiry
as it thinks fit, pronounce him a proclaimed offender and

make a declaration to that effect.

In the case at hand, the applicant along with co-accused
P.S. Chandel, Murarilal (already released on anticipatory
bail by this Court), Narayan Das & Sunil Sundrani have
been declared absconding on 3-4-2018 & 17-4-2018.
These two order sheets of the trial Court are reproduced

hereunder for ready reference :

3/4/2018

I GRT 3t Bo Tddo AT ARy dAlh
3RS |

APRIH 3Ro dbo aqf gRT i 3IfeT THT
ferh |

3Rk diar<R Jarm! Afed sit Aeher YTl
3ffeaehT |

(IPGH 3MRo dho qdf IR IPRET A

u9T)

Y YR SFURR |
YaRUT 3 3Rt 3Rodbo adf Td

fiieR GexTl & Fey H TR gd dd qel Ay
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SITERIHTUT T IURRIRT &g ot PRI & 1 SIRRIHTO
PWoRE TUeedd @ foTdodsd @ IR
RFANT aRe 39 < & 1 31eH dlfieT IIoT UTH
fh, "I HRR & 1" 3Tc: Sth SFT SIIIHIN BT IRR
AT fohaT ST 8 | Sch Q1 SIRRIHTOT & Fey o
s IREART aRe SIRT fham Srar & | iRl
RR A, AR SN U GHel gaxm! & [0og
AT Iod I GRT HTo3TRoTHoUlo thHldh—
1798/17 5 UIRA 3y fHl® 22.02.2018 &
UTe H IRFARY aRe JIRY 81 fhaT ST 8 |

3R UldieR JeRMT ol 3R A T8 Th
fparr T o S AT o Y ufey v e g8 €,
3TT: TR H HeW AR o & ufT MR
JIATeR GaxTH! DI UG &l T8 |

TR0 RIY gd A% =g o FREd g
RIh  didiaR GaxH! Ud 31RJth 3fRodhoeH| bl
3R A D 3ffeah! GRT 3TRIY Jd b o U I
G M @1 FaeT fear @ | ARy didier
IR Y IR T = R T B SR o &
STRRANT o T Hfer UTH g & el 3T¥Geh R0 o
AT Bl 3R ¥ I T a1 T fob AR arfeaehr
31T 718l 3 & | 31a: 3IRIY qd a0 &g a9 far
S | feRIRid faen SfiaR fdar i | Syae
ol T foar Srar 8 f6 9 et fFie w
3MMALIH DY A TRY Yd T U I |

TR0 SRR UIdieR ST Gl Al

ST Faad ROe desiieeR STHAYR, RietT—
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YR W UTH T2 g8 & | 3fd: Sh Wa g H G: S
SIRT &1 |

TRl JAFRIH TR0 o FHl & Ui
S g b A" H IRY yd dd Ud 9N
STIIHTT T IR T Ao RUIS IR bR
g faHld 17.04.2018 |

17/4/2018
I GRT st Bo Tddo AT ARy Al
RIS |
APRh 3Ro Pbo adf gRI 4t el TH
3ffeiarhr |
3Rk diareR JarmT Afed sit Acher YTl
3ffelerhr |
(IPYH Ro bo Al ~I1feh 3ifdRen A
u9T)
Y YR U |
TRl 37751 TR 3TRobogH! Ud didier
G & HIY H TRIY G4 Ab AT AN STRIHT0T
1 SufRAfT 2g it Faa & |
3PYh didreR GermT Bl AR A B
ATl gg e U7 IADI dfedd TRE B a2l
Db Tl e H el 8 & SMER W UL |
fEaRIRIT 37de o H Sfd HRU Agifde Tl
B A i |
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NG GRS TFuserdied T dloTo
el Pl TR FIRTFAIRT aRe arfier 3red dmfle aras
UTH 78] |

I o} SEEHI § fob AT Sou ~IRITer
SN ¥leRouHodto wHi® 1798/17 H UIRd
ey fHie 22.02.2018 & uRuey H ARRH

[a

RRIAA, AREU &N UG el gt & Oog

fRFINY aRe SNt i fhar T o7 | I ST

IR GRINT 30 Sh el H I8 A fama
™ oo fb Ik AMl AIPGEHT SRy fHlD
22.02.2018 ¥ 45 g & 3iR foaRur =Imarer
& FHE IURRT Bl R SHMA MTaeT IRd
TR AP qAT Ig ft T e i o 5 S
o SHMa et & fFRORUT d& S
&f\ﬂ?g?ﬁﬂUﬁ P forog Eﬁlé AL haH (Coercive
Steps) AT SORIT W4 | J&T J& IR & b e
fGAlp 22.02.2018 & fafd J ome fH®
17.042018 T® 45 &9 & s@fd | ST 3@y
I 81 bl & AT Ieh 3NIGeD / SHYHION bl 3R
I PIS FRAfT SHFT 3Mded IRga T8l o T §
| 37: ITHM H AT Sod I §RT R 45
7 &t smafgd wdld 89 & ga off S&
SIRIHIUN GRT AT SHMG STde WRgd el
foh ST TR Ih AFRHT & fovg IRFART aRe
SR fopam ST S Uefia &Iar @ |

Ih ARG T 9T A gurefer 8
31cT: ITeh! SFURATY Pl < §U IMRJh RIS
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gusdard, Hotdo dgel, RRIATE, TRRIV SR
U4 el gax @l URR SN fohar Srar 8 1 S
Tl ARRHTU P Gog Torll ARFEIRY arRe SRy
EZISIEN

I8 ISEI © b TP H SFRIH 37RO
ho Al T UiareR Gl Bl IuRIRT 8 gt 8
qAT AGH 3Ro do guf rfRer 7 off & | e
3Rk 3TRo o Tl Td YIdT=R YT T Jehryl
3 SIRRHIU A GoIep fhaT ST & |

JHRU Sch M AIPGHTON F Heg |
3TRIY g dh &g Fad & |

ARG UIdreR Gar & Afdah g
< fopar 7 o T R 8N o BRI 37T
31T IURRIT T8l §aTT 8 31T: 3IRIY Yg b 8
Up I SRR UM fbar S | SR
Wo%oﬂﬁﬁ@?ﬁ“ﬂ&ﬂﬁqtﬁﬂégﬂww
& M @1 e fhar /= | feeRuRia e g9
e & A1 FWipd & T I R aea®
BT A qD UG DN |

TRl § ARG dTdreR S G &Y
SHFG wadd Ruid dedfleleR IR,
SIelT-AgR & UTH 78l 88 © STH! fadle: -
27.04.2018 |

A plain reading of the above two order sheets of the trial
Court would manifest that before declaring the applicant
as an absconder and not even a proclaimed absconder as

Section 82 provides for, the procedure prescribed




11.

10
MCRCA No.19 of 2020

thereunder has not been followed. In these two order
sheets there is no direction for issuance of a proclamation
as contemplated under sub-section (1) of Section 82 nor a
declaration to the said effect, as contemplated in
sub-section (4), has been made after expiry of the period
for which the proclamation was issued. It is, thus,
abundantly clear that the declaration of the applicant as
an absconder is not in terms of Section 82 of the Cr.P.C.,
but it is by way of a mechanical exercise without
following the procedure. Relevant part of the order sheet
of the trial Court only says that since the warrant issued
by the Court has not been executed it appears the
applicant is absconding or concealing himself, therefore,
he 1s declared as an absconder. In absence of issuance of
proclamation such declaration of a person as an
absconder would not debar him from applying and
availing the benefit of anticipatory bail, if he is otherwise

entitled for it on merits.

Reverting back to the merits of the matter, the partners of
the construction company, who are more responsible for
carrying out the construction work, have already been
released on anticipatory bail. More importantly Murarilal
Sundarani has been granted anticipatory bail on
14-11-2018, in his second attempt, after he was declared
absconder by the trial Court along with the applicant on
3-4-2018 & 17-4-2018. The applicant is a retired
Government servant, presently aged about 72 years,

therefore, considering all relevant aspects of the matter,
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this Court is inclined to release the applicant on

anticipatory bail.

12.  Accordingly, the application is allowed and it is directed
that in the event of arrest of the applicant, he shall be
released on anticipatory bail on his executing a personal
bond for a sum of Rs.50,000/- (Rupees Fifty Thousand
Only) with one surety in the like sum to the satisfaction
of the arresting officer with the following

conditions:-

(@) he shall make himself available for
interrogation by a police officer as and when

required;

(b)  he shall not directly or indirectly make
any inducement, threat or promise to any
person acquainted with the facts of the case
so as to dissuade him from disclosing such

facts to the Court or to any police officer.

(c) he shall not influence the witnesses

during pendency of the trial.

Sd/-

(Prashant Kumar Mishra)
Judge

Gowrl HEAD NOTE

Procedure prescribed u/S 82 CrPC not followed before declaring an
accused absconder. Such accused is not disentitled for availing benefit of

anticipatory bail u/S 438 CrPC.




