
Relevant sections

Amendment to section 9 by the Finance Act, 2020

5. In section 9 of the Income-tax Act, in

sub-section (1),––(a) in clause (i),––(i) in Explanation 1, in clause (a), following changes shall be
substituted with effect from the 1st day of April, 2022;

for the words “in the case of a business”, the words “in the case of a business, other than the
business having business connection in India on account of significant economic presence,”

(ii) Explanation 2A shall be omitted with effect from the 1st day of April, 2021 and the following
Explanation shall be inserted with effect from the 1st day of April, 2022, namely:––‘

Explanation 2A.— For the removal of doubts, it is hereby declared that the significant economic
presence of a non-resident in India shall constitute “business connection”in India and “significant
economic presence”for this purpose, shall mean—

(a) transaction in respect of any goods, services or property carried out by a non-resident with any
person in India including provision of download of data or software in India, if the aggregate of
payments arising from such transaction or transactions during the previous year exceeds such
amount as may be prescribed; or

(b) systematic and continuous soliciting of business activities or engaging in interaction with such
number of users in India, as may be prescribed: Provided that the transactions or activities shall
constitute significant economic presence in India, whether or not—

(i) the agreement for such transactions or activities is entered in India; or
(ii) the non-resident has a residence or place of business in India; or
(iii) the non-resident renders services in India:

Provided further that only so much of income as is attributable to the transactions or activities
referred to in clause (a) or clause (b) shall be deemed to accrue or arise in India.’;

(iii) after Explanation 3, the following Explanation shall be inserted with effect from the 1st day of
April, 2021, namely:––

“Explanation 3A.––For the removal of doubts, it is hereby declared that the income attributable to
the operations carried out in India, as referred to in Explanation 1, shall include income from––

(i) such advertisement which targets a customer who resides in India or a customer who accesses
the advertisement through internet protocol address located in India;

(ii) sale of data collected from a person who resides in India or from a person who uses internet
protocol address located in India; and

(iii) sale of goods or services using data collected from a person who resides in India or from a
person who uses internet protocol address located in India.”; (iv) after Explanation 3A as so
inserted, the following proviso shall be inserted with effect from the 1st day of April, 2022,
namely:––



“Provided that the provisions contained in this Explanation shall also apply to the income
attributable to the transactions or activities referred to in Explanation 2A.”;

(v) in Explanation 5,––(I) in the second proviso, after the words, brackets and figures “Securities
and Exchange Board of India (Foreign Portfolio Investors) Regulations, 2014”, the words “prior to
their repeal”shall be inserted;

after the second proviso, the following proviso shall be inserted, namely:––

“Provided also that nothing contained in this Explanation shall apply to an asset or a capital asset,
which is held by a nonresident by way of investment, directly or indirectly, in Category-I foreign
portfolio investor under the Securities and Exchange Board of India (Foreign Portfolio Investors)
Regulations, 2019, made under the Securities and Exchange Board of India Act, 1992.”;

Relevant Para of the Judgement

7. Section 5(2)(b) provides that subject to the provisions of this Act, the total income of any

previous year of a non-resident includes, inter alia, all income from whatever source derived

which accrues or arises, or is deemed to accrue or arise, to him in India during such year. So

far as first limb of this statutory provision is concerned, it simply refers to income accruing

or arising in India. In other words, to trigger taxation under first limb of Section 5(2)(b), as a

plain look at the statutory provisions would show, the event resulting in accrual of income

must take place in India. That is not the situation before us. What results in an income

accruing or arising to the international celebrity is participation in the Dubai Audi 8 L launch

event, and this event has taken place outside India. In strict legal sense of the expression

'accrues or arises', therefore, the income to the celebrity cannot thus be said to have accrued

or arisen in India, but then, given the broader scheme of the Income-tax Act, even first limit

of Section 5(2)(b) needs to be read with, inter alia, Section 9(1)(i) of the Act which extends

the scope of income accruing or arising in India by including, in the deeming fiction, "all

income accruing or arising, whether directly or indirectly, through or from any business

connection in India, or through or from any property in India, or through or from any asset

or source of income in India, or through the transfer of a capital asset situate in India". What

essentially follows is that an income which, directly or indirectly, accrues or arises to a non-

resident, though or from any business connection in India, is also chargeable to tax in India.

Explaining the connotations of expression "through" appearing before the words "or from

any business connection in India", Explanation 3 to Section 9(1)(i) clarifies "that the

expression 'through' shall mean and include and shall be deemed to have always meant and

included 'by means of', 'in consequence of' or 'by reason of'." To put it in simple words,

when an income accrues or arises to a non-resident outside India but by means of, in

consequence of, or by reason of, any business connection in India, it will also be taxable in

India under section 5(2).

8. As to what constitutes "business connection", it has not been defined under the Income

Tax Act, 1961, and, rightly so, because as Kanga and Palkhivala, in their oft quoted and well

revered work "The Law and Practice of Income Tax" (7th edition; published in 1976) also

put it at page 200, "the categories of business connection are incapable of exhaustive

enumeration". The definition of 'business connection', as set out in Explanation 2 to Section

9(1)(i) introduced by the Finance Act 2003, is also only an inclusive, and not exhaustive,



definition. Whatever are the instances of business connection set out in the available

literature, are admittedly only illustrative in nature.

9. In the landmark case of CIT v. R D Aggarwal & Co. [(1965) 56 ITR 20 (SC)], Hon'ble

Supreme Court had an occasion to deal with a situation in which an Indian assessee was

representing, as a commission agent, two entities, based in Belgium and Italy respectively,

and, based on this association, the Assessing Officer proceeded to bring to tax income,

computed @5% on exports to India, of these two foreign entities as, in his view, "there

subsisted business connection between the non-resident exporters and the assessee". It was

in this context that Hon'ble Supreme Court observed that that the Income-tax Act "contains

no definition of the expression 'business connection' and its precise connotation is vague and

indefinite" and that "the expression 'business connection' undoubtedly means something

more than business" Their Lordships then made certain observations in the context what a

business connection involves in certain situations, but then we are not really concerned

about these observations as these observations were made in the respect of business carried

on by the non-resident. Their Lordships did specifically observe that "important cases which

have arisen before the courts may briefly be reviewed, not for evolving a definition

applicable generally to all cases but with a view to illustrate what relations between the non-

resident and activity in the taxable territories which contributed to the earnings of the

income may or may not be regarded as business connections". When such are the views of

Hon'ble Supreme Court, it is beyond any dispute or controversy that the elements of

business connection, as recognized in this case or, for that purpose, in the similar judicial

precedents, cannot fetter what could be considered to be a business connection. Elsewhere in

this very judgment, Hon'ble Supreme Court has observed that "a relation, to be a 'business

connection', must be real and intimate, and through or from which income must accrue or

arise, whether directly or indirectly, to the non-resident". What could, therefore, be a

business connection is not only a tangible thing like people or businesses, but, as aptly put

by Hon'ble Supreme Court, a relationship too, as long as such a relationship, real or

intimate, results, directly or indirectly, an income accruing or arising to the non-

resident. Explanation 3 to Section 9 (1)(i) further makes it clear that any income accruing or

arising through a business connection will include an income accruing or arising 'by means

of', 'in consequence of' or 'by reason of'' a business connection in India. In other words,

therefore, when an income accrues or arises to a non-resident outside India, but by the

reason of any business connection in India or in consequence of any business connection in

India, such an income shall also be taxable in India under section 5(2)(b).

The scope of section 5(2) has to be read with section 9(1)(i) as amended by the Finance Act, 2019.

Scope of total income.

5(1)...
(2) Subject to the provisions of this Act, the total income of any previous year of a person who is a
non-resident includes all income from whatever source derived which”



(a) is received or is deemed to be received in India in such year by or on behalf of such
person ; or
(b) accrues or arises or is deemed to accrue or arise to him in India during such year.

Income deemed to accrue or arise in India.

9. (1) The following incomes shall be deemed39 to accrue or arise in India :”

(i) all income accruing or arising, whether directly or indirectly41, through or from any
business connection41 in India, or through or from any property41 in India, or through or from any
asset or source of income in India, [***] or through the transfer of a capital asset situate in India.

[Explanation 1].”For the purposes of this clause”

(a) in the case of a business of which all the operations44 are not carried out in India, the
income of the business deemed under this clause to accrue or arise in India shall be only such part
of the income as is reasonably attributable to the operations44 carried out in India ;
(b) in the case of a non-resident, no income shall be deemed to accrue or arise in India to
him through or from operations which are confined to the purchase of goods in India for the pur-
pose of export ;
[* * *]
(c) in the case of a non-resident, being a person engaged in the business of running a
news agency or of publishing newspapers, magazines or journals, no income shall be deemed to ac-
crue or arise in India to him through or from activities which are confined to the collection of news
and views in India for transmission out of India ;]
(d) in the case of a non-resident, being”
(1) an individual who is not a citizen of India ; or
(2) a firm which does not have any partner who is a citizen of India or who is resident in
India ; or
(3) a company which does not have any shareholder who is a citizen of India or who is
resident in India,

no income shall be deemed to accrue or arise in India to such individual, firm or company
through or from operations which are confined to the shooting of any cinematograph film in India;]
(e) in the case of a foreign company engaged in the business of mining of diamonds, no
income shall be deemed to accrue or arise in India to it through or from the activities which are con-
fined to the display of uncut and unassorted diamond in any special zone notified by the Central
Government in the Official Gazette in this behalf.]

Explanation 2.”For the removal of doubts, it is hereby declared that "business connection" shall in-
clude any business activity carried out through a person who, acting on behalf of the non-resident,”

(a) has and habitually exercises in India, an authority to conclude contracts on behalf of
the non-resident or habitually concludes contracts or habitually plays the principal role leading to
conclusion of contracts by that non-resident and the contracts are”
(i) in the name of the non-resident; or
(ii) for the transfer of the ownership of, or for the granting of the right to use, property
owned by that non-resident or that non-resident has the right to use; or
(iii) for the provision of services by the non-resident; or]

(b) has no such authority, but habitually maintains in India a stock of goods or merchan-
dise from which he regularly delivers goods or merchandise on behalf of the non-resident; or



(c) habitually secures orders in India, mainly or wholly for the non-resident or for that
non-resident and other non-residents controlling, controlled by, or subject to the same common con-
trol, as that non-resident:

Provided that such business connection shall not include any business activity carried out
through a broker, general commission agent or any other agent having an independent status, if such
broker, general commission agent or any other agent having an independent status is acting in the
ordinary course of his business :

Provided further that where such broker, general commission agent or any other agent works
mainly or wholly on behalf of a non-resident (hereafter in this proviso referred to as the principal
non-resident) or on behalf of such non-resident and other non-residents which are controlled by the
principal non-resident or have a controlling interest in the principal non-resident or are subject to
the same common control as the principal non-resident, he shall not be deemed to be a broker, gen-
eral commission agent or an agent of an independent status.

Explanation 2A.”For the removal of doubts, it is hereby clarified that the significant economic pres-
ence of a non-resident in India shall constitute "business connection" in India and "significant eco-
nomic presence" for this purpose, shall mean”
(a) transaction in respect of any goods, services or property carried out by a non-resident
in India including provision of download of data or software in India, if the aggregate of payments
arising from such transaction or transactions during the previous year exceeds such amount as may
be prescribed; or
(b) systematic and continuous soliciting of business activities or engaging in interaction
with such number of users as may be prescribed, in India through digital means:

Provided that the transactions or activities shall constitute significant economic presence in
India, whether or not,”
(i) the agreement for such transactions or activities is entered in India; or
(ii) the non-resident has a residence or place of business in India; or
(iii) the non-resident renders services in India:

Provided further that only so much of income as is attributable to the transactions or activi-
ties referred to in clause (a) or clause (b) shall be deemed to accrue or arise in India.]

Explanation 3.”Where a business is carried on in India through a person referred to in clause (a) or
clause (b) or clause (c) of Explanation 2, only so much of income as is attributable to the operations
carried out in India shall be deemed to accrue or arise in India.]

Explanation 4.”For the removal of doubts, it is hereby clarified that the expression "through" shall
mean and include and shall be deemed to have always meant and included "by means of", "in con-
sequence of" or "by reason of".

Explanation 5.”For the removal of doubts, it is hereby clarified that an asset or a capital asset being
any share or interest in a company or entity registered or incorporated outside India shall be deemed
to be and shall always be deemed to have been situated in India, if the share or interest derives, di-
rectly or indirectly, its value substantially from the assets located in India:]

Provided that nothing contained in this Explanation shall apply to an asset or capital asset, which is
held by a non-resident by way of investment, directly or indirectly, in a Foreign Institutional Inves-
tor as referred to in clause (a) of the Explanation to section 115AD for an assessment year com-
mencing on or after the 1st day of April, 2012 but before the 1st day of April, 2015:
Provided further that nothing contained in this Explanation shall apply to an asset or capital asset,
which is held by a non-resident by way of investment, directly or indirectly, in Category-I or Cate-
gory-II foreign portfolio investor under the Securities and Exchange Board of India (Foreign Portfo-



lio Investors) Regulations, 2014, made under the Securities and Exchange Board of India Act, 1992
(15 of 1992).]

Explanation 6.”For the purposes of this clause, it is hereby declared that

(a) the share or interest, referred to in Explanation 5, shall be deemed to derive its value
substantially from the assets (whether tangible or intangible) located in India, if, on the specified
date, the value of such assets”

(i) exceeds the amount of ten crore rupees; and
(ii) represents at least fifty per cent of the value of all the assets owned by the company
or entity, as the case may be;

(b) the value of an asset shall be the fair market value as on the specified date, of such
asset without reduction of liabilities, if any, in respect of the asset, determined in such manner as
may be prescribed;

(c) "accounting period" means each period of twelve months ending with the 31st day of
March:

Provided that where a company or an entity, referred to in Explanation 5, regularly adopts a period
of twelve months ending on a day other than the 31st day of March for the purpose of”

(i) complying with the provisions of the tax laws of the territory, of which it is a resi-
dent, for tax purposes; or
(ii) reporting to persons holding the share or interest,

then, the period of twelve months ending with the other day shall be the accounting period
of the company or, as the case may be, the entity:

Provided further that the first accounting period of the company or, as the case may be, the
entity shall begin from the date of its registration or incorporation and end with the 31st day of
March or such other day, as the case may be, following the date of such registration or incorpora-
tion, and the later accounting period shall be the successive periods of twelve months:

Provided also that if the company or the entity ceases to exist before the end of accounting
period, as aforesaid, then, the accounting period shall end immediately before the company or, as
the case may be, the entity, ceases to exist;

(d) "specified date" means the”
(i) date on which the accounting period of the company or, as the case may be, the entity
ends preceding the date of transfer of a share or an interest; or
(ii) date of transfer, if the book value of the assets of the company or, as the case may be,
the entity on the date of transfer exceeds the book value of the assets as on the date referred to in
sub-clause (i), by fifteen per cent.

Explanation 7.”For the purposes of this clause,”

(a) no income shall be deemed to accrue or arise to a non-resident from transfer, outside
India, of any share of, or interest in, a company or an entity, registered or incorporated outside In-
dia, referred to in the Explanation 5,”

(i) if such company or entity directly owns the assets situated in India and the transferor
(whether individually or along with its associated enterprises), at any time in the twelve months



preceding the date of transfer, neither holds the right of management or control in relation to such
company or entity, nor holds voting power or share capital or interest exceeding five per cent of the
total voting power or total share capital or total interest, as the case may be, of such company or en-
tity; or

(ii) if such company or entity indirectly owns the assets situated in India and the trans-
feror (whether individually or along with its associated enterprises), at any time in the twelve
months preceding the date of transfer, neither holds the right of management or control in relation to
such company or entity, nor holds any right in, or in relation to, such company or entity which
would entitle him to the right of management or control in the company or entity that directly owns
the assets situated in India, nor holds such percentage of voting power or share capital or interest in
such company or entity which results in holding of (either individually or along with associated en-
terprises) a voting power or share capital or interest exceeding five per cent of the total voting pow-
er or total share capital or total interest, as the case may be, of the company or entity that directly
owns the assets situated in India;

(b) in a case where all the assets owned, directly or indirectly, by a company or, as the
case may be, an entity referred to in the Explanation 5, are not located in India, the income of the
non-resident transferor, from transfer outside India of a share of, or interest in, such company or en-
tity, deemed to accrue or arise in India under this clause, shall be only such part of the income as is
reasonably attributable to assets located in India and determined in such manner as may be pre-
scribed;

(c) "associated enterprise" shall have the meaning assigned to it in section 92A;

ARTICLE 5
PERMANENT ESTABLISHMENT

1 For the purposes of this Convention, the term "permanent establishment" means a fixed place of
business through which the business of an enterprise is wholly or partly carried on.

2 The term "permanent establishment" includes especially :
(a) a place of management ;
(b) a branch ;
(c) an office ;
(d) a factory ;
(e) a workshop ;
(f) a mine, an oil or gas well, a quarry, or any other place of extraction of natural resources ;

(g) a warehouse, in relation to a person providing storage facilities for others ;
(h) a farm, plantation or other place where agriculture, forestry, plantation or related activities are car-

ried on ;
(i) a store or premises used as a sales outlet ;
(j) an installation or structure used for the exploration or exploitation of natural resources, but only if so

used for a period of more than 120 days in any twelve-month period ;

(k) a building site or construction, installation or assembly project or supervisory activities in connec-
tion therewith, where such site, project or activities (together with other such sites, projects or activi-
ties, if any) continue for a period of more than 120 days in any twelve-month period ;

(l) the furnishing of services, other than included services as defined in Article 12 (Royalties and Fees
for Included Services), within a Contracting State by an enterprise through employees or other per-
sonnel, but only if:



(i) activities of that nature continue within that State for a period or periods aggregating more than 90
days within any twelve-month period ; or

(ii) the services are performed within that State for a related enterprise [within the meaning of paragraph
1 of Article 9 (Associated Enterprises)].

3 Notwithstanding the preceding provisions of this Article, the term "permanent establishment" shall
be deemed not to include any one or more of the following :

(a) the use of facilities solely for the purpose of storage, display, or occasional delivery of goods or
merchandise belonging to the enterprise ;

(b) the maintenance of a stock of goods or merchandise belonging to the enterprise solely for the pur-
pose of storage, display, or occasional delivery ;

(c) the maintenance of a stock of goods or merchandise belonging to the enterprise solely for the pur-
pose of processing by another enterprise ;

(d) the maintenance of a fixed place of business solely for the purpose of purchasing goods or merchan-
dise, or of collecting information, for the enterprise ;

(e) the maintenance of a fixed place of business solely for the purpose of advertising, for the supply of
information, for scientific research or for other activities which have a preparatory or auxiliary char-
acter, for the enterprise.

4 4. Notwithstanding the provisions of paragraphs 1 and 2, where a person— other than an agent of an
independent status to whom paragraph 5 applies - is acting in a Contracting State on behalf of an
enterprise of the other Contracting State, that enterprise shall be deemed to have a permanent estab-
lishment in the first-mentioned State, if :

(a) he has and habitually exercises in the first-mentioned State an authority to conclude on behalf of the
enterprise, unless his activities are limited to those mentioned in paragraph 3 which, if exercised
through a fixed place of business, would not make that fixed place of business a permanent estab-
lishment under the provisions of that paragraph ;

(b) he has no such authority but habitually maintains in the first-mentioned State a stock of goods or
merchandise from which he regularly delivers goods or merchandise on behalf of the enterprise, and
some additional activities conducted in the State on behalf of the enterprise have contributed to the
sale of the goods or merchandise ; or

ARTICLE 7
BUSINESS PROFITS

1 1. The profits of an enterprise of a Contracting State shall be taxable only in that State unless the
enterprise carries on business in the other Contracting State through a permanent establishment situ-
ated therein. If the enterprise carries on business as aforesaid, the profits of the enterprise may be
taxed in the other State but only so much of them as is attributable to (a) that permanent establish-
ment ; (b) sales in the other State of goods or merchandise of the same or similar kind as those sold
through that permanent establishment ; or (c) other business activities carried on in the other State of
the same or similar kind as those effected through that permanent establishment.



2 2. Subject to the provisions of paragraph 3, where an enterprise of a Contracting State carries on
business in the other Contracting State through a permanent establishment situated therein, there
shall in each Contracting State be attributed to that permanent establishment the profits which it
might be expected to make if it were a distinct and independent enterprise engaged in the same or
similar activities under the same or similar conditions and dealing wholly at arm's length with the
enterprise of which it is a permanent establishment and other enterprises controlling, controlled by
or subject to the same common control as that enterprise. In any case where the correct amount of
profits attributable to a permanent establishment is incapable of determination or the determination
thereof presents exceptional difficulties, the profits attributable to the permanent establishment may
be estimated on a reasonable basis. The estimate adopted shall, however, be such that the result shall
be in accordance with the principles contained in this Article.

2 3. In the determination of the profits of a permanent establishment, there shall be allowed as deduc-
tions expenses which are incurred for the purposes of the business of the permanent establishment,
including a reasonable allocation of executive and general administrative expenses, research and de-
velopment expenses, interest, and other expenses incurred for the purposes of the enterprise as a
whole (or the part thereof which includes the permanent establishment), whether incurred in the
State in which the permanent establishment is situated or elsewhere, in accordance with the provi-
sions of and subject to the limitations of the taxation laws of that State. However, no such deduction
shall be allowed in respect of amounts, if any, paid (otherwise than towards reimbursement of actual
expenses) by the permanent establishment to the head office of the enterprise or any of its other of-
fices, by way of royalties, fees or other similar payments in return for the use of patents, know-how
or other rights, or by way of commission or other charges for specific services performed or for
management, or, except in the case of a banking enterprises, by way of interest on moneys lent to
the permanent establishment. Likewise, no account shall be taken, in the determination of the profits
of a permanent establishment, for amounts charged (otherwise than toward reimbursement of actual
expenses), by the permanent establishment to the head office of the enterprise or any of its other of-
fices, by way of royalties, fees or other similar payments in return for the use of patents, know-how
or other rights, or by way of commission or other charges for specific services performed or for
management, or, except in the case of a banking enterprise, by way of interest on moneys lent to the
head office of the enterprise or any of its other offices.
4. No profits shall be attributed to a permanent establishment by reason of the mere purchase by that
permanent establishment of goods or merchandise for the enterprise.

5. For the purposes of this Convention, the profits to be attributed to the permanent establishment as
provided in paragraph 1(a) of this Article shall include only the profits derived from the assets and
activities of the permanent establishment and shall be determined by the same method year by year
unless there is good and sufficient reason to the contrary.

6. Where profits include items of income which are dealt with separately in other Articles of the
Convention, then the provisions of those Articles shall not be affected by the provisions of this Arti-
cle.
7. For the purposes of the Convention, the term "business profits" means income derived from any
trade or business including income from the furnishing of services other than included services as
defined in Article 12 (Royalties and Fees for Included Services) and including income from the rent-
al of tangible personal property other than property described in paragraph 3(b) of Article 12 (Royal-
ties and Fees for Included Services).

ARTICLE 12
ROYALTIES AND FEES FOR INCLUDED SERVICES



1 1. Royalties and fees for included services arising in a Contracting State and paid to a resident of the
other Contracting State may be taxed in that other State.
2. However, such royalties and fees for included services may also be taxed in the Contracting State
in which they arise and according to the laws of that State; but if the beneficial owner of the royal-
ties or fees for included services is a resident of the other Contracting State, the tax so charged shall
not exceed :

(a) in the case of royalties referred to in sub-paragraph (a) of paragraph 3 and fees for included services
as defined in this Article [other than services described in sub-paragraph (b) of this paragraph] :

(i) during the first five taxable years for which this Convention has effect,
(a) 15 per cent of the gross amount of the royalties or fees for included services as defined in this Arti-

cle, where the payer of the royalties or fees is the Government of that Contracting State, a political
sub-division or a public sector company ; and

(b) 20 per cent of the gross amount of the royalties or fees for included services in all other cases ; and

(ii) during the subsequent years, 15 per cent of the gross amount of royalties or fees for included ser-
vices ; and

(b) in the case of royalties referred to in sub-paragraph (b) of paragraph 3 and fees for included services
as defined in this Article that are ancillary and subsidiary to the enjoyment of the property for which
payment is received under paragraph 3(b) of this Article, 10 per cent of the gross amount of the roy-
alties or fees for included services.

3 3. The term "royalties" as used in this Article means :
(a) payments of any kind received as a consideration for the use of, or the right to use, any copyright of

a literary, artistic, or scientific work, including cinematograph films or work on film, tape or other
means of reproduction for use in connection with radio or television broadcasting, any patent, trade
mark, design or model, plan, secret formula or process, or for information concerning industrial,
commercial or scientific experience, including gains derived from the alienation of any such right or
property which are contingent on the productivity, use, or disposition thereof ; and

(b) payments of any kind received as consideration for the use of, or the right to use, any industrial,
commercial, or scientific equipment, other than payments derived by an enterprise described in par-
agraph 1 of Article 8 (Shipping and Air Transport) from activities described in paragraph 2(c) or 3 of
Article 8.

4 4. For purposes of this Article, "fees for included services" means payments of any kind to any per-
son in consideration for the rendering of any technical or consultancy services (including through
the provision of services of technical or other personnel) if such services :

(a) are ancillary and subsidiary to the application or enjoyment of the right, property or information for
which a payment described in paragraph 3 is received ; or

(b) make available technical knowledge, experience, skill, know-how, or processes, or consist of the
development and transfer of a technical plan or technical design.

5 5. Notwithstanding paragraph 4, "fees for included services" does not include amounts paid :

(a) for services that are ancillary and subsidiary, as well as inextricably and essentially linked, to the
sale of property other than a sale described in paragraph 3(a) ;

(b) for services that are ancillary and subsidiary to the rental of ships, aircraft, containers or other
equipment used in connection with the operation of ships or aircraft in international traffic ;



(c) for teaching in or by educational institutions ;
(d) for services for the personal use of the individual or individuals making the payments ; or

(e) to an employee of the person making the payments or to any individual or firm of individuals (other
than a company) for professional services as defined in Article 15 (Independent Personal Services).

6 6. The provisions of paragraphs 1 and 2 shall not apply if the beneficial owner of the royalties or
fees for included services, being a resident of a Contracting State, carries on business in the other
Contracting State, in which the royalties or fees for included services arise, through a permanent es-
tablishment situated therein, or performs in that other State independent personal services from a
fixed base situated therein, and the royalties or fees for included services are attributable to such
permanent establishment or fixed base. In such case the provisions of Article 7 (Business Profits) or
Article 15 (Independent Personal Services), as the case may be shall apply.

7 7. (a) Royalties and fees for included services shall be deemed to arise in a Contracting State when
the payer is that State itself, a political sub-division, a local authority, or a resident of that State.
Where, however, the person paying the royalties or fees for included services, whether he is a resi-
dent of a Contracting State or not, has in a Contracting State a permanent establishment or a fixed
base in connection with which the liability to pay the royalties or fees for included services was in-
curred, and such royalties or fees for included services are borne by such permanent establishment
or fixed base, then such royalties or fees for included services shall be deemed to arise in the Con-
tracting State in which the permanent establishment or fixed base is situated.

ARTICLE 14
PERMANENT ESTABLISHMENT TAX

1. A company which is a resident of India may be subject in the United States to a tax in addition to
the tax allowable under the other provisions of this Convention.

(a) Such tax, however, may be imposed only on :
(i) the portion of the business profits of the company subject to tax in the United States which repre-

sents the dividend equivalent amount ; and
(ii) the excess, if any, of interest deductible in the United States in computing the profits of the company

that are subject to tax in the United States and either attributable to a permanent establishment in the
United States or subject to tax in the United States under Article 6 [Income from Immovable Proper-
ty (Real Property)], Article 12 (Royalties and Fees for Included Services) as fees for included ser-
vices, or Article 13 (Gains) of this Convention over the interest paid by or from the permanent estab-
lishment or trade or business in the United States.

(b) For purpose of this Article, business profits means profits that are effectively connected (or treated
as effectively connected) with the conduct of a trade or a business within the United States and are
either attributable to a permanent establishment in the United States or subject to tax in the United
States under Article 6 [Income from Immovable Property (Real Property)], Article 12 (Royalties and
Fees for Included Services) as fees for included services or Article 13 (Gains) of this Convention.

(c) The tax referred to in sub-paragraph (a) shall not be imposed at a rate exceeding :

(i) the rate specified in paragraph 2(a) of Article 10 (Dividends) for the tax described in sub-paragraph
(a)(i) ; and

(ii) the rate specified in paragraph 2(a) or (b) (whichever is appropriate) or Article 11 (Interest) for the
tax described in sub-paragraph (a)(ii).





RTICLE 5

PERMANENT ESTABLISHMENT

1. For the purposes of this Convention, the term "permanent establishment" means a fixed place of business

through which the business of an enterprise is wholly or partly carried on.

2. The term "permanent establishment" includes especially :

(a) a place of management ;

(b) a branch ;

(c) an office ;

(d) a factory ;

(e) a workshop ;

(f) a mine, an oil or gas well, a quarry, or any other place of extraction of natural resources ;

(g) a warehouse, in relation to a person providing storage facilities for others ;

(h) a farm, plantation or other place where agriculture, forestry, plantation or related activities are carried on ;

(i) a store or premises used as a sales outlet ;

(j) an installation or structure used for the exploration or exploitation of natural resources, but only if so used
for a period of more than 120 days in any twelve-month period ;

(k) a building site or construction, installation or assembly project or supervisory activities in connection
therewith, where such site, project or activities (together with other such sites, projects or activities, if
any) continue for a period of more than 120 days in any twelve-month period ;

(l) the furnishing of services, other than included services as defined in Article 12 (Royalties and Fees for
Included Services), within a Contracting State by an enterprise through employees or other personnel, but
only if:

(i) activities of that nature continue within that State for a period or periods aggregating more than 90 days
within any twelve-month period ; or

(ii) the services are performed within that State for a related enterprise [within the meaning of paragraph 1 of
Article 9 (Associated Enterprises)].

3. Notwithstanding the preceding provisions of this Article, the term "permanent establishment" shall be

deemed not to include any one or more of the following :

(a) the use of facilities solely for the purpose of storage, display, or occasional delivery of goods or
merchandise belonging to the enterprise ;

(b) the maintenance of a stock of goods or merchandise belonging to the enterprise solely for the purpose of
storage, display, or occasional delivery ;

(c) the maintenance of a stock of goods or merchandise belonging to the enterprise solely for the purpose of
processing by another enterprise ;

(d) the maintenance of a fixed place of business solely for the purpose of purchasing goods or merchandise,
or of collecting information, for the enterprise ;

(e) the maintenance of a fixed place of business solely for the purpose of advertising, for the supply of
information, for scientific research or for other activities which have a preparatory or auxiliary character,
for the enterprise.

4. Notwithstanding the provisions of paragraphs 1 and 2, where a person— other than an agent of an

independent status to whom paragraph 5 applies - is acting in a Contracting State on behalf of an enterprise of

the other Contracting State, that enterprise shall be deemed to have a permanent establishment in the first-

mentioned State, if :

(a) he has and habitually exercises in the first-mentioned State an authority to conclude on behalf of the
enterprise, unless his activities are limited to those mentioned in paragraph 3 which, if exercised through a
fixed place of business, would not make that fixed place of business a permanent establishment under the
provisions of that paragraph ;

(b) he has no such authority but habitually maintains in the first-mentioned State a stock of goods or
merchandise from which he regularly delivers goods or merchandise on behalf of the enterprise, and some
additional activities conducted in the State on behalf of the enterprise have contributed to the sale of the
goods or merchandise ; or

(c) he habitually secures orders in the first-mentioned State, wholly or almost wholly for the enterprise.





ARTICLE 7

BUSINESS PROFITS

1. The profits of an enterprise of a Contracting State shall be taxable only in that State unless the enterprise

carries on business in the other Contracting State through a permanent establishment situated therein. If the

enterprise carries on business as aforesaid, the profits of the enterprise may be taxed in the other State but

only so much of them as is attributable to (a) that permanent establishment ; (b) sales in the other State of

goods or merchandise of the same or similar kind as those sold through that permanent establishment ; or (c)

other business activities carried on in the other State of the same or similar kind as those effected through that

permanent establishment.

2. Subject to the provisions of paragraph 3, where an enterprise of a Contracting State carries on business in

the other Contracting State through a permanent establishment situated therein, there shall in each Contracting

State be attributed to that permanent establishment the profits which it might be expected to make if it were a

distinct and independent enterprise engaged in the same or similar activities under the same or similar

conditions and dealing wholly at arm's length with the enterprise of which it is a permanent establishment and

other enterprises controlling, controlled by or subject to the same common control as that enterprise. In any

case where the correct amount of profits attributable to a permanent establishment is incapable of

determination or the determination thereof presents exceptional difficulties, the profits attributable to the

permanent establishment may be estimated on a reasonable basis. The estimate adopted shall, however, be

such that the result shall be in accordance with the principles contained in this Article.

3. In the determination of the profits of a permanent establishment, there shall be allowed as deductions

expenses which are incurred for the purposes of the business of the permanent establishment, including a

reasonable allocation of executive and general administrative expenses, research and development expenses,

interest, and other expenses incurred for the purposes of the enterprise as a whole (or the part thereof which

includes the permanent establishment), whether incurred in the State in which the permanent establishment is

situated or elsewhere, in accordance with the provisions of and subject to the limitations of the taxation laws

of that State. However, no such deduction shall be allowed in respect of amounts, if any, paid (otherwise than

towards reimbursement of actual expenses) by the permanent establishment to the head office of the

enterprise or any of its other offices, by way of royalties, fees or other similar payments in return for the use

of patents, know-how or other rights, or by way of commission or other charges for specific services

performed or for management, or, except in the case of a banking enterprises, by way of interest on moneys

lent to the permanent establishment. Likewise, no account shall be taken, in the determination of the profits of

a permanent establishment, for amounts charged (otherwise than toward reimbursement of actual expenses),

by the permanent establishment to the head office of the enterprise or any of its other offices, by way of

royalties, fees or other similar payments in return for the use of patents, know-how or other rights, or by way

of commission or other charges for specific services performed or for management, or, except in the case of a

banking enterprise, by way of interest on moneys lent to the head office of the enterprise or any of its other

offices.

4. No profits shall be attributed to a permanent establishment by reason of the mere purchase by that

permanent establishment of goods or merchandise for the enterprise.

5. For the purposes of this Convention, the profits to be attributed to the permanent establishment as provided

in paragraph 1(a) of this Article shall include only the profits derived from the assets and activities of the

permanent establishment and shall be determined by the same method year by year unless there is good and

sufficient reason to the contrary.

6. Where profits include items of income which are dealt with separately in other Articles of the Convention,

then the provisions of those Articles shall not be affected by the provisions of this Article.

7. For the purposes of the Convention, the term "business profits" means income derived from any trade or

business including income from the furnishing of services other than included services as defined in Article

12 (Royalties and Fees for Included Services) and including income from the rental of tangible personal

property other than property described in paragraph 3(b) of Article 12 (Royalties and Fees for Included

Services).





ARTICLE 12

ROYALTIES AND FEES FOR INCLUDED SERVICES

1. Royalties and fees for included services arising in a Contracting State and paid to a resident of the other

Contracting State may be taxed in that other State.

2. However, such royalties and fees for included services may also be taxed in the Contracting State in which

they arise and according to the laws of that State; but if the beneficial owner of the royalties or fees for

included services is a resident of the other Contracting State, the tax so charged shall not exceed :

(a) in the case of royalties referred to in sub-paragraph (a) of paragraph 3 and fees for included services as
defined in this Article [other than services described in sub-paragraph (b) of this paragraph] :

(i) during the first five taxable years for which this Convention has effect,

(a) 15 per cent of the gross amount of the royalties or fees for included services as defined in this Article,
where the payer of the royalties or fees is the Government of that Contracting State, a political sub-
division or a public sector company ; and

(b) 20 per cent of the gross amount of the royalties or fees for included services in all other cases ; and

(ii) during the subsequent years, 15 per cent of the gross amount of royalties or fees for included services ;
and

(b) in the case of royalties referred to in sub-paragraph (b) of paragraph 3 and fees for included services as
defined in this Article that are ancillary and subsidiary to the enjoyment of the property for which
payment is received under paragraph 3(b) of this Article, 10 per cent of the gross amount of the royalties
or fees for included services.

3. The term "royalties" as used in this Article means :

(a) payments of any kind received as a consideration for the use of, or the right to use, any copyright of a
literary, artistic, or scientific work, including cinematograph films or work on film, tape or other means of
reproduction for use in connection with radio or television broadcasting, any patent, trade mark, design or
model, plan, secret formula or process, or for information concerning industrial, commercial or scientific
experience, including gains derived from the alienation of any such right or property which are contingent
on the productivity, use, or disposition thereof ; and

(b) payments of any kind received as consideration for the use of, or the right to use, any industrial,
commercial, or scientific equipment, other than payments derived by an enterprise described in paragraph
1 of Article 8 (Shipping and Air Transport) from activities described in paragraph 2(c) or 3 of Article 8.

4. For purposes of this Article, "fees for included services" means payments of any kind to any person in

consideration for the rendering of any technical or consultancy services (including through the provision of

services of technical or other personnel) if such services :

(a) are ancillary and subsidiary to the application or enjoyment of the right, property or information for which
a payment described in paragraph 3 is received ; or

(b) make available technical knowledge, experience, skill, know-how, or processes, or consist of the
development and transfer of a technical plan or technical design.

5. Notwithstanding paragraph 4, "fees for included services" does not include amounts paid :

(a) for services that are ancillary and subsidiary, as well as inextricably and essentially linked, to the sale of
property other than a sale described in paragraph 3(a) ;

(b) for services that are ancillary and subsidiary to the rental of ships, aircraft, containers or other equipment
used in connection with the operation of ships or aircraft in international traffic ;

(c) for teaching in or by educational institutions ;

(d) for services for the personal use of the individual or individuals making the payments ; or

(e) to an employee of the person making the payments or to any individual or firm of individuals (other than
a company) for professional services as defined in Article 15 (Independent Personal Services).

6. The provisions of paragraphs 1 and 2 shall not apply if the beneficial owner of the royalties or fees for

included services, being a resident of a Contracting State, carries on business in the other Contracting State, in

which the royalties or fees for included services arise, through a permanent establishment situated therein, or

performs in that other State independent personal services from a fixed base situated therein, and the royalties

or fees for included services are attributable to such permanent establishment or fixed base. In such case the

provisions of Article 7 (Business Profits) or Article 15 (Independent Personal Services), as the case may be





ARTICLE 14

PERMANENT ESTABLISHMENT TAX

1. A company which is a resident of India may be subject in the United States to a tax in addition to the tax

allowable under the other provisions of this Convention.

(a) Such tax, however, may
be imposed only on :

(i) the portion of the business profits of the
company subject to tax in the United States
which represents the dividend equivalent
amount ; and

(ii) the excess, if any, of interest deductible in the
United States in computing the profits of the
company that are subject to tax in the United
States and either attributable to a permanent
establishment in the United States or subject to
tax in the United States under Article 6
[Income from Immovable Property (Real
Property)], Article 12 (Royalties and Fees for
Included Services) as fees for included
services, or Article 13 (Gains) of this
Convention over the interest paid by or from
the permanent establishment or trade or
business in the United States.

(b) For purpose of this Article, business profits
means profits that are effectively connected (or
treated as effectively connected) with the
conduct of a trade or a business within the
United States and are either attributable to a
permanent establishment in the United States
or subject to tax in the United States under
Article 6 [Income from Immovable Property
(Real Property)], Article 12 (Royalties and
Fees for Included Services) as fees for included
services or Article 13 (Gains) of this
Convention.

(c) The tax referred to in sub-paragraph (a) shall


