TATCTd HYT YT (oden)—agef, 99 BR B
SufRefer: s SlogwoAfdard, g smgaw (endien)—aqe, g #R HagR

i e APL-02-08 /18 @4 — 2018—19 7__9 \o\
m‘#r TEfdaR B wofdo g R \br
GSTN - 0SAACCG4408K1ZR N

qH &9

HES TG, I Gl gehlg—al, |
wfalAfc = arfermat @ ek & — 2 g R, e B
T Y otk o - A frw Rig Aev, sy &y e,
[emfa wferfsier |

/ /Tty /

TE U S orfsrer AN R, wEide Sy IS B A qol gblS q wEYR
GRT a9 2018—19 & foI a%q Td ¥a1 ox AfIFRm @) uRi—120(1) @ s wiRe amoer
A% 10102018 & fawg oo @ T, R ardremell uv w0 12991500 sigofivad) &
T TAT 0 129915.00 HATTS FRNIMA fbar Tam | 590 O o ardfrer # fAaifdc ax o gt
FFRIFET 0 259830.00 2 |

adier 1 grars o 4 dva RiEe, sifiera uRiR o suRerd gv ) anfier 34 § Ry
TQ Tl bl QBT T e Aifd @ o 4l v s 5 miRa smew RfY T qerl

gl

1. That the proper officer has grossly erred in passing the impugned order under Section 129(3) of the
GST Act. Order passed by the proper officer is against the settled principles of law and is liable to be
quashed.

1. That Appellant Supplier was transporting goods in the state of Uttarakhand under cover of valid Tax

invoice dulycharginglntegrated Tax of Rs 1,29,915/-. Also I Way Bill (EWBN- 3710 4848 294 8) has
been generated for the movement of goods with correct Invoice details, Vehicle Details and Goods

Details.

L. It is clearly evident thal there is no intention at all to evade tax in the present case and the crror
committed in E Way Bill is a clerical mistake apparent from the face of records,

1v. The Learned officer has grossly erred in passing the Impugned Order for imposition of tax and penalty

liable to be quashed by the Honorable Appellate Authority on following grounds:
a.  Necessily of Mensrea under GST Act for Penalty and Prosecution,
b. No penalty for mistake in documentation apparent on the face of record as per Section 126 of GST
Act,
¢.  Order is against the intent of scction 129 and 130 of GST Act,
d. Impugned order is contrary to the Circular no. 64/38/2018-GST & FAQ issued by Central board of
indirect taxes and customs (CBIC),
e. Eway bill was corrected well before initiation of detention proceedings thus making the impugned
order void ab initio,
f. No opportunity of being heard provided to the Applicant,
g Order is against the well settled principles of law decided by the Courts.
V. We have analyzed provisions of GST Act in the foregoing paragraphs to substantiate the grounds of
appeal raised above.
NECESSITY OF MENSREA FOR PENALTY AND PROSECUTION
Vi. Scetion 135 of the Act specifies that “in any prosecution for an offence under this Act which requires
culpable mental state on the part of accused, the court shall presume the existence ot such mental state
but it shall be a defense for the accused to prove the fact that he had no such mental state with respect
to the act charged as an offence in that prosecution.” Hence mensrea is a nccessary ingredient under
this Act, the court shall presume its existence and burden of proof to show its absence is on accused.

Vil That the Integrated Tax of Rs 1,29,915 was correctly shown on both Tax Tnvoice and and E Way Bill.
The invoice is correctly accounted for in the books of account of applicant.

Viil. It is clearly evident that there is no malafide intention to evade tax in the present casc. Mensrea is
essential to attract penalty under this Act. Thus penalty and prosecution proceeding are invalid and
void.

IX. That ITon’ble Supreme Court of India in the case of state of Kerala Vs M.M. Mathew (1978) vol.42-
STC-348(SC) has also held that strong suspicion, strange coincidences and grave doubts cannot take
the place of legal proof.

NO PENALTY FOR MISTAKE IN DOCUMENTATION APPARENT ON THE FACE OF
RECORD

X. Section 126 specifies that “No officer under this Act shall impose penalty for mistake in
documentation which is easily rectifiable and made without fraudulent intent or gross negligence. An
omission or mistake in documentation shall be considered to be easily rectifiable if the same is an error
apparent on the face of record.”

Xl That [ way bill is wrongly generated for Inward supply instead of Outward Supply is clearly evident
from the documentation for the movement of goods. Thus in the presetaseindpenalty-shotld have
been invoked hy the proper officer as per Section 126 of GST Act, :
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Xil. The Impugned Order is bad in law and is liable to be quashed. ' :
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IMPUGNED ORDER IS AGAINST THE INTENT OF SECTION 129 AND 130 OF GST ACT.
X1ii. Section 129 of GST Act, 2017 provides for detention, scizure and relcase of goods and conveyances in

transit while Section 130 of the GST Act provides for the confiscation of Goods or conveyances and
imposition of penalty. Proceedings for detention of goods under section 129 shall be initiated only
when goods are liable to be confiscated under Section 130. Detention of goods where there is no
intention of evasion of tax is against the provisions of Section 129 and Section 130 of GST Act, 2017.
Sub Section (0) of Section 129 of GST Act, 2017 is reproduced hereunder;
“Where the person transporting any goads or the owner of the goods fails to pay the amount of tux
and penully as provided in subscction (1) within seven days of such detention or seizure, further
proceedings shall be initiated in accordance of with the provisions of Section 13().”
Thus sub scction (6) of section 129 clearly indicates that detention ordershall be issued when goods are
liable for confiscation under section 130.

XiV.  Further Sub section (1) of Section 130 provides that:
“Nobwithstanding anything contained in this Act, if any person—
(i) supplies or receives any goods in contravention of any of the provisions of this Act or the rules
made thereunder with intent (o evade payment of tax; or
(ii) does not account for any goods on which he is liable (o pay tax under this Act; or
(iii) supplies any goods liable to tax under this Act without having applied for registration; or
iv) contravenes any of the provisions of this Act or the rules made thereunder with intent to evade
payment of tax; or
(v) uses any conveyance as a means of transport for carriage of goods in contravention of the
provisions of this Act or the rules made thereunder unless the owner of the conveyance proves that it
was so used without the knowledge or conveyance of the owner himself, his agent, if any, and the
person in charge of the conveyance,
then, all such goods or conveyances shall be liuble to confiscation and the person shall be liable to
penalty under section 122."
Section 130 indicates beyond doubt that confiscation of goods is contemplated only where there is
intent to evade payment of tax,

XV, On harmonious interpretation of Section 129 and Section 130 of GST Act, it is clear thal Detention
proceedings can be initiated under Scction 129 only if following conditions are satisfied:

a) Goods are liable o be confiscated under section 130,
b) Goods are being transported with the intention to evade tax,

XVi.  In the present case goods are not being transported with intention to evade tax and thus cannot be
confiscated under section 130. Therefore Proper officer is grossly incorrect in initiating  detention
proceeding and subsequently levying Tax and penalty under scetion 129(3).

IMPUGNED ORDER IS CONTRARY TO THE FAQ ISSUED BY CENTRAL BOARD OF
INDIRECT TAXES AND CUSTOMS (CBIC)

XVil.  This aspect is clarified by Central Board of Indirect tax and Custom, New Delhi in the recently issued
FAQs on GST 2" Edition, 31 March 2017 (updated as on 1 Jan 2018). Relevant Extracts of Question
16 of Chapter 19 dealing with Inspection, Confiscation Search and Seizure are reproduced hercunder:
“Denial of access to the owner of the property or the person who possesses the property at a
particular point of time hy a legal order/motice is called detention. Seizure is taking over of actual
possession of the goods by the department. Detention order is _issued when it is suspected thal the
goods are liable (o confiscation. Seizure can be made only on the reasonable belief which is arrived at
after inquiry/investigation that the goods are liable to confiscation.”

XViil.  In the present case both the parties arc registered dealers and Integrated Tax has been correctly charged
on the Invoice, there is no intention of evasion of lax thus Detention proceedings under section 129
cannot be initiated. There is only a clerical error of generating E Way Bill for Inward Supply instead of
Quiward Supply. Detention order passed under section 129 only on the ground that E Way Bill was
incorrectly generated is against the intent of GST Law.

XIX.  Given the above, it is evident that CBIC itself emphasize on initiating detention proceeding only when
it is suspected that goods are liable to confiscated i.e. intention to evade tax. Therefore taking a
contrary view would lead to an incongruous situation which is against the intent of legislature.

IMPUGNED ORDER IS CONTRARY TO THE CIRCULAR NO. 64/38/2018-GST ISSUED BY
CENTRAL BOARD OF INDIRECT TAXES AND CUSTOMS (CBIC) ON 14 SEP 2018
XX.  That various representations were received by the CBIC regarding imposition of penalty in case of
minor discrepancies in the details mentioned in the ¢ way bill although there are no major lapses in the
invoices accompanying the goods in movement. In order to clarify this issue and to bring uniformity in
implementation of GST provisions, Board, has issued Circular no. 64/38/2018- GST; Dated: 14 Sep
2018modifying the procedure for interception of conveyances for inspeetion of goods in movement,
and detention, releasc and confiscation of such goods.
XXl. It was clarified in the circular that proceedings under Section 129 of the CGST Act may not be
iitiated for every mistake in the documents carried with the vehicle. In case a consignment of goods is
accompanied with an invoice and also an e way bill, proceedings under section 129 of GST Act may
_nol be initiated in case of minor discrepancies. That in such cases General Penalty to the tune of Rs
0 7 500/~ each shall be imposed under section 125,
#g’:?‘a AT RSES {45t dl.‘..:l
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XXil.  In light of the clarification issued by the Board on the abovesaid matter, proper officer is grossly
. wrong in invoking proceedings under section 129, Proceedings under Section 129 shall be initiated
where goods are not accompanied by E Way bill or Tnvoice or any other specificd document.
However detention proccedings should not be initiated in case of minor discrepancics in generation of

I Way Bill.

XXill.  In the present case Bill No., Bill Date, Vehicle No., Bill Amount, Bill Quantity, Product Description
and Product HSN are correctly mentioned in E Way Bill. However E Way bill for Inward Supply is
generated instead of Outward Supply. Tnvoking of detention proceedings on human crror will be great
hardship on the applicant.

IMPUGNED ORDER CONTRARY TO SETTLED LAW

XXIV, That in the maiter of lndus Towers Litd, Vi, Assistant State Tax Officor (Kerala High Courty W, p.
(C) To. 196 of 2018; Date of Order- 22/12/2017 it was observed thata combined reading of
Sections 129 and 130, cspecially the provision contained in sub section (6) of Section 129
indicates that the detention of the goods is contemplated under the statutes only when it is
suspected that the goods are liable to confiscation. This aspect is seen clarified by the Central
Board of Excise and Customs in the FAQs published by them in Question No.-16 on 2™ Edition
31.3.2017 (updated as on 1 Jan 2018) also. Section 130 dealing with the confiscation of goods
indicates beyond doubt that the confiscation of goods is contemplated under the statutes only
when a taxable supply is made otherwise than in accordance with the provisions contained in the
statutes and the Rules made there under with the intent to evade payment of tax. Tf that be so,
mere infraction of the procedural Rules like Rules 55 and 138 of the State GST Rules cannot
result in detention of goods, though they may result in imposition of penalty.

XXV, That the above consignment is properly accounted in books of accounts, being maintained in the
ordinary course of our business.
XXVI, That the Proper Officer, Assistant Commissioner, Mohile Squad, Rudrapur in the penalty order or

noticenever mentioned that the goods were transported with intention to cvade (ax. Therefore such
penalty order is not sustainable as therc is no mala fide intention to cvade payment of tax.

EWAY BILL WAS CORRECTED WELL BEFORE INITIATION OF DETENTION
PROCEEDINGS THUS MAKING THE IMPUNGED ORDER INVALID

XXVil. That the correct E way bill was generated immediately after the Vehicle was intercepted and the
mistake was brought the notice.Once E-way bill was gencrated after interception of the goods,
but before scizure order is passed, then the goods cannot be seized as is held by the Allahabad
High Court in the case of Axpress Logistics India Pvt. Ltd. (supra). Circular No. 41/15/2018-
GST dated 13.4.2018 issued by the Central Board of Direct Tax and Custom distinguish between
interception and detention and hence in the instant case since the petitioner has lurnished the E-
way bill prior to detention and seizure of goods, no scizure order can legally be passed nor
penalty can be asked.

XXVIII. That in the matter ofM/s Modern Traders vs. State of UP and 2 Others (Writ No. 763 of 2018);
date of order 9/05/2018; Allahabd high Court wherein goods were detained and penalty order is
passed on 05.05.2018 for not furnishing E way Bill. E Way bill was generated by the petitioner
immediately afler the vchicle was intercepted. Valid E Way hill was produced before the proper officer
before initiating the detention proceedings and detention order. We find substance in the submission ol
the Iearned counsel for the petitioner , Once the F-way bill is produced and other documents clearly
indicates that the goods are belongs to the registered dealer and the IGST has been charged there
remains no justification in detaining and seizing the goods and asking the penalty.In view of the
aforesaid facts, we quash the seizure order dated 5.5.2018 as well as the consequential penalty order
dated 5.5.2018. We dircct the respondent no.3 to immediately release the goods and vehicle in favour
of the petitioner,

Above finding of TTon’ble Allahabad High Court is exactly applicable in appcllant’s case also as valid
C Way bill was produced before initiating Detention Proceedings by the proper officer,

XXIX. That in the matter of Raj Iron & Building Materials Vs, Union of Tndia through secretary and
others (2018)36 VLJ17 (Writ tax no. 826 of 2017 decided on 22-12-2017) wherein the goods (TMT
rod) had been seized while it was imported by the petitioner from West Bengal. At the stage of scizure,
a show cause notice was issued and seizure order was passed pursuant there to. The only ground found
recorded to effect seizure is that the E-way Bill was not found accompanying the goods though
admittedly, the goods were being imported regular tax invoice. Then it is also the case of the petitioner
that it had downloaded the E-way Bill from the website of the department and produced though with
some delay. Hon’ble Allahabad High Court held that “in view of the fact that in the present case that
there is no allegation of cvasion of tax liability established either from the reading of] the show causc
notice or the seizure order or the penalty order the consequential penalty imposed appear to have been
occasioned upon a mere technical breach and not on account of any intention to evade tax. In the facts
of the present case, there is no foundation for such allegation. It is also not disputed that being faced at
present there are certain difficulties with regard to the downloading of the E-way Bill and also certain
doubts still remain with regard to the requirement and submission of E-way Bill. In view of the above,

Wy WTETIRIRuILy order and the seizure order cannot be sustained and are hereby quashed. The petitioner’s

= vehicle along with the goods may be released in favour of the petitioner forthwith. The writ petition is

Q#:E!ﬁm::d. No order as to costs.” This decision is equally applicable in appellant’s case as the scizer

e wiawere { sotter/penilty order passed U/S 129(1)/ 129(3) of GST Act 2017 and there is no intention to evade tax.

T @ @, Y Following the ratio laid down in above case, the order of penalty passed on 06-07-2018 U/S 129(3) of
UP GST Act is against the GST Act/Rules and liable to be quashed.
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NO OPPORTUNITY OF BEING HEARD PROVIDED

XXX, Sub Section (4) of Section 129 of GST Act provides that “No tax Interest or penalty shall be
determined under sub section (3) without giving the person concerned an opportunity of being heard.
However in the present case despite asking for Detention order and Nofice under section 129, proper
officer didn’t provide any document and insisted for payment of tax and penalty.

XXXi. That the notice under Section 129 for T.evy of tax and penalty was served to the authorized
representative ot applicant on 24 Sep 2018.
Xxxil. No opportunity of being heard was provided to the Appellant and Proper officer proceeded with the

proceeding and passed Order for Demand of Tax and Penalty in “FORM GS'1T MOV 09* on 20Sep
2018 itself imposing Penalty and Tax of Rs 1,29.915/-,

XXXiil, The impugned order was issued well before the date of service of notice and date of hearing of the
applicant.
XXXiV. That Order referred above imposing Tax and Penally is bad and not tenable in law and Ultra Vires the
prevailing provisions of GST Law.
XXXV, That on the facts, in circumstances and judicial pronouncements, the order of penalty passed by the
Proper Officer is arbitrary, unjustified and liable to be quashed,
XXXV, That with due permission of the Courl, the appellant reserves the right to add /amend or alter the

grounds of appeal or add/amend fresh/further evidence in support of his submission for the proper
administration of justice
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