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vkns'k@ ORDER 

 
PER BENCH: 

 
 These are four appeals filed by the assessee trust against the 

separate orders of ld. CIT(A), Kota dated 10.12.2018 for Assessment 

Years 2013-14 – 2016-17 upholding the action of AO/CPC in denying 

exemption u/s 11 of the IT Act  by holding that assessee’s case is not 

covered by the proviso to section 12AA(2) as the objects of the trust 

were not same in the year in which exemption was claimed and the 

year in which exemption u/s 12AA was given ignoring the fact that 

amendment in trust deed was made to make the objects of the trust 

more clear and the amendment was made in the original trust deed to 
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be effective from the date of creation of trust, thereby assessing the 

following receipts as income:- 

 
  

 

2.  Briefly stated, the facts of the case are that the assessee trust 

was constituted on 14.12.2000 with various charitable objects as 

mentioned in the trust deed. An application for registration u/s 12AA of 

the IT Act, 1961 was filed on 25.05.2015. The same was rejected by Ld. 

CIT(E) vide order dt. 16.12.2015 on the ground that trust has been 

created for the benefit of Jain Samaj only. Against this order, assessee 

filed appeal before the Tribunal which vide its order dt. 09.12.2016 set 

aside the matter with the direction that where the Ld. CIT(A) finds that 

the benefit is not limited to people belonging to a particular community 

but is available to public at large, he would grant registration as per 

law.  In the set aside proceedings, assessee brought on record 

evidences by way of list of the patients whose cost of medicines/ 

expenses is borne by the assessee and list of students whose fees is 

borne by it without any discrimination as to the caste. The Ld. CIT(E), 

however, required the assessee to make necessary amendment in the 

trust deed stating that it is not restricted to Jain Dharm only. 

Accordingly, assessee vide amendment deed dt. 19.09.2018 inserted 

following proviso in Para 4 of the trust deed:- 

 

Assessment Year Receipts assessed 

2013-14 Rs.3,14,665/- 

2014-15 Rs.4,34,675/- 

2015-16 Rs.4,54,710/- 

2016-17 Rs.1,93,700/- 
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“It is hereby declared that the activities of the trust & its objects would 

have for all religion and not restricted to Jain Dharm. It has been 

unanimously agreed that wherever in sub-paras of para 4 of trust deed, 

the word ‘Jain Dharm or Digamber Jain Dharm’ appears shall be read as 

‘Sarvadharm’.” 

 

The Ld. CIT(E) thereafter in pursuance of the direction of the Tribunal 

granted registration u/s 12AA of the Act vide order dt. 29.11.2018 from 

the date of the amended trust deed, i.e. from 19.09.2018. 

 

3. For AY 2013-14 & 2014-15, the AO, after rejection of the original 

application u/s 12AA by Ld. CIT(E) reopened the assessment u/s 148; 

for AY 2015-16, the case was selected for scrutiny; and for AY 2016-17 

processing was done by CPC where the receipt was assessed to tax 

without deduction of expenditure on the ground that assessee is not 

registered u/s 12AA of the Act/ the CIT(E) has not yet passed the order 

for registration in pursuance to the direction of Hon’ble ITAT. 

 

4. In the appellate proceedings before CIT(A), assessee furnished 

the order u/s 12AA passed by Ld. CIT(E) and contended that in view of 

proviso to section 12AA(2), the benefit of section 11 should be allowed 

to the assessee since the creation of the trust. The Ld. CIT(A), 

however, held that assessee is not covered by proviso to section 

12AA(2) as the object of the trust in the years under consideration is 

not the same as in the year in which the exemption is granted in as 

much as exemption u/s 12AA is given based on its modified objects 
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from 19.09.2018. Accordingly, he confirmed the orders of AO assessing 

the gross receipts as total income. 

 

5 In the above factual matrix of the case, the ld AR submitted that 

the Tribunal has noted that the assessee trust is not for the benefit of 

any particular community and that the benefit of the trust is available to 

public at large. Therefore, the issue was set aside with the direction 

that CIT(E) would conduct an enquiry with regard to the objectives of 

the trust. Thereafter, the assessee in order to bring more clarity filed 

the amended deed by inserting a proviso to Para 4 of the trust deed as 

stated above as if the said clause is inserted in the original trust deed. 

Thus, the objects & activities of the trust in AY 2013-14 to 2016-17 

remains the same as in the financial year 2018-19 when the registration 

u/s 12AA was granted by Ld. CIT(E) in pursuance of the direction of 

Tribunal with reference to application for registration filed on 

25.05.2015.  Hence, the registration so granted is also applicable for 

the AYs under consideration in view of proviso to section 12A(2). The 

Ld. CIT(A) has incorrectly held that there is change in the objects of the 

trust whereas there is no such change. Only to bring more clarity, 

certain words in the object clause were replaced as if the same were in 

the original trust deed. Therefore, AO be directed to allow benefit of 

exemption u/s 11 to the assessee in the AYs under consideration. 

 

6. Without prejudice to above, it was submitted by the ld AR that 

the lower authorities have assessed the gross receipt as income 

ignoring the expenditure incurred by the assessee. The gross receipts, 
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expenditure incurred and the surplus/ deficit as per Income & 

Expenditure A/c of the AYs under consideration is as under:- 

 

AY Gross Receipts Expenditure Surplus/ Deficit 

2013-14 Rs.3,14,665/- Rs.3,25,690/- (Rs.11,025/-) 

2014-15 Rs.4,34,675/- Rs.4,22,590/- Rs.12,085/- 

2015-16 Rs.4,54,710/- Rs.4,40,290/- Rs.14,421/- 

2016-17 Rs.1,93,700/- Rs.1,84,051/- Rs.9,649/- 

 

The expenditure incurred is directly connected with the donation 

received in as much as assessee received the donation only because the 

donors were satisfied that assessee is incurring the expenditure as per 

its objectives. Hence, the gross receipts cannot be taxed as income. 

Only the net surplus can be charged to tax. However, since the surplus 

is below the maximum amount chargeable to tax, the assessee is not 

liable to tax. Hence, the lower authorities be directed to compute the 

income after allowing the expenditure. 

 

7. The ld DR is heard who has submitted that before invoking the 

proviso to section 12AA(2), what has to be seen is that the assessment 

proceedings are pending before the Assessing officer as on the date of 

such registration and the objects and activities of such trust or 

institution remain the same for such preceding assessment year.  In the 

said legal background, the ld CIT(A) has rightly held that the case of 

the assessee cannot be treated as covered in the proviso to section 

12AA(2) as the objects of the trust were clearly not the same in the 

year in which the exemption is claimed and the registration under 

section 12AA is given based on modified objects with effect from 

19.09.2018.  He thus supported the order of the lower authorities.   
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8. We have heard the rival contentions and perused the material 

available on record.  We find that where the exemption claimed under 

section 11 and 12 has been denied by the Assessing officer, what can 

be brought to tax is the net income in the hands of the assessee trust 

and not the gross receipts.  In all these years, we find that while 

denying the exemption under section 11 and 12 for want of registration 

under section 12AA, the Assessing officer has brought gross receipts to 

tax which is against the basic tenets of law where only the real income 

which is determined after deducting expenses from gross receipts can 

be brought to tax.  We therefore agree with the alternate contention so 

advanced by the ld AR and without going into merit of the other 

contention which is left open, the matter is set-aside to the file of the 

Assessing officer to examine the claim of the expenditure so claimed by 

the assessee trust against the gross receipts for each of the relevant 

years and where the Assessing officer determines the net receipts as 

not exceeding the maximum amount not chargeable to tax, allow the 

necessary relief to the assessee trust.   

 

In the result, all the appeals filed by assessee trust are allowed for 

statistical purposes.   

 

Order pronounced in the open Court on  29/05/2019.  

           Sd/-                                                Sd/-                                              

   ¼fot; iky jko½        ¼foØe flag ;kno½ 
  (Vijay Pal Rao)       (Vikram Singh Yadav) 
U;kf;d lnL;@Judicial Member  ys[kk lnL;@Accountant Member 
 
Tk;iqj@Jaipur   
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fnukad@Dated:-  29/05/2019. 
*Ganesh Kr. 
vkns'k dh izfrfyfi vxzsf’kr@Copy of the order forwarded to: 
1. vihykFkhZ@The Appellant- Kund Kund Kahan Digamber Jain Versus 

Mumokshu Ashram, Kota  
2. izR;FkhZ@ The Respondent- ITO (E), Kota, Chhawani   

3. vk;dj vk;qDr@ CIT 

4. vk;dj vk;qDr@ CIT(A) 

5. foHkkxh; izfrfuf/k] vk;dj vihyh; vf/kdj.k] t;iqj@DR, ITAT, Jaipur. 
6. xkMZ QkbZy@ Guard File { ITA. No. 165, 166, 167 & 168/JP/2019} 

 

 

               vkns'kkuqlkj@ By order, 

 

 
             lgk;d iathdkj@Asst. Registrar 
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