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CI/SCA/15107/2019 JUDGMENT
IN THE HIGH COURT OF GUJARAT AT AHMEDABAD
R/SPECIAL CIVIL APPLICATION NO. 15107 of 2019

FOR APPROVAL AND SIGNATURE:

HONOURABLE MS.JUSTICE HARSHA DEVANI
and

HONOURABLE MS. JUSTICE SANGEETA K. VISHEN

1  Whether Reporters of Local Papers may be allowed to
see the judgment ?

2 [To be referred to the Reporter or not ?

3  Whether their Lordships wish to see the fair copy of the
judgment ?

4  Whether this case involves a substantial question of law
as to the interpretation of the Constitution of India or any
order made thereunder ?

SITARAM ROADWAYS (URP) THROUGH PROPRIETOR VASHRAMBHAI
ARJANBHAI DANGAR
Versus
STATE OF GUJARAT

Appearance:

MR.D K.PUJ(3836) for the Petitioner(s) No. 1
MR TRUPESH KATHIRIYA, ASSISTANT GOVERNMENT PLEADER(1) for
the Respondent(s) No. 1

NOTICE SERVED BY DS(5) for the Respondent(s) No. 2

CORAM: HONOURABLE MS.JUSTICE HARSHA DEVANI
and
HONOURABLE MS. JUSTICE SANGEETA K. VISHEN

Date : 10/10/2019

ORAL JUDGMENT
(PER : HONOURABLE MS.JUSTICE HARSHA DEVANI)
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1. Rule. M. Trupesh Kat hiriya, | ear ned
Assi stant Government Pl eader, waives service of

notice of rule on behalf of the respondents.

2. By this petition under article 226 of the
Constitution  of India the petitioner has
chall enged the order dated 24.8.2019 passed by
the second respondent in Form GST MOV-11 whereby
he has ordered confiscation of the conveyance as
wel | as the goods contai ned therein.

3. The petitioner S a transporter and
conveyance bearing nunber GJ-04-AT-9932 bel ongs
to the petitioner. The conveyance in question was
intercepted by the second respondent on 6.8.2019
at 6.45 p.m at Vagharol, Taluka Dantiwada. It
appears that the person 1in <charge of the
conveyance was not in a position to produce the
mandat ory docunents in the nature of invoice and
e-way bill.

4. Vide an order dated 6.8.2019 issued in Form
GST Mov-02, the person in charge of the
conveyance was directed to station the conveyance
carrying goods at Vagharol at his risk and
responsibility. Thereafter, a notice dated
21.8.2019 cane to be issued in Form GST MOV-10
for confiscation of the goods or conveyance and
| evy of penalty under section 130 of the Centra

Goods and Service Tax Act, 2017 (hereinafter
referred to as the "'CGST Act') read with the

Page 2 of 18

Downloaded on : Tue Nov 05 16:27:22 IST 2019



www.taxguru.in

C/ISCA/15107/2019 JUDGMENT

rel evant provisions of other related statutes. In
terme of the said notice, the petitioner was
directed to appear before the second respondent
on 28.8.2019 at 11 a.m Thereafter, wthout
waiting for the petitioner to appear before him
the second respondent vide order dated 24.8.2019
passed an order of confiscation under section 130
of the CGST Act in Form GST MOV-11 conputing the
tax, penalty, fine in lieu of confiscation of
goods and fine in lieu of confiscation of
conveyance. Being aggrieved, the petitioner has
filed the present petition.

5. M. Kavi Patel, |earned advocate for M. D. K
Puj , | earned advocate for the petitioner
submtted that after the conveyance wth the
goods cane to be intercepted and detained,
petitioner has deposited the amount of fine and
penalty on 5.9.2019. A copy of the paynent
recei pt of CGST Act has been brought on record.
It was submtted that while the notice in Form
GST MOV-10 called upon the petitioner to appear
before the second respondent on 28.8.2019, the
| npugned order cane to be passed on 24.8.2019
wi t hout affording any opportunity of hearing to
the petitioner. Referring to the provisions of
section 130 of the CGST Act it was submtted that
sub-section (4) thereof provides that no order of
confiscation of goods or conveyance or inposition
of penalty shall be issued wthout giving the
person an opportunity of being heard. It was
submtted that therefore, the inpugned order has
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been passed in contravention to the provisions of
sub-section (4) of section 130 of the CGST Act.
Hence, the petition requires to be allowed by
granting the reliefs as prayed for therein.

6. On the other hand, M. Trupesh Kathiriya,
| earned Assistant Governnent Pleader, submtted
that the person in charge of the conveyance was
not in a position to produce either the invoice
or the e-way bill. It was submtted that the
I mpugned order has been passed after due notice
to the petitioner and hence, there is no warrant
for interference by this court. He, however, was
not in a position to dispute the fact that while
by the notice dated 21.8.2019, the petitioner was
called upon to remain present before the second
respondent on 28.8.2019, the inpugned order had
been passed on 24.8.2019.

7. From the facts as noted hereinabove it is
evi dent that though by the notice dated 21.8.2019
Issued in Form GST MOV-10 for confiscation of
goods or conveyance and |evy of penalty under
section 130 of the CGST Act, the petitioner was
called upon to appear before the second
respondent on 28.8.2019, the second respondent
W thout waiting till that date, has in undue
haste, passed the inpugned order on 24.8.2019.
VWiile it appears that the petitioner has given a
kabul at nama (declaration) to the effect that he
Is wvoluntarily taking the responsibility of
paying the outstanding taxes in respect of the
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goods and is ready to pay the anmpbunt shown in the
GST neno and has requested that upon paynent of
such amount the conveyance be rel eased, such fact
does not absolve the second respondent from
granting an opportunity of hearing to him before
passing the order under section 130 of the CGST
Act .

8. Section 130 of the CGST Act provides for
confiscation of goods or conveyances and |evy of
penal ty. Sub-section (4) thereof provides that no
order for confiscation of goods or conveyance or
for inposition of penalty shall be issued w thout
giving the person an opportunity of being heard.
In the present case, on a perusal of the
docunents annexed along wth the petition it
appears that pursuant to the notice dated
21.8.2019 | ssued by t he r espondent, t he
petitioner appeared before the respondent on
24.8.2019 and showed wllingness to pay the
anount of tax and penalty for the purpose of
securing release of the vehicle in question.
Thereafter, the second respondent, w t hout
affording any opportunity of hearing to the
petitioner as contenplated under sub-section (4)
of section 130 of the CGST Act, has proceeded to
pass the inpugned order on 24.8.2019. It appears
that nerely because +the petitioner appeared
before the respondent and showed wllingness to
pay the tax and penalty for the purpose of
securing release of the vehicle in question, the
second respondent has proceeded to pass the

Page 5of 18

Downloaded on : Tue Nov 05 16:27:22 IST 2019



www.taxguru.in

C/ISCA/15107/2019 JUDGMENT

I mpugned order w thout hearing the petitioner on
the question of confiscation of the goods and
conveyance.

9. As can be seen fromthe inpugned order, it is
in the format provided therefor, viz. in FORM GST
MOV-11. In paragraph 1 of the inpugned order all
t he bl anks have been filled up which indicate the
registration nunber of the conveyance and the
time, place and date and by whom the conveyance
cane to be intercepted. Paragraphs 3 and 4
thereof do not contain any details in the blank
spaces neant to be filled in. One of the
significant paragraphs in the statutory form is
par agraph 5, which reads thus:

“The person in charge has not filed any
objections/the objections filed were not
acceptable for the reasons stated bel ow

a) ...

b) ...

Thus, in terns of the statutory format provided
for passing an order wunder section 130 of the
CGST Act, the officer adjudging is required to
provide the reasons for confiscating the goods
and conveyance. Reference may also be made to
paragraph 6 of the statutory form which reads
t hus:

“6. In view of the above, the follow ng goods
and conveyance are confiscated by the

Page 6 of 18

Downloaded on : Tue Nov 05 16:27:22 IST 2019



www.taxguru.in

C/ISCA/15107/2019 JUDGMENT

under si gned by exercising powers vested under
section 130 of the Central Goods and Services
Tax Act ...

On a conjoint reading of paragraphs 5 and 6, it
Is clear that the officer adjudging the case
passed the order confiscating the goods and
conveyance described in paragraph 6, for the
reasons set out in paragraph 5.

10. In this regard a perusal of the inpugned
order of confiscation, shows that colum 5
wherein the officer adjudging it is required to
set out the reasons for concluding that the goods
and conveyance are required to be confiscated, is
totally blank. As a necessary corollary it
follows that the goods and conveyance have been
ordered to be confiscated w thout disclosing the
reasons therefor. The inpugned order IS,
therefore, a non-speaking order, which is totally
bereft of any reasons what soever.

11. At this stage, it may be apposite to refer to
the legislative schene contained in section 130
of the CGST Act. Sub-section (1) of section 130
t hereof, reads thus:

130. Confiscation of goods or conveyances and
levy of penalty.— (1) Notw thstanding anything
contained in this Act, if any person—

(1) supplies or receives any goods in
contravention of any of the provisions of
this Act or the rules nmade thereunder wth
intent to evade paynent of tax; or
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(1i1) does not account for any goods on which
he is |iable to pay tax under this Act; or

(i1i1) supplies any goods liable to tax under
this Act wi t hout having applied for
regi stration; or

(iv) contravenes any of the provisions of
this Act or the rules nmade thereunder wth
Intent to evade paynent of tax; or

(v) uses any conveyance as a neans of
t ransport for carriage of goods in
contravention of the provisions of this
Act or the rules nmde thereunder unless
the owner of the conveyance proves that it
was Sso used wthout the know edge or
conni vance of the owner hinself, hi s
agent, if any, and the person in charge of
t he conveyance,

then, all such goods or conveyances shall be
liable to confiscation and the person shall be
|iable to penalty under section 122.

12. Thus, in ternms of clauses (i) and (iv) of
sub-section (1) section 130 of the CGST Act, the
goods can be confiscated provided that the person
supplies or receives goods in contravention of
the provisions of the Act or the rules nmade
thereunder with the intent to evade paynent of
tax; or contravenes any provisions of the Act and
the rules made thereunder with the intent to
evade paynent of tax respectively. |Insofar as
clauses (ii) and (iii) are concerned, the very
fact that the person does not account for the
goods on which he is |liable to pay tax under the
Act; or supplies any goods which are liable to
tax wunder the Act wthout having applied for
registration, would be sufficient for ordering
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confiscation of the goods. Therefore, while
maki ng an order of confiscation under section 130
of the CGST Act, the officer adjudging it wll
have to state as to which clause of sub-section
(1) of section 130 of the CGST Act is attracted
in the facts of the said case. If it is the case
of the officer adjudging it that the case falls
under clauses (i) or (iv) of sub-section (1) of
section 130 of the CGST Act, then for the purpose
of making an order of confiscation, he wll have
to cone to the conclusion that the goods were
supplied or received in contravention of the
provisions of the Act or the rules nade
thereunder with the intent to evade paynent of
tax. In other words, the officer adjudging the
case, while making an order of confiscation under
clauses (i) or (iv) of sub-section (1) of section
130 of the CGST Act, has to record twn
sati sfaction: firstly t hat t here S a
contravention of the provisions of the Act or the
rules made thereunder, wth specific reference to
the provision of the Act or the rules that has
been cont ravened; and secondl vy, t hat such
contravention is with the intent to evade paynent
of tax. Therefore, in a case falling under clauses
(i) and (iv) of sub-section (1) of section 130 of
the CGST Act, the proper officer is required to
record a specific finding as to why he has cone to
the conclusion that the contravention is with the
intent to evade paynent of tax. In cases falling
under cl ause (i1) of sub-section (1) of
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section 130 of the CGST Act, the proper officer
wll be required to record a finding that the
person concerned has not accounted for the goods
in respect of which is he liable to pay tax; and
In cases falling under clause (iii) thereof, he
would be required to record a finding that the
person concerned has supplied goods which are
liable to tax wunder the Act wthout having
applied for registration.

13. In the present case, the inpugned order is
totally silent as regards which provision of the
Act or the rules has been contravened; which
cl ause of sub-section (1) of section 130 of the
CGST Act is attracted in the present case; and as
to why the officer adjudging it has cone to the
conclusion that there is contravention of the
provisions of the Act and the rules nade
thereunder with the intent to evade paynent of
t ax.

14. Moreover, a perusal of the inpugned order
reveals that fine determned in |ieu of
confiscation of goods is equal to the nmarket
val ue of the goods viz. Rs.6,81,556/-. Reference
may therefore be nmade to sub-section (2) of
section 130 of the CGST Act, which reads thus:

“(2) Wenever confiscation of any goods or
conveyance is authorised by the Act, the
officer adjudging it shall give to the owner

of the goods an option to pay in lieu of
confiscation, such fine as the said officer
thinks fit:
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PROVI DED that such fine leviable shall
not exceed the market value of the goods
confiscated, |ess the tax chargeabl e t hereon.

PROVI DED FURTHER that the aggregate of
such fine and penalty leviable shall not be
|l ess than the anmount of penalty |leviable
under sub-section (1) of section 129.

PROVI DED ALSO t hat where any such
conveyance is used for the carriage of the
goods or passengers for hire, the owner of
t he conveyance shall be given an option to
pay in Jlieu of the «confiscation of the
conveyance a fine equal to the tax payable on
t he goods being transported thereon.”

Thus, sub-section (2) of section 130 of the CGST
Act provides that the fine leviable shall not
exceed the market value of the goods, |ess the
tax chargeable thereon. It is, therefore, clear
that the fine provided under the first proviso to
sub-section (2) of section 130 of the CGST Act is
the maximum fine |eviable. Consequently, the
proper officer adjudging the case is required to
exam ne the seriousness of the contravention and
I npose fine accordingly. It is not as if in every
case the proper officer should |evy the maxi mum
fine. The or der of confi scation shoul d,
therefore, reflect due application of mnd on the
part of the proper officer to the quantum of fine

I nposed by him
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15. A perusal of the inpugned order reveals that
the proper officer has levied nore than the
maxi mum fine leviable in ternms of the first
proviso to sub-section (2) of section 130 of the
CGST Act, inasmuch as, he has levied fine equal
to the market value of the goods wthout
deducting the tax chargeable thereon. Moreover,
there is nothing in the order to reflect
application of mnd to the quantum of fi ne.

16. At this juncture reference nay be nade to the
deci sion  of the Suprene Court In Kranti
Associ ates (P) Ltd. v. Masood Ahned Khan, (2010)
9 SCC 496, wherein the court in the context of
necessity to give reasons, has held thus:

“47. Summarising the above discussion, this

Court hol ds:
(a) In India the judicial trend has always
been to record reasons, even i n

adm ni strative decisions, if such decisions
af fect anyone prejudicially.

(b) A quasi-judicial authority nust record
reasons in support of its concl usions.

(c) Insistence on recording of reasons is
meant to serve the wder principle of
justice that justice must not only be done
It nmust al so appear to be done as well.

(d) Recording of reasons also operates as a
valid restraint on any possible arbitrary
exercise of judicial and quasi-judicial or
even adm ni strative power.

(e) Reasons reassure that discretion has
been exercised by the decision-maker on
rel evant gr ounds and by di sregar di ng
extraneous consi derati ons.

(f) Reasons have virtually becone as
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I ndi spensable a conponent of a decision-
maki ng process as observing principles of
natural justice by judicial, quasi-judicial
and even by adm nistrative bodies.

(9) Reasons facilitate the process of
judicial review by superior courts.

(h) The ongoing judicial trend in al
countries commtted to rule of law and
constitutional governance is in favour of
reasoned decisions based on relevant facts.
This is virtually the |ifeblood of judicial
decision-nmaking justifying the principle
that reason is the soul of justice.

(i) Judicial or even quasi-judicial opinions
t hese days can be as different as the judges
and authorities who deliver them Al these
deci sions serve one comon purpose which is
to denonstrate by reason that the relevant
factors have been objectively considered.
Thi s S I nport ant for sustaining the
litigants” faith in the justice delivery
system

(j) Insistence on reason is a requirenent
for bot h j udi ci al accountability and
t ransparency.

(k) If a judge or a quasi-judicial authority
I's not candid enough about his/her decision-
maki ng process then it is inpossible to know
whether the person deciding is faithful to
the doctrine of precedent or to principles
of increnmentalism

(1) Reasons in support of decisions nust be
cogent, clear and succinct. A pretence of
reasons or “rubber-stanp reasons” is not to
be equated wth a wvalid decision-naking
process.

(m It cannot be doubted that transparency
Is the sine qua non of restraint on abuse of
judicial powers. Transparency in decision-
making not only nmakes the judges and
deci sion-nmakers |less prone to errors but
al so makes them subject to broader scrutiny.
(See David Shapiro in Defence of Judicial
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Candor .)

(n) Since the requirenent to record reasons
emanates from the broad doctrine of fairness
i n decision-making, the said requirenent is
now virtually a conponent of human rights
and was considered part of Strasbourg
Jurisprudence. See Ruiz Torija v. Spain,
(1994) 19 EHRR 553 and Anya v. University of
Oxford, 2001 EWCA Cv 405 (CA), wherein the
Court referred to Article 6 of the European
Convention of Human R ghts which requires,

“adequate and intelligent reasons nmnust be
gi ven for judicial decisions”.

(0) I n al | conmon law jurisdictions
judgnents play a vital role in setting up
precedents for the future. Therefore, for
devel opnent of |aw, requirenent of giving
reasons for the decision is of the essence
and is virtually a part of “due process”.”

17. In CCT v. Shukla & Bros.,(2010) 4 SCC 785,
the Suprene Court held thus:

“14. The principle of natural justice has
twin ingredients; firstly, the person who is
likely to be adversely affected by the
action of the authorities should be given
notice to show cause thereof and granted an
opportunity of hearing and secondly, the
orders so passed by the authorities should
give reason for arriving at any conclusion
show ng pr oper application of m nd.
Violation of either of them could in the
given facts and circunstances of the case,
vitiate the order itself. Such rule being
applicable to the admnistrative authorities
certainly requires that the judgnent of the
court should neet with this requirenment wth
hi gher degree of satisfaction. The order of
an admnistrative authority may not provide
reasons |ike a judgnent but the order nust
be supported by the reasons of rationality.
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The distinction between passing of an order
by an admnistrative or quasi - j udi ci al
authority has practically extinguished and
both are required to pass reasoned orders.”

18. In Tata Engineering & Loconotive Co. Ltd. v.
Col l ector of Central Excise, Pune, 2006 (203) ELT
360 (SC), the Suprene Court was dealing with a
case where by a cryptic and non-speaking order,
the Tribunal had upheld the order passed by
Comm ssioner by applying the ratio of the
decision of the Larger Bench in TISCO Ltd.,
W t hout recording any findings of fact. The court
held that it is not sufficient in a judgnent to
give conclusions alone but it is necessary to
give reasons in support of the conclusions
arrived at. The court, set aside the order of the
Tribunal as the findings recorded by the Tribunal
were cryptic and non-speaking, and remtted the
matter back to the Tribunal for taking a fresh
deci sion by a speaking order in accordance wth
| aw after affording due opportunity to both the
parties.

19. In State of Punjab v. Bhag Singh, 2004 (164)
ELT 137 (SC), the Suprene Court was considering a
case where the Hgh Court had dismssed the
appeal w thout giving any reasons. The court held
that reasons introduce clarity in an order. On
pl ai nest consideration of justice, the Hi gh Court
ought to have set forth its reasons, howsoever
brief, in its order indicative of an application
of mnd, all the nore when its order is anenable
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to further avenue of challenge. The absence of
reasons has rendered the H gh Court order not
sustai nable. The court further held that right to
reason 1is an indispensable part of a sound
judicial system reasons at least sufficient to
indicate an application of mnd to the matter
before the court. Another rationale is that the
affected party can know why the decision has gone
against him One of the salutary requirenents of
natural justice is spelling out reasons for the
order nmade, in other words, a speaking out.

20. Thus, the Suprene Court has consistently held
that a quasi-judicial authority mnust record
reasons in support of its conclusions and that
reasons are an indispensable conponent of a
deci si on maki ng process. In CCT v. Shukla & Bros
(supra) the Suprene Court has held that giving
reasons in support of the conclusions arrived at
Is an ingredient of the principles of natural

justice.
21. Viewed in the 1light of the principles
enunci at ed i n t he deci si ons referred to

her ei nabove, the inpugned order is in breach of
the principles of natural justice on two counts:
firstly, that though the matter was kept for
hearing on 28.08.2019, the second respondent
passed the inpugned order on 24.08.2019 w thout
affording any opportunity of hearing to the
petitioner; and secondly, because the inpugned
order is a totally non-speaking order which does
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not reflect the reason as to why the proper
of ficer has conme to the conclusion that the goods
and the conveyance are liable to be confiscated,
which renders the order unsustainable. The
I mpugned order, therefore, deserves to be set
aside and the matter is required to be remtted
to the proper officer to decide the matter afresh
In accordance with l|aw, keeping in mnd the
princi pl es di scussed herei nabove, after affording
reasonabl e opportunity of hearing to the
petitioner.

22. The record further reveal s that subsequently,
on 5.9.2019, the petitioner has deposited the
anount of tax and penalty. Therefore, pending the
proceedi ngs before the proper officer, the court
deens it fit to direct the respondents to rel ease
t he conveyance with the goods contained therein,
subject to the final outcone of the proceedi ngs
under section 130 of the CGST/ GGST Act.

23. In the light of the above discussion, the
petition succeeds and is accordingly allowed. The
I npugned order dated 24.8.2011 passed by the
second respondent is hereby quashed and set
aside. The matter is restored to the file of the
second respondent to decide the sanme afresh in
accordance with law, after affording a reasonable
opportunity  of hearing to the petitioner.
Needless to state that the second respondent
shall pass a reasoned order keeping in mnd the
statutory provisions as discussed herei nabove.
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24. In view of the fact that the petitioner has
al ready deposited the anmount of tax and penalty
as conputed by the second respondent, t he
conveyance as well as the goods in question shall
be forthwith released by the second respondent
subject to the final outcone of the proceedi ngs
under section 130 of the CGST Act. Rule is nmde
absolute to the aforesaid extent.

25. Direct service, is permtted.

(HARSHA DEVANI, J)

(SANGEETA K. VISHEN,J)
BINOY B PILLAI

Page 18 of 18

Downloaded on : Tue Nov 05 16:27:22 IST 2019





