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WEST BENGAL APPELLATE AUTHORITY FOR ADVANCE RULING
AT 14, BELIAGHATA ROAD, KOLKATA-700015

Betore:
Mr. A.P.S Suri, Member
Ms. Smarak; Kiaky patra, Memlber

Inn the instter of
Appeal Case No. 10/WBAAAR/APPEAL/2019 dated 20.08.2019
-And -

[n the matter of:

An Appeal filed under Section 100(1) of the West Bengal Goods and Services Tax Act, 2017/
Central Goods and Services Tax Act, 2017, by Sri. Ashis Ghosh, Old 1042, Pratima Cotner.
Ward-8, Chakdah, Nadia-741222

Present for the Appellant:  Sri. Shobrautzqu Bhattachasva. Advocate.

Present for the Respondent: 1. Sri. Raircesh Meena, Assistant Commissioner, CGST &
CX. Kalyani Division, Kolksta North Commissionerate;
2. Sri. Tapaa Nutla, Superintendent, CGST & CX, Katlyani
Division, Kulkota North Comnmissionerate.

Matter heard ca: 20.11.2012
Datec of Order; 21.11.2019

. This Appeal has been filed by Sri. Jwois Ghosis {hereinafter referred to as “the
Appellant™) on 26.08.2019 against Advaige Ruling No. 09/WBAAR/2019-20 dated
25.06.2019, pronounced by the VWest Be.: .t Authority for Advance Ruling (hereinafter
referred to as the WBAAR) in the matter of Mis Ashis Ghosh.
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M/s Ashis Ghosh, located at Old 1042, Pratima Corner, Ward-8, Chakdah, Nadia-
741222 holding GSTIN 19AHRPGTIRIMIZT procured two contracts from M/s
Mackintosh Burn Limited (hereinafter referred to as MBL) for filling in the compound,
tank, lowland, etc. with silver sand and earthwork in layers, including spreading and
compacting the same at the New Central Correctional Home, Baruipur,

The Appellant sought an advance ruling under section 97 of the West Bengal Goods and
Services Tax Act, 2017/ the Central Goods and Services Tax Act, 2017, (hereinafter
collectively referred to as “the GST Act™) on whether this can be classified as supply of
sand (HSN 2505).

The WBAAR observed that by the description of the job contained in the work orders,
the Appellant was required to fill the foundation or plinth by silver sand in layers and
consolidate the same by saturation with water ramming. The work further mvolved
earthwork for filling in the compound, tank, lowland, ditches, eic. with good earth
spread in layers, including breaking clods and consolidate the same by ramming and
dressing. The WBAAR concluded that the contract is not for supply of goods. but the
transfer of property in such goods in the ~ourse of site preparation for construction of the
New Central Correctional Home, Bartipur and thus is & works contract, as defined under
section 2{119) of the GST Act. The WBAAR finally held that the Appellant’s supply to
MBL is works contract service, classifiable as site preparation service (SAC Group
99343) and taxable @ 18% under Serial No. 3(xii) of Notification No. 1 [/2017-CT{Rate)
dated 28/06/2017 (corresponding State Notification No. 1135-FT dated 28/06/2017) as
amended from time to time (hereinafter referred to as GST Rate Notification).

The Appellant has filed the instant Appeal against the above Advance Ruling with the
prayer to sct aside/modify the impugned Advance Ruling passed by the WBAAR or pass
any such further or other orders as may be deemed fit and proper in the facts and
circumstances of the case on the fotlowing grounds:

a) The WBAAR erred in ¢lassifying the supply as supply of services instcad of supply
of silver sand and earth.

b) The WBAAR erred in classifying the supply as works contract, the nature of job
being site preparation. The Appellant is not entitled to perform any job work like site
preparation, designing, enginesring works, measurements, designs, engineering
services which fall under site preparation service, _

¢) The Appellant submits that the supply is a composite supply as defined under clause
30 of section 2 of the GST Act and the principal supply in this case is supply of
silver sand and earth which constitutes over 90% value of the total work order.

d) The WBAAR observed MBL 0 be a Statc Government Company and not a
government entity as only S1.01% equity shares are held by the State Government.
The WBAAR did not consider the fact that MBL is only the Principal Contractor and
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Principat Contractee is West Bengal Police Housing and Infrastructure Development

Corporation Limited (hereinafter referred to as WBPHIDCL.) which is a government

authority.
The Appeal petition was filed on 26.08.2019 against the WBAAR’s Ruling dated
25.06.2019 which was received by the Appellant on 29.06.2019, As per Section 100(2)
of the GST Act the Appeal should have been filed within a period of thirty davs from the
date on which the ruling sought to be appealed against is communicated to the concerned
applicant. The Appellant submitted petition for condonation of delay in fiting Appeal
which was taken up for hearing on 12.09.2019. None appcared on behalf of the
Respondent and no objection was raised in connection of admission and condonation of
delay in filing appeal petition. The delay in filing appeal was condoned and the appeal
was admitted,

During the course of hearing the Appeliant reiterated the points as stated in the Grounds
of Appeal. He emphasized on the nature of supply being that of composite supply where
the principal supply is that of silver sand. The service portion involved therein like
filling the designaled areas with sand, compacting and leveling the same are ancillary to
the principal supply. The Appellant’s authorized representative argued that the WBAAR
in its observation was also satisfied that in terms of total contract value the major portion
was that of value of sand and less than 25% of value of contract was that of service
involved. The Appellant referred to Order No. JHR/AAR/2018-19/01 dated 03.11.2018
of the Authority for Advance Ruling, Jharkhand in the matter of M/s P. K. Agarwala
where the Authority for Advance Ruling, Jharkhand observed that the work order being
supply of services with material and as more than 75% of the value of supply constitutes
earthwork, the supply will be taxable under Serial No. 3(vii) of Notification No.
39/2017-1GST dated 13.10.2017. The Appellant argued that as nearly 90% of value of
supply in the instant case is that of supply of sand it will be principal supply and tax rate
ought to be at the rate of tax of sand.

The Respondent submitted that MBL \as a commercial company. The Respondent further
submitted that the nature of supply is not only a compositc supply but works contract
involving supply of sand, loading and unloading of the same, filling the site with silver sand
and earth, spreading and compacting and water ramming etc. All these activities were carried
out by the Appellant to make a particular land fit for subsequent construction work. The
Respondent concluded that in the light of the nature of the job it can be termed as site
preparation and merits classification under SAC 9954 and taxable @]18% under GST Rate
Notification.

The matter is examined and written and oral submissions made before us are considered.

. “Composite Supply™ as defined under Section 2(30) of the GST Acl, means a supply

made by a taxable person to a recipient consisting of two or more taxable supplies of
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goods or services or bothe or any combinaiieon thereot, which are nattraiis buneiad and
supphicd s coniunetion with each sther 1 e ordinms votrse of husiness, one of which

o principal supply, Theretore, tre detinition implies that & suppty ol goods and or

servives will be treated s compestie supplyai it tulfilis she foliowing erineia

1) there must be supply of two or mere t@axable supplies of 2oods 0r services
or both. und
B lhese aoods ar services wr Doth are nanuraliv burdizd, that o they e supplicd

together in conjunclion with cack other i the ordinaey course of business.

Ay por the work orders issued by MBI the Appellant is roquiresd to 175 i the foandsgon
or plih by silver saed o lavers and conselidaee the sane. Father the job afso fivoines

Mline oy the cornipeusid, tenk and other fow [vine arcas with semd and cood cants o
E } hRELIEY E

cofiselidinine the sume by romming and dressing. Phe activities undertchen by

the

Appeilunt cnount womprovement and modilcation of mud P future constriction, In

CIrCImsIanees, s noi o oase of comnosie stupniy wareie princepal supply conslites o

sated as rvued by the Aopeilant. but o case ol anstor of araperty 1N ooods 0 course o

sile nrepariaiion for constriction of the lew Cenrral Uarrectionad Plome sl Baruipur,

i view of above, we ind ne mbonity i the yufing propoteiced by the West Ber

Autherity for Advance Rualing iy the mnatter and bence there s no reason to interfore v

i
Uhe appeal thies fals and <innds disposed ol acenrdinals

Serd pocopy ol this order W the Appetlant and the Respondenn wov intormanion,

1- ~ 40

{Smaraki Mahapara) LA RS Sari)
Member Member
West Bengnl Appellate Avtharity Woest Bengal Appeliare Authorit
for Aadvinee Ruling for Advance Rulivg
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