
 

 

आयकर अपील
य अ�धकरण,च�डीगढ़ �यायपीठ  “बी”,  च�डीगढ़ 
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CHANDIGARH BENCH ‘B’, CHANDIGARH 

�ी संजय गग�, �याय�क सद!य एवं �ीमती अ�नपूणा� गु)ता, लेखा सद!य 

BEFORE: SHRI SANJAY GARG, JUDICIAL MEMBER  
AND SMT.ANNAPURNA GUPTA, ACCOUNTANT MEMBER 

आयकर अपील स.ं/ ITA No.1585/Chd/2018 

                                       �नधा�रण वष� / Assessment Year : 2016-17  

 

M/s Royal Lifestyle Jewellers 
Pvt. Ltd., Bathinda. 

बनाम 
 

The D.C.I.T., 
Central Circle-1, 
Ludhiana. 

�थायी लेखा स.ं/PAN  NO: AABCA0185A 
 

�नधा��रती क� ओर से/Assessee by : Shri  Sudhir Sehgal, Adv. 

राज�व क� ओर से/ Revenue by  : Sh Manjit Singh, CIT DR 

सुनवाई क� तार!ख/Date of Hearing : 09.05.2019 

उदघोषणा क� तार!ख/Date of Pronouncement: 21.06.2019  

 

आदेश/ORDER 

Per Annapurna Gupta, Accountant Member 

The present appeal has been fi led by the assessee 

against the order of the Commissioner of Income Tax 

(Appeals)-5, Ludhiana [ (in short ‘CIT(A)] ’  dated 22.10.2018, 

upholding the levy of penalty u/s 271AAB of the Income Tax 

Act, 1961 (hereinafter referred to as ‘Act ’ ).  
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2 .  B r i e f l y  s t a t e d  a search u/s 132 was carried out at the 

premises of the assessee on 11.02.2016, during the  course 

of which the  assessee had admitted and  surrendered 

undisclosed income of Rs. 2,83,00,000/- in the statement 

recorded on oath u/s 132{4) of the Act. The Assessing 

Officer(A.O)   initiated penalty proceedings on the said 

income u/s 271AAB of the Act . In reply to the show-cause 

notice issued by the AO, the assessee admitted that 

disclosure was made as per statement recorded u/s 132(4) 

of the Act, and contended that the nature and source of 

such disclosure was  explained at the time of search as well  

as during the assessment proceedings. I t was also submitted 

that the impugned income had been returned to tax 

disclosing the same in the  return  fi led before the specif ied 

date and  that due taxes along with interest had been paid 

before f il ing of the  return. It  was  further contended that 

the surrender had been made subject to no penalty. 

Therefore it was contended that the penalty proceedings 

init iated   be dropped. The reply of the assessee was 

considered but not found tenable by the AO. The AO 
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observed that the assessee had surrendered income during 

the search and admitted that this amount of  

Rs.2,83,00,000/- was being offered as business income to 

cover any discrepancies found in the seized documents 

during the course of search and also to cover any kind of 

discrepancies in the regular books of account .  The AO held 

that  the income so surrendered was yet to be recorded in 

the books of account and therefore  was in the nature of 

“undisclosed income” as defined u/s 271AAB of the Act  

thus qualifying for levy of penalty under the said section. 

Further on noting that the undisclosed income had been 

declared by the assessee in the return f iled and tax along 

with interest had been paid thereon ,the AO held  that  

penalty @ 10% of the undisclosed income was leviable on the 

same as per the provisions of sub clause (a) of sub section 

(1) to section 271AAB of the Act. Accordingly, the AO levied 

penalty of Rs.28,30,000/- u/s 271AAB on the surrendered 

amount of Rs. 2,83,00,000/-.  The Ld.CIT(A) upheld the 

same. 

3. Before us, the learned counsel for the assessee 

re iterated the arguments made before the lower authorities 

that the surrendered income was declared by the assessee in 
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his return, taxes paid thereon, the manner of earning the 

same specif ied and, therefore, no penalty was leviable and  

that even otherwise penalty was not automatic. He, 

therefore, contended that no penalty was leviable in the 

present case. 

4. The Ld.DR, on  the other hand, heavily rel ied on the 

order  of  the  Ld.CIT(A) and  pointed  out  that  the 

surrender  was  on account of discrepancy  in  stock  as  

well  as purchase/sale/issue/receipt/approval and other 

discrepancies  as per various annexures prepared during the 

search. The income surrendered, therefore, represented 

undisclosed income  as defined in the explanation to sub-

clause(c) below section 271AAB(3) of the Act, and, therefore, 

the Ld.CIT(A) had rightly confirmed the penalty levied. The 

Ld.DR drew our attention at page 5 of CIT(A) ’s order as 

under: 

“As admitted by the AR also, the income of  
Rs.2,83,00,000/- was  surrendered during the 
search. As per the submissions of  the assessee the 
surrender of  Rs.2,83,00,000/- has been made to 
cover up the discrepancies in stock as well  as the 
purchase /sale/issue/receipt/approval and other 
discrepancies  etc.  as  per  various  annexure  
prepared  at the  time  of   search.   In  this regard a 
general entry has been passed by crediting a 
disclosure of  Rs. 2,83,00,000/- to the prof it and 
loss account and debited to the reserve account on 
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account of  stock, receivable and other 
discrepancies as required." The AO has r ightly 
mentioned that in this case, the income of  Rs. 
2,83,00,000/- represents 'undisclosed income'  
within the meaning of  Explanation sub-clause (c ) 
below section 271AAB(3) and the year under 
consideration fal ls within the def inition of  
'specif ied previous year'  within the meaning of  
Explanation sub-clause (b) .  The assessee has 
surrendered this amount under section 132(4),  
therefore,   provisions  of   section  271AAB(l ) (a)  are  
applicable. The language of  the Section is very 
clear and unambiguous that in a case where the 
assessee admits the undisclosed income under 
Section 132(4),  pays the tax together with the 
interest on the undisclosed income before the 
specif ied date and also specif ies the manner in 
which the undisclosed income was derived and 
furnishes the return of  income for the specif ied 
previous year declar ing such undisclosed income 
therein, then the assessee  shall pay penalty equal 
to  10%  of   the  undisclosed  income. The AO had 
mentioned that al l these  conditions are  fulf i l led  

in  the  case  of   the  assessee  in  respect  of   the 
undisclosed income of  Rs.2,83,00,000/- 
surrendered  as  a  result  of  search. The AR has 
not  been able  to rebut the f indings of  the AO 
during the appellate  proceedings. Therefore,  under 
the facts and the circumstances of  the case and in 
view of  the clear provisions of  law, the penalty of  
Rs. 28,30,000/- imposed by the AO u/s 271AAB in 
this case @ 10% of  undisclosed income as per 
prov isions of  Section 271AAB(l ) (a)  is found 
sustainable as per law and hence conf irmed”. 

5. The Ld.DR further stated that identical issue has been 

adjudicated by the ITAT in its order passed in the case of 

M/s SEL Textiles Limited Vs. DCIT in ITA No.695/Chd/2018 

dated 18.4.2019 wherein identical surrender made on 

account of discrepancy in stock was held to represent 
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undisclosed income of the assessee and it was held that the 

penalty had, therefore, rightly been levied u/s 271AAB of 

the Act. Our attention was drawn to the findings of the ITAT 

at para 14 of the order as under: 

“14. However, so far as the surrendered amount of Rs.39.99 
lacs is concerned, same was offered on account of profits on 
stock found short during the search action. Admittedly, the 
stock was found short during the search action. In fact, the 
Assessing officer apart from the above surrender of  Rs.39.99 
lacs has made further addition of Rs.2.58 cores on this issue. 
It is apparent that the aforesaid profit on short stock were not 

accounted for by the assessee but was only detected during 
the search action. However, the assessee has substantiated 
the manner of earning of the said income which include the 
surrender income of Rs.39.99 lacs, hence, penalty @ 10% is 
leviable on the aforesaid amount as per the provisions of 
section 271AAB (l)(a) of the I.T. Act. 

14. In view of this, the penalty in this case is restricted to 10% 
of the surrendered income of Rs.39,99,158/- on account of 
stock found short as per the provisions of section 271AAB 
(l)(a) of the Act. However, the remaining part of the penalty is 
ordered to be deleted.” 

6 .  Th e  Ld .DR ,  t h e r e f o r e ,  c on t e nde d  t h a t  t h e  

Ld . C I T ( A )  h a d  r i g h t l y  uphe l d  t h e  p e na l t y  l e v i e d  i n  th e  

p r e s en t  c a s e .  

7 .  We  ha v e  he a r d  t h e  r i v a l  c on t en t i on s ,  p e ru s ed  th e  

o r de r s  o f  t h e  au t ho r i t i e s  b e l ow  and  a l s o  g on e  t h r ou gh  

t h e  d e c i s i on  o f  t h e  I TA T ,  Chand i g a rh  Ben ch  r e f e r r e d  t o  

b e f o r e  u s .  Th e  i s sue  be f o r e  u s  r e l a t e s  t o  l e v y  o f  

p e na l t y  u /s  271AAB  o f  t h e  Ac t ,  wh i ch  de a l s  w i t h   l e v y  
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o f  p e na l t y  i n  c a s e s  whe r e  s e a r ch  has  be en  i n i t i a t e d  

u/s  132  o f  t h e  A c t ,  on  o r  a f t e r  t h e  1 s t  d a y  o f  Ju l y ,  

2 010 .  A s  p e r  t h e  s a i d  s e c t i o n ,  t h e  a s s e s s e e  i s  l i ab l e  t o  

p a y  pena l t y  o n  t h e ”  und i s c l o s e d  i n c ome ”  r e l a t i n g  t o  

t h e  y e a r  i n  wh i ch  s e a r ch  i s  c onduc t e d  o r  t h e  y e a r  i n  

r e l a t i on  t o  wh i ch  t h e  da t e  o f  f u rn i s h i n g  o f  r e t u rn  ha s  

n o t   e x p i r e d  be f o r e  t h e  da t e  o f  s e a r ch  and  n o  r e t u rn  

ha s  b e en  f u rn i s h e d  b y  t h e  a s s e s s e e ,  mean i ng  t h e r e b y  

t h a t  a s  o n  th e  d a t e  o f  s e a r ch  t h e  a s s e s s e e  s t i l l  ha s  

t ime  f o r  f u rn i sh i n g  t h e  r e t u r n  o f  i n c ome  f o r  t h e  y e a r .  

8 .  Th e  und i s c l o s e d  i n come  ha s  be e n  de f i n e d  i n  

Exp l an a t i on ( c )  b e l ow  sub - s e c t i on  ( 3 )  o f  t h e  s e c t i on  

271AAB   a s  unde r :  

“(c) “undisclosed income" means-- 

 (i) any income of the specified previous year represented, 
either wholly or partly, by any money, bullion, jewellery or 
other valuable article or thing or any entry in the books of 
account or other documents or transactions found in the 
course of a search under section 132, which has-- 

(A) not been recorded on or before the date of search in the 
books of account or other documents maintained in the 
normal course relating to such previous year; or (B) otherwise 
not been disclosed to the 54[Principal Chief Commissioner or] 
Chief Commissioner or 54[Principal Commissioner or] 
Commissioner before the date of search; or 

(ii) any income of the specified previous year represented, 
either wholly or partly, by any entry in respect of an expense 
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recorded in the books of account or other documents 
maintained in the normal course relating to the specified 
previous year which is found to be false and would not have 
been found to be so had the search not been conducted.] " 

9 .   I t  i s  e v i d en t  f r om  a  p l a i n  r e a d i ng  o f  t h e  ab o v e ,  

t h a t   und i s c l o s e d  i n c ome  i s  an y  i n c ome  r e p r e s e n t e d  b y  

wa y  o f  an y  a s s e t  o r  a n y  d o cumen t  o r  t r a ns a c t i on  o r  

an y  e n t r y   f ound   n o t  r e c o r de d  b e f o r e  t h e  d a t e  o f  

s e a r ch  i n  t h e  bo ok s  o f  a c c oun t .  

1 0 .  Th e  quan tum  o f  p e na l t y  v a r i e s  f r om  10% t o  60%  

de pend in g  upon  t he  f u l f i l lmen t /c omp l i anc e  w i t h  

v a r i o u s  c ond i t i o n s  a s  s pe c i f i e d  i n  sub  c l a us e  ( a )  t o  ( c )  

o f  sub  s e c t i on  ( 1 )  t o  t h e  s e c t i on  a s  unde r :   

271AAB. (1) The Assessing Officer may, notwithstanding 
anything contained in any other provisions of this Act, direct 
that, in a case where search has been initiated under section 
132 on or after the 1st day of July, 2012, the assessee shall 
pay by way of penalty, in addition to tax, if any, payable by 
him,— 

(a)  a sum computed at the rate of ten per cent of the 
undisclosed income of the specified previous year, if such 
assessee— 

(i)  in the course of the search, in a statement under sub-

section (4) of section 132, admits the undisclosed income and 
specifies the manner in which such income has been derived; 

(ii)  substantiates the manner in which the undisclosed 
income was derived; and 

(iii) on or before the specified date— 
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(A)  pays the tax, together with interest, if any, in respect of 
the undisclosed income; and 

(B)  furnishes the return of income for the specified previous 
year declaring such undisclosed income therein; 

b) a sum computed at the rate of twenty per cent of the 
undisclosed income of the specified previous year, if such 
assessee--- 

(i) in the course of the search, in a statement under sub-
section (4) of section 132, does not admit the undisclosed 
income; and 

(ii) on or before the specified date---- 

(A) Declares such income in the return of income 
furnished for the specified previous year; 

(B)  Pays the tax, together with interest, if any, in 
respect of the undisclosed income; 

(c) a sum [computed at the rate of sixty percent] of the 
undisclosed income of the specified previous year, if it is not 
covered by the provisions of clauses (a) and (b).” 

11 .  I n  t h e  f a c t s  o f  t h e  c a s e  b e f o r e  u s ,  t h e  su r r ende r   

o f  R s . 2 . 83  c r o r e s  was  made  on  a c coun t  o f  d i s c r e p anc y  

i n  s t o c k .    Th i s  i s  e v i d en t  f r om  t he  f a c t  s o  d i s c l o s e d  i n  

t h e  a s s e s smen t  o r de r  i n  t h e  impugne d  y e a r  p a s s e d  u/s  

143 (3 )  o f  t h e  Ac t   a s  unde r :  

“2.  The assessee is a company. It is maintaining books of 
account. The books of account  were  produced   and   
examined   on  test   check   basis.   In  the  year  under 
consideration, the assessee has voluntarily declared an income 
of Rs.2,83,00,000/- being the amount of undisclosed income 
in the course of search operation under the head "Income 
from other sources" as on account of discrepancy in the stock. 
After discussion, the income of the assessee is assessed at 
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Rs.3,06,72,760/-. As the income returned includes an 
amount of Rs.2,83,00,000/- being the undisclosed income within 
the meaning of section 132(4) of the I.T. Act, penalty 
proceedings u/s 271AAB is being initiated on this account.” 

12 .  Fu r the r  t h i s  f a c t  h a s  r ema ine d  uncon t r o v e r t e d  

t h r ough  ou t .  A l s o  Th e   AO  ha s  l e v i e d  p e na l t y  @10%  o f  

t h e  su r r e nde r ed/und i s c l o s e d  i n c ome  t hus  a c c e p t i ng  

t h a t   t h e  a s s e s s e e ’ s  c a s e  qua l i f i e d  f o r  p e na l t y  a s  p e r  

c l aus e ( a )  o f  s e c t i on  271AAB  o f  t h e  Ac t  a s  p e r  wh i ch  

t h e  a s s e s s e e  f u l f i l l e d  t h e  c ond i t i o ns  o f  a dmi t t i n g  t o  

t h e  und i s c l o s e d  i n c ome  i n  t h e  s t a t emen t  r e c o r d ed  u/ s  

132 (4 ( )  o f  t h e  A c t ,  s pe c i f i e d  t h e  manne r  i n  wh i ch  th e  

i n c ome  was  de r i v e d ,  s ub s t an t i a t e d  t h e  s ame  a l s o  and  

pa i d  a l l  t a x e s  a l o ngw i th  t h e  i n t e r e s t  o n  t h e  s ame .  Th e  

s o l e  r e a s on  f o r  l e v y  o f  p e na l t y  t h e r e f o r e  i s  t h a t  th e  

su r r en de r e d  i n c ome  wa s  i n  th e  na t u r e  o f  “ und i s c l o s e d  

i n c ome ”  a s  d e f i n e d  i n  t h e  s e c t i o n .   

1 3 .  We  a r e  i n  a g r e emen t  w i t h  t h e  s ame .  Adm i t t ed l y ,  

t h e  su r r en de r  h ad  b e en  mad e  on  a c coun t  o f  

d i s c r e pancy/sho r t a g e  i n  s t o ck .   C l e a r l y ,  th i s  sh o r t  

s t o ck  h ad  n o t  b e e n  a c c oun t e d  f o r  b y  t h e  a s s e s s e e .  Th e  

s ame  the r e f o r e ,  w e  h o l d ,  h as  b e e n  r i g h t l y  h e l d  t o  

qua l i f y  a s  “ und i s c l o s e d  i n c ome ”  a s  p e r  t h e   d e f i n i t i on  

o f   t h e  s ame  i n  s e c t i o n  2 71AAB  o f  t h e  Ac t .   Mo r e o v e r  
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t h e  i s sue  i s  s qua r e l y  c o v e r e d  b y  t h e  o r de r  o f  t h e  I TA T  

i n  th e  c a s e  o f  M/s  SEL  Te x t i l e s  L im i t e d  

( s up r a ) ,whe r e i n    i d e n t i c a l  s u r r e nde r  made  on  a c c oun t  

o f  t h e  d i s c r e panc y  i n  s t o c k   wa s  he l d  b y  t h e  I TA T  t o  

qua l i f y  a s  und i s c l o s e d  i n c ome  l i a b l e  t o  p ena l t y  u / s  

271AAB  o f  t h e  A c t .  

1 4 .  I n  v i ew  o f  t h e  s ame ,  we   upho l d  t h e  o rd e r  o f  th e  

Ld . C I T ( A )  c on f i rm in g  t h e  l e v y  o f  p e na l t y  u / s  271AAB  

o f  th e  A c t  amoun t in g  t o  R s . 28 , 30 ,000/ - .   

1 5 .  In the result,  the appeal of the assessee is dismissed. 

Order pronounced in the  Open Court. 
                   
                
               

                  Sd/-       Sd/- 

  संजय गग�                 अ�नपूणा� गु)ता 
        (SANJAY GARG)     (ANNAPURNA GUPTA)  
�याय�क सद!य/Judicial Member      लेखा सद!य/Accountant Member 

-दनांक /Dated:  21st June, 2019 

*रती* 

आदेश क� '�त(ल)प अ*े)षत/ Copy of the order forwarded to : 
1. अपीलाथ+/ The Appellant   

2. ',यथ+/ The Respondent  

3. आयकर आयु-त/ CIT 

4. आयकर आयु-त (अपील)/ The CIT(A) 

5. )वभागीय  '�त�न0ध, आयकर अपील!य आ0धकरण, च2डीगढ़/ DR, ITAT, CHANDIGARH 

6. गाड� फाईल/ Guard File  
 

आदेशानसुार/ By order, 

सहायक पजंीकार/ Assistant Registrar  
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