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(Delivered by Hon'ble Alok Mathur, J.)
1. The Oudh Bar Association, High Court Lucknow Bench has

preferred the instant writ petition filed in public interest by invoking
writ jurisdiction under Article 226 of the Constitution of India, seeking
for a writ of certiorari quashing the letter/proposal dated 15.03.2019
written by the Addl. Chief Secretary to the Finance Secretary, with
regard to constituting the GST Tribunal at Prayagraj. Petitioner inter-
alia has also sought for a direction to the respondents to
constitute/establish the GST Tribunal at Lucknow and further to issue

necessary notifications in this regard.

2. It has been submitted that by means of proposal dated
21.02.2019, a decision was taken by the State Government
recommending that the State Bench of the GST Tribunal should be
constituted at Lucknow. The said proposal dated 21.02.2019 was in
response to the request made by the GST Council, New Delhi seeking

response from the State Government on the following two questions :

(I) Do you want the State Bench of Tribunal for your State?, if yes, in
which City?
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(IT) Do you want Area Benches also?, if yes, in how many cities?

3. In response to the aforesaid queries by the GST Council, the
State Government informed by means of letter dated 21.02.2019, which

1s quoted below :-

"SI BT & [ HINT WNBIN P IIoed [THIT §INT § ¥led, 30490
Bl HeIEIT UF Q9% 14.08.2018 F GINT FAH ¥ H SfloyHocio
URIT d=lor @ e H (95T &I [5GV 15 T SIHET 7 ST Bl
averr @ T B

1. Do you want a State Bench of Tribunal for your state? If yes, in
which city?

2- Do you want the Area benches also? If yes in how many cities?

2— Q&R Y=Y HTfcie SIte  ®Iwl a1 i1 &, o797 75 WU aefT
18 AU & ToIT TET Uofipd TIIRAN & T HF T 14 GTT 8
SovHoclo ¥ Yd dc @ Siaiad ey [SeTer ®rRRT & & foraar
FE&IIGTT TGS 4 & a4 @ Jaid 0T ISgTeT @ FoT 31 dF
ges @ 16 YEN § PrING & yddid dc SEMAIH @ Sdid Gofigd
JTTINGT P TEIT 7.5 oed off. ST SHovH0eN0 & JTld IGHY 14 ol
g ft &1 dT @ SIaid a¥ 2016—17 H FoT 7324 SUlel HTAT
IegTer @ wHE qIf¥er @l WAl ot e [QgTer @l el 31
g7 GRT a9 & QT 11,131 STUIcTl &7 [ARVT [T 7997 o7 | §9
UBR JIaT e §9 T Y% a H o 360 3Ylell &7 [7ecRor
a1 a7 g gE G918 SivTaT 30 el BT VAR far AT 8
ISgTeT & FHET Y 2017—18 H [Tl §RT 15255 37l &1 [ARRoT
&7 97 §9 BR FAH d9 FRT a¥ 4 SilFaTd 492 3ylel @l
[ARTRYT b9 T SR U dF §RT Hid HIE SiIdT 41 Sdlell &7
[ARRYT 5T TI7 | SHovHoSlo @ Sdld UG H goilgpd ATqiNal @l
W] ST 14 G & oIl SilovHoelo #reivier H ford T 9T &
3R I I 5 FIa9IT iRyl T STTfST HIT ST S19fed &/
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9 PR Gid a5 Iy 70 8GN JIOIRGT &7 31fee SHovwiodio
@ T fHIT SR 3R ST 30 8GN $BISl &l Sfid / WqeoT
U] UG P Pl T SHIsI gINT dI Grfl| ST P SfaRFT et
g SHISIT GIRT o o7 TrHeil d &RT 129 @& 3idid &Rfarsl & Srdl
g GTa il W [SgTer @ wHe uvga &Rt Sl & wae qor
SHISII GINT 4T Vb qy 4 @l T drdansal & [a%a &l 1330
arfict gerg STdefl SIfIEIRAY & wmer gvga @ T & aer adarT
IS @& BRRT 7 8 & BN AT I AT B THET
ST 320 Re Fifaerd gega @1 Tl &/ S Ii] 31fse v gad
SHISIl TAT WA G HIZI FINT QX 99 & QNI @l Tl Brdanedr
H ¥ 10 TIaeid "e H Sl ger a@ ord & al ot &9 W BH
T 12 EOR W 15 EOX 3dlel ATHIT Qe & FHel giad ay
gega grft srerfa 1000 | 1250 Srfici gfa A1E <1ger &t Ife gE
g9 T Gid A18 50 STYlcil &7 VTRl 1337 S ar 3iiad 20 4 &t
3qegHar ERIT| IAATT H UG H ISy BHY [GHIT 20 I H faHIfora
far a1 8 fored gegiorg 16 we€l 4 Rejd &/ 3ia: gd Gl
89 UP URIT d9 37 16 98% U¥ ReIfUT a7 S Sfad gdia gl

g/ O8] TP YT §9 BT U9 & GHB JEIITd T&@T% vl ofll Jlad

ENIT Ve QURIGT [dG¥Y & GWIR [gegcT @l ol 20 YRIT d=4 g7

16 9IE%l 4 [A77aq 3T a7 ST gedad § —

F0 W0 ST @7 T I

1 AIvST AIvST

2 TIoTIIEIE gerH U ISEICI
.3 TISTITEIE g TS
4 WEITYY YIEIRTYY
5 ‘ovg NG

6 BRIGTEIS BRIGTEIS
7 gvoll gvoll

8 TETS TIH TETS

9 TETS Igdld TETSH
10 PITYY T4 PHITYY




www.taxguru.in

4
11 PITYY fgclId PHITYY
12 GIRTOTH T2TH qIRTOTH!
13 IINTITAT 12T FIRToTRAT
14 37eiTE 31cflTg
15 SITIINT SITIINT
16 gcrdr gcrdr
17 HAIETE DT
18 TREYY TREYY
19 SIEICIG SIETEIE
20 g’ g

PUIT SURIFATTHN GV Fael 15g § lovHoSIo SIfEfTaH @&
S IfQEna STdlcld Igeg el & ¥ d Y9 I9PI NGl d=dof
P ST P T H SaedH HrAral BT Bl HUT B [

4. A perusal of the aforesaid proposal makes it abundantly clear that
the aforesaid Proposal has been made after due application of mind and
taking into consideration necessary factors relating to the filing of
appeal and their disposal by the various Benches of the VAT Tribunal
prior to coming of the GST Tribunal.

5. It has also been stated in the said proposal that the earlier
Tribunal was also functioning with its Head Quarter at Lucknow and,
therefore considering all the relevant factors, the State Government had
requested the GST Council that the State Bench for the State of Uttar
Pradesh should be constituted at Lucknow and further recommended

constitution of 20 Area Benches in 16 Cities as mentioned therein.

6. It seems that the matter remained pending with the GST Council
and no decision was taken for formation of State Bench in the State of
Uttar Pradesh and in the meanwhile a Writ Petition came to be filed
before this Court at Allahabad in the case of M/s Torque
Pharmaceuticals Pvt. Ltd. Vs. Union of India and 5 Others, being
Civil Writ Petition (Tax) No. 655 of 2018.
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7. The Challenge in aforesaid writ petition was the order passed in
the appeal of the petitioner which had been dismissed by the Additional
Commissioner , Grade-II (Appeal) II, State Tax, Moradabad on
02.04.2018.

8. Against the aforesaid order dated 02.04.2018, the petitioner had a
remedy of Appeal under Section 109 of the U.P. GST Act, before the
State Bench or Area Bench of the GST Tribunal, but in the light of the
fact that the none of the Benches of the Appellate Tribunal had been
constituted, he had approached the High Court challenging the order
dated 02.04.2018. The petitioner therein had interalia sought a writ of
mandamus commanding the respondent nos. 1 and 2 to constitute
Regional Bench and State Bench for the State of Uttar Pradesh at the
seat of jurisdictional High Court and also such number of Area Benches
in the State of Uttar Pradesh as may be recommended by respondent

no. 6.

9. This Court while taking cognizance in the aforesaid writ petition
by means of order dated 17.04.2018, directed the State to file counter
affidavit within a month. The said order dated 17.04.2018, is

reproduced herein below :-

"Heard Sri Nishant Mishra, learned counsel for the
petitioner, Sri C.B. Tripathi, learned Special Counsel for
the respondent-State and Sri Om Prakash Srivastava,
learned counsel for the respondent nos.1 and 6.

The petitioner has challenged the penalty proceedings
initiated under Section 129(3) of the UPGST Act, 2017.

The contention of the petitioner is that the goods were
detained and seized vide order dated 31.01.2018 and
01.02.2018 respectively and thereafter penalty proceeding
under Section 129(3) of the Act were initiated and penalty
has been imposed. On deposit of tax imposed by the
respondent- Mobile Squad Unit, the goods were released.
However, the penalty proceeding continued and the
penalty order has been passed and the authority has
directed to deposit a sum of Rs.8,14,260/- equivalent to
the tax. This penalty order dated 7th February, 2018 has
been challenged by means of an appeal before the
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Additional Commissioner, under Section 107 of the Act.
The appeal has been dismissed. Till date, the tribunal has
not been constituted, hence the petitioner has no way but
to challenge the impugned penalty order by means of
present writ petition.

Prima facie arguments advanced appears to have some
substance and requires consideration by this Court.

Learned Special Counsel appearing for the State and
learned counsel appearing for the respondent nos.1 and 6
may file counter dffidavit within a month. Rejoinder
dffidavit, if any, may be filed within ten days thereafter.

List immediately after expiry of the aforesaid period.
Till further order of this Court, the penalty amount shall

not be realised from the petitioner."

10. The State Government filed counter affidavit in the aforesaid
writ petition on 19th June, 2018, but in paragraph no. 23 of the said
counter affidavit it did not reply to the averments made by the

petitioner in paragraph nos. 22 to 26 of the writ petition.

11.  When the matter was next listed on 13.02.2019, this Court passed

following order :-
"Rejoinder dffidavit filed today is taken on record.

In this matter learned counsel for the G.S.T. Council is
unable to tell as to whether the Tribunal is constituted or
not. Learned standing counsel appearing for the State is
also unable to tell as to whether the State has moved in the
matter or not.

List this matter on 28th February, 2019. On that date in
addition to standing counsel some responsible officers of
the State from Lucknow as well as G.S.T. Council will
appear in this matter.

A copy of this order may be provided to Sri Om Prakash
Srivastava, learned counsel appearing for the GST
Council and Sri Nimai Das, learned standing counsel for
the State for communication and compliance."

12. On 27.02.2019, a short counter affidavit was filed by the learned
Standing Counsel duly sworn by the Joint Commissioner, Commercial

Tax/Sales Tax, Head Quarter, Lucknow, who submitted that the letter
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dated 14th August, 2018, was received by the Additional Chief
Secretary, Government of Uttar Pradesh, Lucknow from the
Government of India, Ministry of Finance, Department of Revenue,
regarding constitution of the State Bench of the GST Appellate
Tribunal. The Commissioner, Commercial Tax by means of letter dated
31.10.2018, sent proposal to the Additional Chief Secretary,
Government of Uttar Pradesh for constitution of 20 Area Benches of

the Tribunal in 16 Districts including one State Bench at Lucknow.

13.  Thereafter, the Additional Chief Secretary, Government of Uttar
Pradesh sent recommendation to the Secretary, GST Council,
Government of India vide letter dated 21.02.2019 for constitution of 20
Area Benches of the Tribunal in 16 districts including the State Bench
at Lucknow.

14. When the matter was taken up on 28.02.2019, following

interlocutory order was passed : -

"In response to the order passed by this Court on
13.02.2019 two dffidavits have been filed, one by the
G.S.T. Council and the other by the State.

On a perusal of the two dffidavits it is apparent that
promises are being made only in the air. There seems to be
no concrete proposal to set up the appellate Tribunal. On
the other hand in the daffidavit filed by the State it appears
that a recommendation has been made by the State to set
up a Bench of the Tribunal at Lucknow, which is also not
in accordance with the order passed by Hon'ble Supreme
Court in the case of Madras Bar Association vs. Union of
India and another reported in (2014) 10 SCC 1 which
provides that the Tribunal will be set up at the place where
the Principal Bench of the High Court is situate. In the
present case the principal Bench of the High Court is in
Allahabad. This seems to be another dilatory tactics.

On the one hand the right of appeal is not being given to
the petitioner, on the other hand the State and the Centre
are both very quick to make recoveries from persons, who
have orders against them. A litigant cannot be left without
a remedy for reasons that the Government is unable to
provide forums. In the present case there is not even an
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assurance that within next six months, one year or two
years it may come up.

In view of this, we direct both the Centre and the State
Governments to file better affidavits giving us a cut off
date by which they propose to set up the Tribunal.

Learned Standing Counsel also states today that they are
likely to give a revised proposal. They may do so within
next two weeks.

List this matter after two weeks on 15th March, 2019.

The personal appearance of two Officers, who are present
today is exempted unless directed by this Court.

Copy of this order be given to Sri Gyan Prakash, A.S.G.I
as well as Sri Nimai Dass, learned Additional Chief
Standing Counsel for necessary communication and
compliance within 24 hours free of charges."

15.  Apart from the fact that the place or Seat of a proposed Tribunal
is ordinarily not a justiciable issue, the Writ Court at Allahabad did not
decide this issue conclusively, but only made certain observations
regarding the decision of the Supreme Court in Madras Bar
Association (supra) and regarding the principal Seat of Allahabad
High Court. No directions were issued by it for establishing the State
Bench of the GST at Allahabad. The likelihood of a revised proposal in
this regard, as stated by the State Counsel, was noted by the Court and
a direction was issued to the Central as well as State Government for
filing better affidavits giving cut-off date by which they proposed to set
up the Tribunal and the matter was directed to be listed on 15th March,
2019.

16. In the light of the aforesaid directions, an Affidavit was filed by
the State Government duly sworn by the Deputy Commissioner, GST,
Head Quarter Lucknow on 13.03.2019, wherein they have enclosed a
copy of the revised proposal dated 01.03.2019 by the Commissioner,

Commercial Tax, U.P., which is quoted herein below :-

"HITHAT ST AT, ST §RT Wasl TIdh BrANgICHeT
giofelo §919 I 3% 310897 v 3, RS Fifadhl WeEar—655
2018 & gIg ¥ A9 faTid 28.022019 § Jg 3faga ad &I a7 8
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[& w3l G ] TNV g9 3 3% 0T U9 317 (2014)
10 YHOHIOHI0 U T—1 & Wdlzd AT & 9T & FFER [egTed
&7 ST g8l 8T TRV W&l gigdhlc @l Mfauer d= driva &)
XIS ERT flovoclo ®ISiiier @l YiNa gedrd H [S&gTer &1 57
TETH H BYd g 20 YRIT d=lor @l weglad @ T & o A
e GIRT Sfad T8l A7 737 & (Rrarerd @ (9 & Gid e

8/

AT T §INT 179 T 79[ & 31gurer 4 Sfad g1 &
NI @l 3R W WHovwocio PISINIeT Bl WelfEd Fedrd 9iYd faar
T | AT ST G I8 WeNfed gedrd & "is d Y [
TS &g W0VHOSI) HISINIST Pl Yd H UfGd ywdra bl dfed ded
gY ¥ QTS @I ST gAlEIEIe NG Y S @ Avgld @l
I T ZAEIEIG P SARFT Y 19 TRIT 7 gd H [FEiRa 15
VI G¥ ST P wvglad JId @l G| Gk bl GNIETT IR WY UY
PN §U SaTIEH PIAdTs] BRI BT BE BN [

17. On the basis of aforesaid recommendation made by the
Commissioner, Commercial Tax, the revised proposal dated 15.03.2019

was sent to the GST Council, which is quoted below :-

"SI HRI Sg H GovHoSo eI @ Siaid giiqEna
AT Igg7eT @ T d9 U ITDI URIAT §=d51 » TS H Hafed
ST gvarg [399% HUAT SENEETER] & JGITABIT UH HEI—386

11—2—19—9 (24) / 19T [&7I& 05.03.2019 BT AH TET B HT B
Y/

SoolgHg & [ G119 Sea ~Jrareis, Sorlslaia §INT Tasf crd
BHANgCHed gofeio a4 JAaT 3% §0sar vq 3=, Re aifarar
TRI—655 ,/ 2018 & dIT H [AUfF e 28.02.2019 H I§ ST
IFT [HIT TIAT & 5 G AR % VHINYIT g9 T 3T
3OSIT TT 317 (2014) 10 THOVHOHI U7 T—1 & Waled =i &
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ol & sgar g7 &1 8T T8l EIT aNRY OlEl §IedIc @l
fAf~aqer d7a BRI & XI5 RT SHovHocio &raiiel &I 9fvd geard
H QT @l 67 Tq% § BYd g4 20 UNIT I @l wegld @l
T 8 ford AT =rrerd §RT Sfad T8 A T 8 (R @
ffg @ gfa dervT 8)

A0 =TT §RT 7Y T A9/ @& gieira 2T [QegTel & 75
89 Yd H YT gvard &l g A9fEd evd §Y T ISgTe @l 5T
FEIIGTE,  YINRIS  (STTETeI]) [HEIRa &g G a=lr BaTIRTol
(STTETaIe) P SIARFT 99 04 URAT ddo1 BT 787 [F77aq [Har ST
gvnad e—

B0 o T BT 719 T
1 mforTETE mforTETe
2 kEG A g7
3 FINTOTRA! qIeToTR)
4 SITINT SITINT

BT FURIFITJHN ¥ Y9 I 4 GfloyHoclo eI+ &
Sf=Ild IfdEnfa sTdlehd Qe el & T d= Y9 F9PI UNGT §=dof
& WGT B WY H D HIAGIEl BRI Bl U PN T} GEaT F
3Iv YRaT &= @l Saegedr gRf1 dl doadEd mwdid HiYd fear
ST [

18.  The earlier proposal dated 21.02.2019 was revised as aforesaid,
thereby proposing the State Bench of GST at Allahabad instead of the
State Capital at Lucknow, with four area Benches, one each at
Ghaziabad, Lucknow, Varanasi and Agra. This, as per the opposite
parties, was done in view of the observations/directions of the Court in

the order of the High Court at Allahabad dated 28.02.2019.

19. A perusal of the revised proposal sent by the Commissioner to
the Additional Chief Secretary, Commercial Tax, Government of U.P.,
would indicate that the said revised proposal has been sent in pursuance

of the order of this Court dated 28.02.2019. In the said proposal it has
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been stated that the High Court has directed that in the case of Madras
Bar Association Vs. Union of India, (2014) 10 SCC 1, Hon'ble
Supreme Court has held that the Tribunal should be constituted only at
the place where principal Bench of the High Court is situated and as the
Principal Bench of the High Court is at Allahabad, the High Court has
directed that proposal is to be sent within a period of two weeks and,
therefore in the light of the said direction, revised proposal has been

forwarded for constitution of the State bench at Allahabad.

20. Sri AM. Tripathi, learned counsel for the petitioner has
submitted that as per Section 109 of the CGST Act, there is a provision
for constitution of GST Appellate Tribunal, which shall be constituted
by the Government on the recommendation of the GST Council. In
Clause-4 of the Section 109 it has also been provided that the
Government shall, on the recommendation of the Council, by
notification, constitute such number of Regional Benches as may be
required and such Regional Benches shall consist of one Judicial
Member, one Technical Members (Center) and one Technical Member

(State).

21. It has been submitted that the State Government after taking into
account all the factors made its recommendations in accordance with
Section 109 of the GST Act for constitution of the GST Tribunal (State
Bench) at Lucknow, by means of its letter dated 21.02.2019.

22. It has also been vehemently urged that the revised proposal dated
15.03.2019, sent by the State of U.P. to the GST Council is illegal,
arbitrary and on the face of it is erroneous and, therefore, it is liable to
be set aside and suitable direction be issued for constitution of the

Tribunal at Lucknow.

23. It was submitted that from the perusal of the judgment of the
Hon'ble Supreme Court in the case of Madras Bar Association
(supra), it is clear that it does not provide for constitution of the

Tribunal where the Principal bench of the High Court is situated. He
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took us through the judgment of the Apex Court, which also confirms
the fact that there is no such direction by the Apex Court for
constitution of the Bench at the Principal seat of the High Court. He has
also submitted that in the aforesaid judgment, the case of S.P. Sampath
Kumar Vs. Union of India, (1987) 1 SCC 124 has been referred in
paragraph 94, but the same is of no consequence with regard to the

controversy in question.

24. He has further submitted that a perusal of the interlocutory order
of the Allahabad High Court dated 28.02.2019, would indicate that no
direction has been given for constitution of the Bench of the Tribunal at
Allahabad, it is only an observation and the respondents merely on the
observation of the High Court have proceeded to pass a fresh proposal,
while infact direction was only with regard to giving a cut-off date by

which the State proposed to set up the Tribunal.

25. The respondents have totally misconstrued the essence of the
order, which were in fact the observation of the Court, and no direction
was given by this Court to formulate a fresh recommendation for

constitution of the GST Tribunal at Allahabad instead of at Lucknow.

26.  Sri Tripathi, has also placed before us the judgment of Hon'ble
Apex Court in the case of Union of India and Others Vs. Lalit
Kumar, Civil Appeal No. 1734 of 2019, wherein the Apex Court
hearing an appeal from the judgment and order of the Uttrakhand High
Court whereby the High Court had directed for establishment of
permanent Bench of the Armed Forces Tribunal in the State
Uttrakhand. The Apex Court while setting aside the judgment of the
High Court, observed that :-

"we have considered the matter. We are of the view that
the issue with regard to setting up of permanent Bench
and Circuit Benches of the Tribunal is not to be the subject
matter of consideration by the judicial forum unless facts

of the case are so appalling that judicial interference
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would be called for. The present, in our considered view is

not such a case.

We therefore, allow this appeal; set aside the order
of the High Court with direction to the appellant/Union of
India to take necessary steps to ensure that the cases
pertaining to the State of Uttranchal pending before the
Armed Forces Tribunal are heard and disposed of by the

Circuit Bench as expeditiously as possible.

With the aforesaid observations the appeal is

allowed."

27.  Sri Tripathi, has submitted that according to Section 109 of the
CGST Act, the decision as to where the Benches of Tribunal have to be
constituted is a matter, which purely falls within the domain of the
Government, and it is the Government which shall take a decision after
considering all the relevant facts and material, and unless there are
some extraordinary circumstances, the High Court is denuded of its
power from interfering in such matters. It has further been submitted

that no such extraordinary circumstances existed in the case at hand.

28. It has been submitted that in the instant case perusal of letter
dated 21.02.2019, would indicate that the State Government had taken
a very conscious decision by taking into account all the relevant factors
including the fact that previous Bench of such Tribunal was constituted
at Lucknow as the Head Quarter and the Government Machinery
relating to collection of Taxes and revenue are situated at Lucknow, and
therefore such decision cannot be faulted on any count. This decision,
was not even under challenge in Writ Petition No. 20655 (Tax) of 2018,
when the order dated 28.02.2019 was passed. It has not been
challenged by any individual before any Court of competent
jurisdiction and therefore, ordinarily there was no occasion for the State
Government to revisit its earlier letter dated 21.02.2019 and issue a

fresh proposal without recording any reasons and recommending
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Prayagraj/Allahabad as Head Quarter for constitution of the GST
Tribunal as per provision of Section 109 of the CGST Act, contrary to

the earlier proposal.

29. Sri Jaideep Narain Mathur, learned Senior Advocate and Sri
Dhruv Mathur, Advocate espousing the cause of Oudh Bar Association
have firstly urged that observations made by the Division Bench in its
interlocutory order dated 28.02.2019 with regard to the fact that the
bench of the Tribunal has to be set up at the place where the Principal
Bench of the High Court is situated, cannot be supported on the anvil of
the decision of the Supreme Court in Nasiruddin case (supra) as also
the decision in Madras Bar Association (supra). In the present case to
presume that the principal Bench of the High Court is at Allahabad, is
incorrect and, in any view of the matter, is contrary to the judgment of
the Apex Court therefore, the same cannot be relied upon. He has
further submitted that the observations made by the co-ordinate Bench
of this Court at Allahabad are mere observations and the Court
restrained itself from passing any direction to the State Government
with regard to the constitution of Bench of the Tribunal and, therefore

these observations are neither decisive nor binding.

30. On the strength of the decision rendered in the case of
Nasiruddin Vs. S.T.A. Tribunal, (1975) 2 SCC 671, Sri Jaideep
Narain Mathur has argued that there is no permanent seat of the High
Court at Allahabad and seats of High Court at Allahabad and Lucknow
can be changed according to the United Provinces (High Courts)
Amalgamation Order, 1948 and further submitted that there are two
seats of High Court of equal status. The seat of the High Court at
Allahabad 1is just like another seat of High Court at Lucknow. It is
erroneous view that the seat of High Court at Allahabad is principal or

permanent seat of the High Court.

31. He also submits that the Apex Court in the case of Madras Bar

Association (supra) also did not consider or hold that the principal
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Bench of the Tribunal should be constituted at the place where
principal Bench of the High Court is situated. The said observations
made by the Division Bench at Allahabad were also not in consonance
with the judgment of the Apex Court and to that extent are factually

incorrect.

32. It was further argued that the decisions in the case of S.P.
Sampath Kumar (supra) and Madras Bar Association (supra),
provide that "alternative Court/Tribunal shall be established; at every
place where there is seat of the High Court" and as, in view of the
dictum of the Supreme Court in Nasiruddin (supra) there are two seats
of Allahabad High Court, none of which is permanent, thus, in the
present case it was open for the State Government to constitute GST
Tribunal in question at either of the seats of the High Court of Uttar
Pradesh i.e. at Allahabad and Lucknow, or at both the places, as per
requirement, accordingly, after considering the relevant aspects, it
decided to propose the State bench at Lucknow and an area Bench at
Allahabad on 21.02.2019, which was a valid exercise of power, beyond

the pale of Judicial Review.

33.  Sri Anupam Malhotra, learned counsel arguing in support of the
petitioner submitted that observations of the Division Bench of the
High Court at Allahabad that to establish the Tribunal at Lucknow
would not be in accordance with the decision of the Madras Bar
Association (supra), are not supported by a reading of the said
decision. As the proposal dated 21.02.2019 was not under challenge
before the High Court, therefore, the observations are obiter dicta and
not binding. He further submits that the said order was passed by over
looking the United Provinces (High Courts) Amalgamation Order, 1948
and the decision of Apex Court in the case of Nasiruddin (supra) and
the view taken by the Division Bench of the High Court at Allahabad
that "principal Bench of Allahabad High Court is at Allahabad", is in
the teeth of the dictum of the Apex Court. He also submitted that said
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observations have been made without any argument, without any
reference to any Rule or Law, therefore, it is sub silentio and is of "no

moment".

34. Learned Standing Counsel on the other hand has submitted that
as per provisions of Section 109 of the CGST Act, 2017, which
provides for constitution of Appellate Tribunal and benches thereof,
recommendations of the GST Council established under Article 279-A
of the Constitution of India, Tribunals are to be created so as to
entertain appeals against Appellate Authority or Revisional Authority.
He submitted that vide letter dated 14.08.2017, opinion was sought by
the Revenue Department of the Government of India from the Joint
Secretary, Government of U.P. for constitution of special Bench and
arca benches of the appellate Tribunal and in response thereof the
Additional Chief Secretary, Institutional Finance, Tax and Registration,
Government of U.P. submitted a proposal vide letter dated 21.02.2019
to the Finance Secretary and Secretary, GST Council, Government of
India, New Delhi for establishing State Bench at Lucknow and Area
Benches at twenty other cities. Subsequently, in the light of order dated
28.02.2019, passed in Writ Tax No. 655 of 2018 - M/s Torque Private
Ltd. Vs. Union of India and Ors., the Commissioner, Trade Tax, U.P.
Lucknow wrote a letter dated 01.03.2019 to the Additional Chief
Secretary, Trade Tax, U.P. for sending amended proposal for
constitution of State Bench of Tribunal at Allahabad. In view of the
order dated 28.02.2019, passed in Writ Tax No. 655 of 2018, the
amended proposal was sent vide letter dated 15.03.2019, by the
Additional Chief Secretary, Institutional Finance, Tax and Registration,
Government of U.P. to the Finance Secretary and Secretary, GST
Council, Government of India for establishing State Bench at Prayagra;j

(Allahabad) and Area Benches in four other Cities.

35. In sum and substance, it was admitted that initially the State

Government had proposed to set up the State Bench at Lucknow with
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area Benches elsewhere including at Allahabad but after the order of
the High Court dated 28.02.2019, a fresh proposal was sent for
constitution of State Bench of the GST Tribunal at Praygraj
(Allahabad).

36. We are required to judge the validity of the revised proposal
dated 15.03.2019, referred herein above.

37. We may now examine as to whether there is any such proposition
or direction by the Supreme Court in the case of Madras Bar
Association (supra) or in S.P. Sampath Kumar (supra) that Tribunals
should always be established at the 'principal Seat' of the jurisdictional
High Court. In the present context, the relevant part of the decision in
Madras Bar Association (supra) as contained in paragraph 123
thereof is quoted herein below :

"123. We shall first examine the validity of Section 5
of the NTT Act. The basis of challenge to the above
provision, has already been narrated by us while dealing
with the submissions advanced on behalf of the
Petitioners, with reference to the fourth contention.
According to the learned Counsel for the Petitioners,
Section 5(2) of the NTT Act mandates, that the NTT would
ordinarily have its sittings in the National Capital
Territory of Delhi. According to the Petitioners, the
aforesaid mandate would deprive the litigating Assessee,
the convenience of approaching the jurisdictional High
Court in the State, to which he belongs. An Assessee may
belong to a distant/remote State, in which eventuality, he
would not merely have to suffer the hardship of traveling a
long distance, but such travel would also entail uncalled
for financial expense. Likewise, a litigant Assessee from a
far-flung State may find it extremely difficult and

inconvenient to identify an Advocate who would represent
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him before the NTT, since the same is mandated to be
ordinarily located in the National Capital Territory of
Delhi. Even though we have expressed the view, that it is
open to the Parliament to substitute the appellate
jurisdiction vested in the jurisdictional High Courts and
constitute courts/tribunals to exercise the said jurisdiction,
we are of the view, that while vesting jurisdiction in an

alternative court/tribunal, it _is _imperative for _the

legislature to ensure, that redress should be available,

with the same convenience and expediency, as it was prior
to the introduction of the newly created court/tribunal.
Thus viewed, the mandate incorporated in Section 5(2) of
the NTT Act to the effect that the sittings of the NTT would
ordinarily be conducted in the National Capital Territory
of Delhi, would render the remedy inefficacious, and thus

unacceptable in law. The instant aspect of the matter was

considered by this Court with reference to the

Administrative Tribunals Act, 1985, in S.P. Sampath

Kumar case (supra) and L. Chandra Kumar case (supra),

wherein it was held, that permanent benches needed to be

established at the seat of every jurisdictional High Court.

And if that was not possible, at least a circuit bench

required to be established at every place where an

aggrieved party could avail of his remedy. The position on

the above issue, is no different in the present controversy.

For the above reason, Section 5(2) of the NTT Act is in

clear breach of the law declared by this Court."

38. On the issue of providing a convenient and expedient redress
before the alternative court/tribunal, the Apex Court in Madras Bar
Association (supra) followed S.P. Sampath Kumar (supra). In S.P.
Sampath Kumar (supra) the Apex Court in para 8, held as follows :
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"8. I may also add that if the Administrative
Tribunal is to be an equally effective and efficacious
substitution for the High Court on the basis of which alone
the impugned Act can be sustained, there must be a
permanent or if there is not sufficient work, then a circuit
bench of the Administrative Tribunal at every place where

there is a seat of the High Court......

39.  On a bare reading of the aforesaid two decisions, we do not find
the use of the word "Principal Seat" for establishing a permanent Bench
of a Tribunal in either of the two decisions referred above, one of which
1.e. Madras Bar Association (supra) was referred in the earlier order
of this Court dated 28.02.2019. The words used are "Seat of the High

Court".

40. The next question to be considered is where is the Seat of the
High Court of Judicature at Allahabad, is there one or more than one
Seat. In a reported five Judges decision of the Supreme Court of India
in the case of Nasiruddin Vs. State Transport Appellate Tribunal,
1975 SCC (2) 671, the Hon'ble Apex Court, tracing out the history of
the High Court of Judicature at Allahabad, had concluded that there is
no permanent seat of the High Court at Allahabad. There are two Seats
of the High Court one at Allahabad and another at Lucknow, none of
which are permanent, and may be changed in accordance with
provisions of the Amalgamation Order, 1948 i.e. at the discretion of the
Chief Justice with the approval of the Governor. It is not out of place to
mention that prior to the Amalgamation Order, 1948, there was a Chief
Court of Oudh at Lucknow which was a deemed High Court, made
under Section 219 of the Government of India Act, 1935, therefore the
Order of 1948 brought about an amalgamation of the two High Courts
into a new High Court i.e. High Court of Judicature at Allahabad. The
Amalgamation Order, 1948 in Article 3 provides that the High Court in
Allahabad and the Chief Court in Oudh shall constitute one High Court
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by the name of the High Court of Judicature at Allahabad. Article 3 of
the Amalgamation Order, 1948 is quoted below :-

"As from the appointed day, the High Court in
Allahabad and the Chief Court in Oudh shall be
amalgamated and shall constitute one High Court by the
name of the High Court of Judicature at Allahabad

(hereinafter referred to as "the new High Court")."

41.  Article 14 of the Amalgamation Order, 1948, makes it clear that
the Judges of the High Court shall sit at Allahabad or such other places
as the Chief Justice may appoint with the approval of the Governor. It
further provides that not less than two judges be nominated, by the
Chief Justice to sit at Lucknow in order to exercise jurisdiction and
power in respect of cases arising in the area of Oudh territory. Article

14 of the Amalgamation Order, 1948 is reproduced here in below :-

"The new High Court, and the Judges and division
Courts thereof, shall sit at Allahabad or at such other
places in the United Provinces as the Chief Justice may,
with the approval of the Governor of the United
Provinces, appoint: Provided that unless the Governor of
the United Provinces with the concurrence of the Chief
Justice otherwise directs, such judges of the new High
Court, not less than two in number, as the Chief Justice
may from time to time nominate, shall sit at Lucknow in
order to exercise in respect of cases arising in such area in
Oudh as the Chief Justice may direct, the Jurisdiction and

power for the time being vested in the new High Court:

Provided further that the Chief Justice may in his
discretion order that any case or class of cases arising in

the said areas shall be heard at Allahabad."
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42. The Hon'ble Apex Court in the case of Nasiruddin (supra) held

as under :-

"24. Though the Lucknow Bench can exercise jurisdiction
under Articles 226, 227 and 228, there is limitation on
such jurisdiction as far as the Lucknow Bench is
concerned. The Lucknow Bench will have jurisdiction
under Article 226 only in cases where the right of the
petitioner arose first within the Oudh areas. Where an
original order passed outside the Oudh areas has been
reversed or modified or confirmed at a place within the
Oudh areas it is not the place where the ultimate or the
appellate order is passed that will attract jurisdiction of
the Lucknow Bench. In most cases where an appeal or
revision will lie to the State Government, the order will be
made at Lucknow. In all such cases, if it be held that the
place where a case can be said to arise is where the
ultimate or appellate order is passed by the authority, the
Judges at Lucknow would then have jurisdiction even
though the controversy originally arose and the original
order was made by an authority outside the specified
Oudh areas. In all cases a writ petition filed in the High
Court would be a case arising at Lucknow. It is on this
reasoning that, the High Court strictly confined the
jurisdiction of the Lucknow Bench under Article 226 to the
right which the petitioner pursues throughout the original
proceedings, the appellate proceedings and theredfter in
the High Court. The right of the petitioner is; the right
which first arose and if the place where the right first
arose will be within the Oudh areas then the Lucknow
Bench will have jurisdiction.

26. The conclusion as well as the reasoning of the High
Court that the permanent seat of the High Court is at
Allahabad is not quite sound. The order states that the
High Court shall sit as the new High Court and the Judges
and Division Bench thereof shall sit at Allahabad or at
such other places in the United Provinces as the Chief
Justice may, with the approval of the Governor of the
United Provinces, appoint. The word "or" cannot be read
as "and".

If the precise words used are plain and unambiguous, they
are bound to be construed in their ordinary sense. The
mere fact that the results of a statute may be unjust does
not entitle a court to refuse to give it effect. If there are
two different interpretations of the words in an Act, the
Court will adopt that which is just, reasonable and
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sensible rather than that which is none of those things. If
the inconvenience is an absurd inconvenience, by reading
an enactment in its ordinary sense, whereas if it is read in
a manner in which it is capable, though not in an ordinary
sense, there would not be any inconvenience at all; there
would be reason why one should not read it according to
its ordinary grammatical meaning. Where the words are
plain the Court would not make any alteration.

27. The arguments which were presented at the Bar on
behalf of the Bar Association at Allahabad as well as the
Bar Association at Lucknow suggested that those views
can be described to be protagonists of Allahabad or of
Lucknow on the one hand and antagonists to Allahabad or
Lucknow on the other. The construction is to be
dispassionate with out any leaning either in favour or
against either of the places mentioned in the Order.

28. The Order describes the High Court as the new High
Court. The two High Courts have amalgamated in the new
High Court. The seat is at Allahabad or at such other
places as may be determined. There is no permanence
attached to Allahabad. If that were the intention of the
Order, the word "and" instead of the word "or" would
have been used. Other places may be determined by the
Chief Justice in consultation with the Governor. It is left to
prudence of the authorities mentioned as to what other
places should be determined. In the normal understanding
of the matters, it is left to the discretion of the authorities
as to whether the seats at Allahabad as well as at
Lucknow will be changed. Both places may continue. Both
places may be changed. Lucknow is the seat of the
Government Allahabad has also the history that the, High
Court was there before the Order. Lucknow has been the
principal place of Oudh. The Order aimed at giving status
to the Oudh Chief Commissioner's Court as that of the
High, Court. It is difficult to foresee the future whether the
authorities will change the location to other places but no
idea of permanent seat can be read into the Order. One
can only say that it is the wish and hope, that both
Allahabad and Lucknow will be the two important seats so
that history is not wiped out and policy is not changed.

29. The conclusion of the High Court that the first proviso
to paragraph 14 of the Order means that the areas in
Oudh may be decreased is not the correct construction.
The first proviso deals with nomination by the Chief
Justice from time to time of not less than two Judges
sitting at Lucknow. An argument was advanced on behalf
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of the Bar Association at Allahabad that the words "not
less than two in number" indicates that the Order did not
contemplate the existence of a Division Bench. The words
"from time to time" and "not less than two in number"
indicate the minimum as two and that more than two
Judges may be there. The words "from time to time"
suggest not only that Judges may come from Allahabad to
Lucknow or vice versa but also that the number may be
increased or decreased according to exigencies. The only
limitation on the number is that it shall not be less than
two.

43. The Hon'ble Apex Court thereafter recorded their conclusion by

holding :

37. To sum up, our conclusions are as follows. First, there
is no permanent seat of the High Court at Allahabad. The
seats at Allahabad and at Lucknow may be changed in
accordance with the provisions of the Order. Second, the
Chief Justice of the High Court has no power to increase
or decrease the areas in Oudh from time to time. The
areas in Oudh have been determined once by the Chief
Justice and, therefore, there is no scope for changing the
areas. Third, the Chief Justice has power under the second
proviso to paragraph 14 of the Order to direct in his
discretion that any case or class of cases arising in Oudh
areas shall be heard at Allahabad. Any case or class of
cases are those which are instituted at Lucknow. The
interpretation given by the High Court that the word
"heard" confers powers on the Chief Justice to order that
any case or class of cases arising in Oudh areas shall be
instituted or filed at Allahabad instead of Lucknow is
wrong. The word "heard" means that cases which have
already been instituted or filed at Lucknow may in the
discretion of the Chief Justice under the second proviso to
paragraph 14 of the Order be directed to be heard at
Allahabad. Fourth, the expression "cause of action" with
regard to a civil matter means that it should be left to the
litigant to institute cases at Lucknow Bench or at
Allahabad Bench according to the cause of action arising
wholly or in part within either of the areas. If the cause of
action arises wholly within Oudh areas then the Lucknow
Bench will have jurisdiction. Similarly, if the cause of
action arises wholly outside the specified areas in Oudh
then Allahabad will have jurisdiction. If the cause of
action in part arises in the specified Oudh areas and part
of the cause of action arises outside the specified areas, it
will be open to the litigant to frame the case appropriately
to attract the jurisdiction either at Lucknow or at
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Allahabad. Fifth, a criminal case arises where the offence
has been committed or otherwise as provided in the
Criminal Procedure Code. That will attract the
jurisdiction of the Court at Allahabad or Lucknow. In
some cases depending on the facts and the provision
regarding jurisdiction, it may arise in either place."

44. Thus there are two Seats of the High Court of Judicature at
Allahabad, one at Lucknow and the other at Allahabad, none of which

is permanent.

45. Now as regards the observations made in the interim order dated
28.02.2019 that the proposal dated 21.02.2019 was not in accordance
with the order passed by the Supreme Court in the case of Madras Bar
Association (supra) according to which the Tribunal should be set up
at the Principal Bench of the High Court, which acted as the catalyst for
revision of the earlier proposal by the impugned order. As already
stated and as is evident from the provisions of the Amalgamation Order,
1948 and decisions of the Supreme Court in the case of Nasiruddin
(supra), which is a decision relating to this very High Court, there are
two Seats of the High Court of Judicature at Allahabad, therefore, even
as per the decision of Apex Court in the case of Madras Bar
Association (supra) and S.P. Sampath Kumar (supra), the permanent
or State Bench of GST Tribunal could be set up at Lucknow as well as
Allahabad or at both the places, as the case may be. Lucknow also
happens to be the Capital of the State with good infrastructure,
transport facilities and is also geographically accessible from various
parts of the State and the recital contained in the order of this Court
dated 28.02.2019 passed in Writ Petition No. 655 (Tax) of 2018 as it is
not borne out from the decision in Madras Bar Association (supra)
can at best be treated as a tentative observations especially as the
proposal of the Government dated 21.02.2019 was not under challenge
in the said petition and was not directly and substantively in issue and

also as the decision of the Supreme Court in the case of Madras Bar
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Association (supra) does not refer to the "Principal Seat" but Seat of
the High Court which in this case is at Lucknow as well as Allahabad
and also as this Court while passing the order dated 28.02.2019 did not
notice the binding decision of the Supreme Court on this issue in the
case of Nasiruddin (supra). Therefore for this reason also the

observations are at best obiter and not binding.

46. All the learned Counsels appearing before this Court in the
present matter were asked to point out any such observation made in
the Madras Bar Association (supra) as is referred in order dated
28.02.2019, all the Counsels unanimously submitted that they had all
carefully perused the aforesaid judgment but no such observation or
finding has been recorded therein. We have also perused the said
judgments and agree with the submissions of the counsels.

47.  From the perusal of the letter of the Commissioner, Commercial
Tax, Lucknow, it is clear that there is no other material which could
have created an occasion to re-consider/review its earlier proposal
dated 21.02.2019 for constitution of the Bench of the Tribunal at
Lucknow, and area Benches at other places including Allahabad except
the order passed by the Division Bench of this court at Allahabad on
28.02.2019.

48. In view of the above discussion the basis for the revised proposal
dated 15.03.2019 is a misreading and misconstruction of the
observations made in the case of Madras Bar Association (supra) and
also misunderstanding as to the existence of two Seats of the High
Court of Judicature at Allahabad, in view of the binding decision of the
Supreme Court in the case of Nasiruddin (supra), following the
observations made in the earlier order of this Court dated 28.02.2019
passed in Writ Petition No. 655 (Tax) of 2018, therefore, the said

revised proposal is not sustainable on facts and in Law.

49. Now the seat where the Tribunal 1s to be established 1s an issue

which 1s within the domain of the Executive in terms of Section 109 of



www.taxguru.in

26

CGST Act ordinarily and is not justiciable in view of the decision of the
Supreme Court in the case of Lalit Kumar (supra), wherein it was
held that "that the issue with regard to setting up of permanent Bench
and Circuit Benches of the Tribunal is not to be the subject matter of
consideration by the judicial forum unless facts of the case are so
appalling that judicial interference would be called for." There were no
exceptional circumstances existing in the case, so far as the proposal
dated 21.02.2019 was concerned, which was not even under challenge,
therefore the same did not fall for adjudication in Writ Petition No. 655
(TAX) of 2018, on merits. As far we are concerned, we are not
concerned with the issue on merits as to where the Benches should be
established but we are only concerned with the issue whether the earlier
proposal could have been reviewed on account of certain observations
made in an interim order and whether on which count the revised
proposal is sustainable as a valid exercise of power. The impugned
proposal, which has been passed only on account of the order of this
Court dated 28.02.2019, the purport and import of which has already

been elaborately dealt with hereinabove, cannot be sustained.

50. In the present case, the legislation, namely, GST Act, 2017 has
been enacted and has come into force with effect from 01.07.2017.
Under the said enactment, various authorities have to be set up, namely,
GST Council, and the GST Council was authorised to make
recommendations to the Government for constitution of the regional

Benches and State Benches.

51. In view of the above discussion, the amended proposal dated
15.03.2019 sent by the Commissioner, Commercial Tax is quashed.
Consequently the earlier proposal dated 21.02.2019, which was a
reasoned and considered one, shall be acted upon and GST Benches
shall be constituted accordingly, expeditiously, say within three

months'.
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52.  We wish to record appreciation to the learned Counsels Sri
Jaideep Narain Mathur, learned Senior Advocate, Sri Anupam
Mehrotra, Advocate, Sri Dhruv Mathur, Advocate who have appeared

before this Court on our request and rendered their valuable assistance.

52. It has also been informed at the Bar that various Tribunals and
Forum are not working on account of there being no Presiding Officer
and the posts are lying vacant since long causing serious prejudice and

difficulties to the litigants.

53. Before parting with the case, we would like to mention that in the
preceding paragraph of the judgment, we have mentioned the statement
made at the Bar that several Tribunals and forum like Armed Forces
Tribunal, Human Rights Commission, Services Tribunal etc. are not
functioning properly on account of the posts being vacant since a
considerable long time. Needless to observe that the Tribunals are
Expert Bodies and apart from being experts, it consists of technical
members along with judicial members. Therefore, on account of non-
functioning of these Tribunals, the litigants are rushing to this Court
adding additional pendency. Furthermore, the litigants are deprived of
their right to appeal. It may be added that delay in disposal of cases, not
only creates disillusionment amongst the litigants, but also undermines
the capability of the system to impart justice in an efficient and
effective manner. Therefore, the Chief Secretary of the State is directed
to look into the matter and make an earnest endeavour and ensure that
the unfilled posts in the Tribunals and other Forums are filled up within
a maximum period of twelve weeks. The Chief Secretary, Government
of U.P,, Lucknow shall file a compliance report after expiry of twelve
weeks' before this Court. Registry is directed to list the case before
appropriate Bench after twelve weeks' alongwith the compliance report,

if any.

54. Let a copy of this order be sent to the Chief Secretary,
Government of U.P., Lucknow, forthwith.
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55. Writ petition is allowed. Parties to bear their own costs.

Order Date :- 31.5.2019
A. Verma





