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ORDER 

 
PER O.P. KANT, A.M.: 
 
 These two  appeals by the Revenue are directed against two 

separate orders dated 18/07/2016 passed by the Ld. 

Commissioner of Income-tax (Appeals)-4, New Delhi [in short ‘the 

Ld. CIT(A)’] in relation to penalty under section 271(1)(c) of the 

Income-tax Act, 1961 (in short ‘the Act’) for assessment year 

2007-08 and 2008-09 respectively. The issue involved in both the 

appeals being identical, both were heard together and disposed off 

by way of this consolidated order for convenience. 

Date of hearing 29.04.2019 
Date of pronouncement 30.04.2019 
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ITA No.5149/Del/2016, for AY: 2007-08 

2. First, we take up the appeal for assessment year 2007-08 

having ITA No. 5149/Del/2016. The grounds of appeal raised by 

the Revenue are reproduced as under: 

1.  On the facts and circumstances of the case, the learned 
CIT(A) has erred in deleting the penalty imposed amount of 
Rs.3,66,63,680/-. 

2. The appellant craves leave for reserving the right to 
amend, modify, add or forego any ground(s) of appeal at 
any time before or during the hearing of appeal.  

 

3. Briefly stated facts of the case are that the assessment 

under section 143(3) of the Act was completed on 17/12/2009 at 

a loss of Rs.16,00,19,910/-as against returned income of nil filed 

on 27/10/2007. The additions made by the Assessing Officer 

included disallowance of research and development expenditure, 

disallowance of extra ordinary capital receipt, disallowance under 

section 14A, disallowance of depreciation on software, 

disallowance of depreciation on energy-saving devices, 

disallowance of additional depreciation, disallowance of 

preliminary expenses, rejection of claim under section 40(a)(ia) of 

the Act. On further appeal, the Ld. CIT(A) partly upheld the 

additions vide order dated 03/12/2013. In respect of  additions 

confirmed by the Ld. CIT(A), the Assessing Officer issued show 

cause to the assessee as why penalty under section 271(1)(c) of 

the Act may not be levied. After considering submission of the 

assessee, the Assessing was satisfied that the assessee has 

furnished inaccurate particulars of the income in respect of 

addition/disallowances of Rs.12,22,12,263/- and levied penalty 

at the rate of 100% of the tax sought to be evaded amounting to 

Rs.3,66,63,679/-. The Ld. CIT(A) deleted the penalty observing 
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that no satisfaction for initiation of the penalty under section 

271(1)(c) of the Act was made in the assessment order by the 

Assessing Officer which is a prerequisite to assume the 

jurisdiction for levy of the penalty. Aggrieved, the Revenue is in 

appeal before the Tribunal raising the grounds as reproduced 

above. 

4. Before us, the Ld. DR relied on the order of the Assessing 

Officer and submitted that penalty has been levied in accordance 

with law. 

5. On the contrary, the Ld. counsel of the assessee relied on 

the order of the Ld. CIT(A) and filed a paper-book containing 

pages 1 to 55. The Ld. counsel referred to the copy of the 

assessment order available on pages 1 to 8 of the paper-book and 

submitted that the Assessing Officer has not recorded its 

satisfaction in the assessment order to initiate the penalty 

proceedings under section 271(1)(c) of the Act. The Ld. counsel 

relied on the decision of the Tribunal in the case of Shambhu 

Dayal in ITA No. 3391/Del/2013 for assessment year 2006-07 to 

substantiate that in absence of any prima facie satisfaction 

recorded by the Assessing Officer for initiation of the penalty in 

the assessment order, the penalty levied by the Assessing Officer 

is without jurisdiction and void-ab-initio.  

6. We have heard the rival submission and perused the 

relevant material on record. The Ld. CIT(A) has deleted the 

penalty observing as under : 

“I have gone through the submission of appellant and also pursued 
the assessment order relevant to the assessment year 2007-08, the 
contention of the appellant is found to be correct and no satisfaction 
for initiation of penalty under section 271(l)(c) has been made in the 
assessment order. 
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The recording of satisfaction for initiating penalty proceedings is a 
mandatory requirement of the section which cannot be cured 
subsequently. I find merit in the submission of the assessee relying 
on the decision of the jurisdiction tribunal Shamboo Dyal vs ACIT ITA 
no. 3391/Del/2013 (Del- Trib.) and also decision of jurisdictional 
High Court in case of Madhushree Gupta Vs UOI 317 ITR 107 and 
CIT v Manjunatha Cotton & Ginning Factory (2013) 53 (I) ITCL 2 
(Karn-HC). I have also gone through the decision of the Hon'ble Delhi 
High Court in case of CIT v Vikas Pormoter Pvt Ltd 277 ITR 337 and 
the para 4 is reproduced "Having perused the judgment of the 
Supreme Court afore referred, we are of the opinion that the 
argument of the learned counsel appearing for the department is 
misconceived. Their Lordships of the Supreme Court have repeatedly 
emphasised the word 'satisfaction' and the satisfaction is not to be 
in the mind of the assessing officer but must be reflected from the 
record. It is a settled rule of law that the authority performing quasi-
judicial or judicial function must give reasons in support of its order 
so as to provide in the order itself the ground which weighed with 
the authority concerned for passing an order adverse to the interest 
of the assessee. Furthermore, the provisions of section 271(l)(c) are 
penal. In nature thus must be strictly construed, the element of 
satisfaction should be apparent from the order itself. It is not for the 
courts to go into the mind of the authorities or trace the reasons from 
thefiies of such authorities." 
 
Keeping in view the facts of the case and legal position as above 1 
hereby delete the penalty relevant to assessment year 2007-08. As 
the appeal has been adjudicated on the legal issue of not recording 
the satisfaction, the merits of the case do not require adjudication.”  

 

7. There is no dispute on the factual observation that penalty 

under section 271(1)(c) of the Act was not initiated in the 

assessment order. The Ld. counsel also contended that no notice 

under section 274 read with section 271(1)(c) of the Act was 

issued along with assessment order, though the Assessing Officer 

has mentioned in the penalty order that such notice was issued. 

Before us, also no copy of such notice issued has been produced 

by the Revenue. We find that the Tribunal in the case of 

Shambhu Dayal (supra) relied on the decision of the Hon’ble 

Delhi High Court in the case of Madhushree Gupta Vs. Union of 
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India (2009), 317 ITR 107 (Del.). The relevant finding of the 

Tribunal is reproduced as under: 
“8. As we find that the Id. Assessing Officer has failed to record 
prima-facie satisfaction for initiate penalty proceeding in the 
assessment order passed under section 144 of the Act, respectfully 
following the judgment of the jurisdictional High court in the case of 
Madhushree Gupta( supra) and decision of the Tribunal Page 5 of 6 
ITA No. 339i/Del/2()i3 in the case of Triveni Engineering and 
Industries Ltd. (supra), we hold that in absence of any prima-facie 
satisfaction recorded by the Id. Assessing Officer for initiation of 
penalty in the assessment order, the penalty levied by the AO is 
without any jurisdiction and void ab-initio, therefore, order of the 
learned Assessing Officer passed under 27i(i)(c ) of Act is quashed 
and the ground No. 1 of the assessee is allowed.”  

 

8. As in the instant case also, no satisfaction has been 

recorded by the Assessing Officer for initiation of penalty in the 

assessment order, respectfully following the above decision, the 

finding of the Ld.CIT(A) on the issue in dispute is upheld. The 

ground of the appeal of the Revenue is accordingly dismissed. 

9. In the result, the appeal of the Revenue is dismissed. 

 

ITA No.5150/Del/2016, for AY: 2008-09 

10. Now we take up the appeal for assessment year 2008-09 

having ITA No. 5150/del/2016. The grounds of appeal are 

reproduced as under: 

1.  On the facts and circumstances of the case, the Ld. CIT(A) 
has erred in deleting the penalty imposed amount of 
Rs.2,06,77,160/- 

2. The appellant craves leave for reserving the right to 
amend, modify, add or forego any ground(s) of appeal at 
any time before or during the hearing of appeal. 

 

11. Briefly stated facts of the case are that assessment under 

section 143(3) of the Act was completed on 27/12/2010 at a loss 

of Rs.21,43,98,785/- against loss of Rs.31,52,77,634/- claimed in 
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the return of income filed on 01/10/2008. On further appeal, 

certain additions/disallowances were upheld by the Ld. CIT(A). 

The Assessing Officer after considering submission of the 

assessee held that the assessee has furnished inaccurate 

particulars of income in respect of the additions/disallowances of 

Rs.6,89,23,860/- and levied penalty equal to 100% of the tax 

sought to be evaded amounting to Rs.2,06,77,158/-. On further 

appeal, the Ld. CIT(A) deleted the penalty observing that the 

Assessing Officer had initiated the penalty only for addition made 

under section 14A of the Act and also the explanation for making 

such claims were found to made under bonafide belief. Aggrieved 

with the finding of the Ld. CIT(A), the Revenue is in appeal before 

the Tribunal raising the grounds as reproduced above. 

12. Before us, the Ld. DR relied on the order of the Assessing 

Officer and submitted that penalty levied by the Assessing Officer 

might be upheld. 

13. On the contrary, the Ld. counsel of the assessee filed a 

paper-book containing pages 1 to 259 and submitted that the 

Assessing Officer has recorded satisfaction for initiation of the 

penalty only in respect of the addition of Rs.4,79,380/- under 

section 14A of the Act. Further, he referred to copy of notice dated 

27/12/2010 issued under section 274 of the Act filed alongwith 

the written submission and submitted, that in the notice issued 

the relevant charge of concealment of particulars of income or 

furnishing inaccurate particulars of the income was not struck by 

the Assessing Officer. The Ld. counsel further relying on the order 

of the Hon’ble Supreme Court in the case of CIT Vs. Reliance 

Petroproducts Private Limited, 322 ITR 158, submitted that 

merely because the assessee has claimed expenditure, which was 
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not accepted that by itself, would not attract penalty under 

section 271(1)(c) of the Act.  

14. We have heard the rival submission and perused the 

relevant material on record. The relevant finding of the Ld. CIT(A) 

deleting the penalty is reproduced as under: 

“4. The appellant is in the appeal against the order passed under 
section 271(1)(c) relevant to assessment years 2008-09. In the 
assessment year 2008-09, the penalty of Rs.2,06,77,158/- has 
imposed on the additions confirmed by the Ld. CIT(A) on account of 
disallowances as below:- 
 
i.  Disallowance of additional depreciation on tools & dies 

purchased from Group Company. 
 
ii. Disallowance of depreciation on tools purchased from associate 

concern. 
 
iii. Disallowance of additional depreciation on electric installation, 

tools & dies and material handling equipments. 
 
iv. Disallowance of interest on CWIP u/s 36 (1) (ii). 
 
v. Disallowance research and development expenditure. 
 
vi. Disallowance of depreciation on software by treating it has 

intangible assets. 
 
vii. Disallowance of depreciation on impaired assets. 
 
The assessee have shown the net loss of Rs. 31,52,77,634/- and in 
the assessment completed under section 143(3) the net loss was 
assessed at Rs. 24,63,53,774/-. All the grounds of appeal are 
related to the imposition of penalty u/s 271(1) (c) and are considered 
and adjudicated together. 
 
The case of the AO is that various additions were made by the AO 
after recording facts and the legal position and some of the additions 
were also confirmed by the CIT(A). The AO has given the relevant 
findings of the CIT(A) and found that the explanation as offered by 
the assessee is not acceptable, therefore considering the facts and 
circumstances, imposed the penalty. 
 
The appellant has submitted that the additions have been made or 
confirmed by the first appellate authority on the different 
interpretation of legal position and has already gone in appeal to 
ITAT. It is further submitted that the explanation has been furnished 
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in response to penalty proceedings and the appeiiant has also 
stated that no findings have been made by the AO or the CIT(A) that 
any particulars of income or information were found to be false or 
inaccurate. The nature and legal position of each addition has been 
explained. 
 
The assessee has further submitted that the AO has initiated the 
penalty proceeding only in case of addition made under section 14A 
of Rs. 4,79,380/- and that no such satisfaction has been recorded 
separately for other additions. This addition u/s 14A has been 
deleted by the CIT (A) hence no penalty is imposable. The Appellant 
has further argued that AO has gone through the facts of the case 
and the explanation made for each addition and after his application 
of his mind found that only in case of addition u/s 14A the incorrect 
particulars are furnished. No such satisfaction has been recorded for 
other additions. The present AO has imposed the penalty on all the 
additions as confirmed, whereas; the AO who passed the order had 
initiated the penalty for only for the addition made u/s 14A. 
 
The case of the appellant is that these additions are made or 
confirmed due to different legal interpretation otherwise, full 
particulars were disclosed in the return of income and the 
explanation as offered has not been properly appreciated and 
various case laws are not considered. Thus their case is fully 
covered by the Explanation 1 part (A) & (B). The penalty has been 
imposed merely on the basis that additions have been confirmed. 
 
I have pursued the assessment order and find that the contention of 
the assessee is correct that in the assessment order the AO has 
stated, "Since the assessee has filed incorrect particulars of its 
income, penalty proceedings under section 271(l)(c) have been 
initiated separately". No such satisfaction has been recorded under 
any other addition. 
 
I have gone through the submissions of the appellant on the merits 
of the case and considered each addition and also gone through the 
assessment order and the order of CIT(A). It is found that out of total 
seven additions the five additions at Sr. No. (i), (ii), (iii) (vi) & (vii) are 
related with the claim of depreciation or additional depreciation. The 
addition at Sr. no. (iv) relates to the disallowance of interest on 
Capital work in progress and at S. No (v) relates to disallowance of 
research & development expenses. The appellant has given the 
description of each of the additions. Regarding the depreciation the 
appellant has fully disclosed the particulars of its claim not only in 
the statement of income but is also in the audited balance sheet & 
3CD report. In case of addition on account of interest u/s 36(l)(ii) for 
the Capital WIP, the appellant has demonstrated that sufficient 
interest free funds were available with the appellant. In case of the 
disallowance of research & development expenses, the particulars of 
such expenses are given in the para 6 and the notes to account No 7 
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Schedule 21 annexed to Balance Sheet which has been reproduced 
in the assessment order. The breakup of the various expenses 
incurred under the head 'Research & Development' have been 
reproduced on the page 15 of the assessment order. Apparently 
these expenses are of revenue nature incurred for product 
development and have been incurred for the purpose of business but 
capitalized in the books under the head 'Intangible Assets' and 
claimed separately as revenue expenses in the return of income. 
 
I have gone through the submissions of the appellant and also the 
various decisions relied upon by the appellant. It is seen that though 
the appellant has made various claims of expenses including higher 
depreciation, it is also seen that the particulars and explanation 
submitted by the appellant are correct and were duly shown in the 
financial statements submitted during the assessment proceedings. 
It is a case where the claims of the appellant have not been accepted 
by the AO. The appellant has proved that such claims were made 
under the bona-fide belief and also relied upon on various case laws 
where such claims are allowed. 
 
Keeping in view of the facts of the case and relying on the decision 
of the Hon'ble Supreme Court in case of Reliance Petro Products 322 
1TR 158 and the decision of Oxford Softech Pvt. Ltd vs. ITO Ward-
13(l) vide ITA No. 5100/Del/2011, I hold that making a claim for the 
deduction under the bonafide belief, though the assessing 
authorities have found that the claim is not admissible, cannot be 
said that this is a case of furnishing of inaccurate particulars of 
income. In view of the discussions above, I hereby delete the penalty 
imposed under section 271(l)(c).”  

 

15. The Ld. CIT(A) has noted that out of the seven additions, five 

additions are related to the claim of depreciation or additional 

appreciation. The remaining two claims relate to disallowance of 

interest on capital work in progress and disallowance of research 

and development expenses. The Ld. CIT(A) pointed out that 

regarding the depreciation the assessee has fully disclosed all the 

particulars of claim not only in the statement of income but in the 

audited balance sheet and 3CD  reports also. In respect of the 

capital work-in-progress and research and development expenses 

also all details have been filed by the assessee in notes to account 

annexed to balance sheet. We concur with the observation of the 
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Ld. CIT(A) that merely rejection of the claim may not invite the 

assessee to penalty under section 271(1)(c) of the Act. The Ld. DR 

could not controvert the observation of the Ld. CIT(A). In our 

opinion, the finding of the Ld. CIT(A) on the issue in dispute is 

well reasoned and we do not find any infirmity in the same and 

accordingly, we uphold the same. Accordingly, the ground of the 

appeal is dismissed. As the ground has already been dismissed 

on the merit, we are not adjudicating upon the other arguments 

of the Ld. counsel of the assessee challenging the jurisdiction 

assumed while levying the penalty.  

16. In the result, the appeal of the Revenue is dismissed.  

17. To sum up, both the appeals of the Revenue are dismissed.  

 
Order is pronounced in the open court on 30th April, 2019. 

  

 
Sd/- 

  
Sd/- 

[BHAVNESH SAINI]  [O.P. KANT] 
JUDICIAL MEMBER  ACCOUNTANT MEMBER 

 
Dated: 30th April, 2019. 
RK/-[d.t.d.s] 
Copy forwarded to:  
1. Appellant 
2. Respondent 
3. CIT     
4. CIT(A)    
5.   DR           
 
                       

  Asst. Registrar, ITAT, New Delhi 
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