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IN THE INCOME TAX APPELLATE TRIBUNAL “A” BENCH : KOLKATA

[Before Hon’ble Shri Aby. T. Varkey, JM & Shri M.Balaganesh, AM ]
I.T.A No. 62/Kol/2016
Assessment Year : 2011-12

M/s Pricewater House Coopers Sp.z.0.0. -Vs- CIT (IT&TP), Kolkata.
(c/o M/s Pricewater House Coopers Pvt. Ltd.)
[PAN: AAFCP 4438 D |

(Appellant) (Respondent)

For the Appellant : Shri J.P. Khaitan, Sr. Counsel
For the Respondent : Shri Goulean Hangshing, CIT DR
Date of Hearing :  12.07.2018

Date of Pronouncement : 01.08.2018

ORDER

Per M.Balaganesh, AM

1. This appeal by the assessee arises out of the order of the Learned Principal
Commissioner of Income Tax(IT & TP), Kolkata [in short the 1d. CIT] in Memo no.
CITAT&TP)KOL/AAFCP4438D/263/2015-16/2730-33 dated 02.11.2015 passed u/s
263 of the Act against the order passed by the DDIT-2(1), Kolkata [in short the 1d.
AQO] under section 143(3) of the Income Tax Act, 1961 [in short “the Act”] dated
10.03.2014 for the Assessment year 2011-12.

2. The assessee has agitated the validity of invoking revisionary jurisdiction by the 1d
CIT u/s 263 of the Act in the instant case by raising several grounds. The brief facts of

this case are that the assessee is a foreign company engaged in rendering consultancy
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services and is assessed in the status of a non-resident. It had filed its original return of
income for the Asst Year 2011-12 on 29.9.2011 declaring total income of Rs
23,37,862/- u/s 115A of the Act claiming refund of Rs 2,40,800/- and claimed certain
receipts as non-taxable to the tune of Rs 24,01,487/- (equivalent to 158094 Poland

Currency).

3. The assessee thereafter filed a revised return for the Asst Year 2011-12 on 29.9.2012
declaring taxable income of Rs 1,04,96,654/-u/s 115A of the Act paying self assessment
tax of Rs 5,815/- (paid on 28.9.12) and claimed certain receipts as non-taxable to the
tune of Rs 24,82,739/- (equivalent to 39813 Euros). The assessee pleaded that the only
difference between the original return and the revised return in respect of non-taxable
invoices were with regard to change in foreign currency and the consequential exchange
rate. In the original return, the invoices raised by the assessee were reflected in Poland
currency and receipts to the tune of Rs 24,01,487/- were arrived at by applying the
relevant exchange rate. But in the revised return, the same invoices from the very same
parties were reflected in Euro currency and receipts to the tune of Rs 24,82,739/- were
arrived at by applying the relevant exchange rate. With regard to the change in the
taxable income between the original and revised return, the assessee stated that though
the component of taxable services had been increased in the revised return, the same
was also duly subjected to deduction of tax at source and there was a minor discrepancy
in calculation of surcharge and cess thereon due to income being crossed over Rs 1
crore and accordingly the assessee had to pay self assessment tax thereon to the tune of
Rs 5.815/- which was duly paid by the assessee on 28.9.2012 and revised return filed on
29.9.2012.
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4. From the order sheet entries submitted before us and from perusal of the assessment
records, it is evident that notices u/s 143(2) and 142(1) of the Act were issued and
served on the assessee calling for certain details in the years 2012 and 2013
respectively. In response thereto, the assessee filed a written submission dated 3.3.2014

filed on 5.3.2014 furnishing the following details :-

a) Copy of revised return filed marked in separate annexure.

b) Copy of acknowledgement received on filing the revised return marked in separate
annexure.

c) Copy of income tax computation along with the list of invoices marked in separate
annexure.

d) Copy of invoices marked as separate annexure.

e) Copy of agreement in support of invoices treated as non-taxable in the return of

income marked as separate annexure.

It was also clarified before the 1d AO that no personnel from the assessee company had

rendered services in India.

5. The 1d AO on verification of the aforesaid particulars with documents completed the

assessment u/s 143(3) of the Act on 10.3.2014 by observing as under:-

In response to above notice, authorized representative of the assessee, Sri Bikash
Chanda appeared from time to time and submitted necessary particulars, which
were considered. The case was discussed and heard with him.

The assessee, PWC SP ZOO, a non-resident foreign company established under
the laws of Poland, is having its registered office in Warszawa. It carried on the

business of providing professional services.

In view of above, total income of the assessee is accepted as per return.
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In the tax computation sheet, the Ild AO adopted the income returned as per the original
return at Rs 23,37,862/- and gave credit for TDS only to the tune of Rs 29,856/- as
against the claim of assessee at Rs 2,40,800/- . In the said tax computation sheet
attached along with the assessment order, the 1d AO raised a demand of Rs 2,97,520/-

payable by the assessee.

6. Later this assessment was sought to be revised by the 1d CIT u/s 263 of the Act by
treating the order of the Id AO dated 10.3.2014 as erroneous in as much as it is
prejudicial to the interest of the revenue on the ground that the revised return of income
was not taken cognizance by the ld AO while completing the assessment and
accordingly no enquiry was conducted by the Id AO with regard to the income declared
and exemption claimed thereon. The Id CIT concluded that there was complete lack of
enquiry and non-application of mind on the part of the 1d AO while framing the
assessee by not verifying the revised return and the contents thereon. Hence the order
passed by the 1d AO was treated as erroneous in as much as it is prejudicial to the
interest of the revenue and order u/s 263 of the Act was passed by the Id CIT on
30.10.2015. Aggrieved, the assessee is in appeal before us.

7. We have heard the rival submissions. At the outset, we find that there is absolutely
no dispute on the taxable services rendered by the assessee and the difference of income
thereon offered in the original and revised return of income . The income offered in
both the returns towards taxable services were duly subjected to deduction of tax at
source and since the total income exceeded Rs 1 crore, the assessee would be invited
with additional surcharge and cess and accordingly the assessee after adjustment of

TDS , had to pay self assessment tax of Rs 5,815/- which was duly paid on 28.9.2012.
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The list of invoices for taxable and non-taxable services as per the original return are as
under:-

List of invoices raised on Indian entities during the FY 2010-11(0Original)

The list of invoices for taxable and non-taxable services as per the revised return are as

under:-
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List of invoices raised on Indian entities during the FY 2010-11(Revised)

7.1. Thus it could be seen that the services are rendered to the same parties and invoices
are raised to the same parties with the same dates between the original and the revised
return of income filed by the assessee as far as non-taxable services are concerned.
However, the currency in which the invoices were raised in the original return was in
Poland Currency and in the revised return was Euro Currency. This has led to minor
difference in value of Rs 81,253/- ( 24,82,739 -24,01,486). With regard to taxable
services, though the income is increased in the revised return, the same had been fully
subjected to deduction of tax at source and assessee had also made good the deficit in

tax by paying self assessment tax of Rs 5,815/- on 28.9.2012 before filing the revised
6
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return. We find that the assessee had duly disclosed under which section, the exemption
is claimed in respect of non-taxable services portion in the return of income itself.
Later the hard copy of the revised return was also filed by the assessee together with the
note for claiming exemption which is enclosed in page 6 of the paper book reproduced
supra. Moreover, the assessee had also brought all these facts before the 1d CIT in
response to show cause notice issued u/s 263 of the Act vide separate written
submissions dated 15.10.2015 which are enclosed in pages 95 to 100 of the paper book.
Hence even though there is an error in the order of the Id AO by under assessing the
income by not considering the additional income offered in the revised return, there
could not be any prejudice to the interest of the revenue in this regard as there was no
change in tax liability. We find from the records that the assessee had filed all the
requisite details called for by the 1d AO vide letter dated 3.3.2014 filed before the Id AO
on 5.3.2014. The 1d AO after considering all the contents of this letter and on
verification of the same had come to a conclusion of not making any additions to the
returned income. Though the order sheet entries does not contemplate calling of
specific details by the 1d AO from the assessee prior to 5.3.2014, it cannot be brushed
aside that the assessee would not come forward to file details before the 1d AO that
were not called for by the Id AO. No assessee would do the same. Hence it could be
safely concluded that the letter dated 3.3.2014 filed on 5.3.2014 was filed by the
assessee before the 1d AO pursuant to specific details called for by the 1d AO. We find
that the entire details of taxable and non-taxable services together with the copy of
revised return, copy of invoices and agreements entered into thereon were submitted
before the 1d AO. Hence it clearly tantamounts to proper enquiry made by the 1d AO.
Moreover, the details submitted by the assessee vide letter dated 3.3.2014 did not call
for any further enquiry as the entire income was duly disclosed by the assessee in the
revised return properly. In this regard, the reliance placed by the Id CIT on the
decision of Hon’ble Delhi High Court in the case of Gee Vee Enterprises vs Addl CIT
reported in 99 ITR 375 (Del) would actually support the case of the assessee and not the
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revenue in the facts and circumstances of the case of the assessee.  There is no
incorrect assumption of facts and wrong application of law neither on the part of the 1d
AO nor has been pointed out by the Id CIT in his section 263 order. Hence it could be
safely concluded that though not considering the revised return while completing the
assessment on 10.3.2014 would make the order of the 1d AO erroneous, it does not
cause any prejudice to the interest of the revenue as all the requisite details were already
on record with supporting evidences and the same were duly examined by the 1d AO.
Hence it is not the case of lack of enquiry on the part of the 1d AO on the list of taxable
and non-taxable services disclosed by the assessee. We hold that the twin conditions
precedent for invoking revisionary jurisdiction u/s 263 of the Act is conspicuously
absent in the instant case and accordingly by placing reliance on the decision of the
Hon’ble Supreme Court in the case of Malabar Industrial Company Ltd vs CIT
reported in 243 ITR 83 (SC), revisionary jurisdiction u/s 263 of the Act cannot be
invoked by the 1d CIT. We also find that the Hon’ble Jurisdictional High Court had
considered all the aspects that are relevant to the case before us in CIT vs J.L.Morrison

(India) Ltd reported in 366 ITR 593 (Cal) wherein it was held as under:-

86. Whether the assessment order dated 28th March, 2008 was passed without application
of mind is basically a question of fact. The learned Tribunal has held that the assessment
order was not passed without application of mind. The records of the assessment
including the order sheets go to show that appropriate enquiry was made and the assessee
was heard from time to time. In deciding the question Court has to bear in mind the
presumption in law laid down in Section 114 Clause - e of the Evidence Act:—

"that judicial and official acts have been regularly performed;"

87. Therefore, the Court has to start with the presumption that the assessment order dated
28th March 2008 was regularly passed. There is evidence to show that the assessing
officer had required the assessee to answer 17 questions and to file documents in regard
thereto. It is difficult to proceed on the basis that the 17 questions raised by him did not
require application of mind. Without application of mind the questions raised by him in
the annexure to notice under Section 142 (1) of the Act could not have been formulated.

88. The Assessing Officer was required to examine the return filed by the assessee in
order to ascertain his income and to levy appropriate tax on that basis. When the
Assessing Officer was satisfied that the return, filed by the assessee, was in accordance
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with law, he was under no obligation to justify as to why was he satisfied. On the top of
that the Assessing Olfficer by his order dated 28th March, 2008 did not adversely affect
any right of the assessee nor was any civil right of the assessee prejudiced. He was as
such under no obligation in law to give reasons.

89. The fact, that all requisite papers were summoned and thereafter the matter was heard
from time to time coupled with the fact that the view taken by him is not shown by the
revenue to be erroneous and was also considered both by the Tribunal as also by us to be
a possible view, strengthens the presumption under Clause (e) of Section 114 of the
Evidence Act. A prima facie evidence, on the basis of the aforesaid presumption, is thus
converted into a conclusive proof of the fact the order was passed by the assessing officer
after due application of mind.

90. The judgments cited by Mr. Nizamuddin do not really support his contention. The
judgment in the case of Meerut Roller Flour Mills (P.) Ltd. (supra) does not apply because
the High court in that case was satisfied that the assessment order was passed without

enquiry.
7.2. In view of the aforesaid observations in the facts and circumstances of the case and
respectfully following the judicial precedents relied upon hereinabove, we quash the
revision order passed by the 1d CIT u/s 263 of the Act and set aside the same.

Accordingly, the grounds raised by the assessee are allowed.

8.In the result, the appeal of the assessee is allowed.

Order pronounced in the Court on 01.08.2018

Sd/- Sd/-
[A.T. Varkey] [ M.Balaganesh ]
Judicial Member Accountant Member

Dated : 01.08.2018

SB, Sr. PS
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Copy of the order forwarded to:

1. Pricewater House Coopers Pvt. Ltd., Plot No. 56 & 57, Block-DN, Sector-V, Salt
Lake, Kolkata-700091, West Bengal.

2. CITAT & TP), pnd Floor, Aayakar Bhawan Poorva, 110, Shantipally, Kolkata-
700107.

3. C.LT(A)- 4. C.I.T.- Kolkata.

5. CIT(DR), Kolkata Benches, Kolkata.

True copy
By Order

Senior Private Secretary
Head of Office/D.D.O., ITAT, Kolkata Benches
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