Proposed amendment vide the Finance Act, 2013
Amendment of section 90.
21. In section 90 of the Income-tax Act,
(a)  sub-section (2A)shall be omitted;
(b)  after sub-section (2), the following sub-section shall be inserted with effect from the 1st day of April, 2016, namely:
"(2A)Notwithstanding anything contained in sub-section (2), the provisions of Chapter X-A of the Act shall apply to the assessee even if such provisions are not beneficial to him.";
(c)  after sub-section (4)and before Explanation 1, the following sub-section shall be inserted, namely:
"(5) The certificate of being a resident in a country outside India or specified territory outside India, as the case may be, referred to in sub-section (4),shall be necessary but not a sufficient condition for claiming any relief under the agreement referred to therein.".
Amendment of section 90A.
22. In section 90A of the Income-tax Act,�
(a)  sub-section (2A)shall be omitted;
(b)  after sub-section (2), the following sub-section shall be inserted with effect from the 1st day of April, 2016, namely:�
"(2A)Notwithstanding anything contained in sub-section (2), the provisions of Chapter X-A of the Act shall apply to the assessee even if such provisions are not beneficial to him.";
(c)  after sub-section (4)and before Explanation 1, the following sub-section shall be inserted, namely:�
"(5) The certificate of being a resident in a specified territory outside India referred to in sub-section (4), shall be necessary but not a sufficient condition for claiming any relief under the agreement referred to therein.".
	
	


Actual amendment vide the Finance Act, 2013
CHAPTER IX
DOUBLE TAXATION RELIEF
Section 90
Agreement with foreign countries or specified territories.
(1)..
(2)..
(2A) 60[***]
The following sub-section (2A) shall be inserted after sub-section (2) of section 90 by the Finance Act, 2013, w.e.f. 1-4-2016 :
(2A) Notwithstanding anything contained in sub-section (2), the provisions of Chapter X-A of the Act shall apply to the assessee even if such provisions are not beneficial to him.
(3) Any term used but not defined in this Act or in the agreement referred to in sub-section (1) shall, unless the context otherwise requires, and is not inconsistent with the provisions of this Act or the agreement, have the same meaning as assigned to it in the notification issued by the Central Government in the Official Gazette in this behalf.
[(4) An assessee, not being a resident, to whom an agreement referred to in sub-section (1) applies, shall not be entitled to claim any relief under such agreement unless  [a certificate of his being a resident] in any country outside India or specified territory outside India, as the case may be, is obtained by him from the Government of that country or specified territory.]
 [(5) The assessee referred to in sub-section (4) shall also provide such other documents and information, as may be prescribed.]
Adoption by Central Government of agreement between specified associations for double taxation relief.
90A.
(1)..
(2)..
The following sub-section (2A) shall be inserted after sub-section (2) of section 90A by the Finance Act, 2013, w.e.f. 1-4-2016 :
(2A) Notwithstanding anything contained in sub-section (2), the provisions of Chapter X-A of the Act shall apply to the assessee even if such provisions are not beneficial to him.
(3) Any term used but not defined in this Act or in the agreement referred to in sub-section (1) shall, unless the context otherwise requires, and is not inconsistent with the provisions of this Act or the agreement, have the same meaning as assigned to it in the notification issued by the Central Government in the Official Gazette  in this behalf.
[(4) An assessee, not being a resident, to whom the agreement referred to in sub-section (1) applies, shall not be entitled to claim any relief under such agreement unless  [a certificate of his being a resident] in any specified territory outside India, is obtained by him from the Government of that specified territory.]
[(5) The assessee referred to in sub-section (4) shall also provide such other documents and information, as may be prescribed.]
	
	


Notes on clauses to the Finance Act, 2013
Clause 21 of the Bill seeks to amend section 90 of the Income-tax Act relating to agreement with foreign countries or specified territories.
The existing provisions of the aforesaid section 90 confers power upon the Central Government to enter into an agreement with the Government of any specified territory outside India in addition to entering into agreement with foreign countries. It is proposed to omit sub-section (2A) of the said section.
This amendment will take effect retrospectively from 1st April, 2013.
It is proposed to insert a new sub-section (2A) in the aforesaid section 90 so as to provide that the provisions of newly inserted Chapter X-A shall apply even if such provisions are not beneficial to the assessee.
This amendment will take effect from 1st April, 2016 and will accordingly apply, in relation to assessment year 2016-17 and subsequent assessment years.
It is also proposed to insert a new sub-section (5) in the aforesaid section 90 so as to provide that the certificate of being a resident in a country outside India or specified territory outside India, as the case may be, referred to in sub-section (4), shall be necessary but not a sufficient condition for claiming any relief under the agreement referred to therein.
This amendment will take effect retrospectively from 1st April, 2013 and will accordingly apply, in relation to the assessment year 2013-14 and subsequent assessment years.
Clause 22 of the Bill seeks to amend section 90A of the Income-tax Act relating to adoption by Central Government of agreement between specified associations for double taxation relief.
The existing provisions of the aforesaid section 90A provides that any specified association in India may enter into an agreement with any specified association in a specified territory outside India and the Central Government may, by notification in the Official Gazette, make necessary provisions for adopting and implementing such agreement for grant of double taxation relief, for avoidance of double taxation or exchange of information for the prevention of evasion or avoidance of income-tax or for recovery of income-tax.
It is proposed to omit sub-section (2A) of the said section.
This amendment will take effect retrospectively from 1st April, 2013.
It is further proposed to insert a new sub-section (2A) in the aforesaid section 90A so as to provide that the provisions of newly inserted Chapter X-A shall apply even if such provisions are not beneficial to the assessee.
This amendment will take effect from 1st April, 2016 and will, accordingly, apply in relation to the assessment year 2016-17 and subsequent assessment years.
It is also proposed to insert a new sub-section (5) in the aforesaid section 90A so as to provide that the certificate of being a resident in a specified territory outside India referred to in sub-section (4), shall be necessary but not a sufficient condition for claiming any relief under the agreement referred to therein.
This amendment will take effect retrospectively from 1st April, 2013 and will, accordingly, apply in relation to the assessment year 2013-14 and subsequent assessment years.
	
	


Memorandum to the Finance Bill, 2013
TAX RESIDENCY CERTIFICATE
Section 90 of the Income-tax Act empowers the Central Government to enter into an agreement with the Government of any foreign country or specified territory outside India for the purpose of -
 (i)  granting relief in respect of avoidance of double taxation,
(ii)  exchange of information and
(iii)  recovery of taxes.
Further section 90A of the Income-tax Act empowers the Central Government to adopt any agreement between specified associations for above mentioned purposes.
In exercise of this power, the Central Government has entered into various Double Taxation Avoidance Agreements (DTAAs) with different countries and has adopted agreements between specified associations for relief of double taxation. The scheme of interplay between DTAA and domestic legislation ensures that a taxpayer, who is resident of one of the contracting country to the DTAA, is entitled to claim applicability of beneficial provisions either of DTAA or of the domestic law. Sub-section (4) of sections 90 and 90A of the Income-tax Act inserted by Finance Act, 2012 makes submission of Tax Residency Certificate containing prescribed particulars, as a condition for availing benefits of the agreements referred to in these sections.
It is proposed to amend sections 90 and 90A in order to provide that submission of a tax residency certificate is a necessary but not a sufficient condition for claiming benefits under the agreements referred to in sections 90 and 90A. This position was earlier mentioned in the memorandum explaining the provisions in Finance Bill, 2012, in the context of insertion of sub-section (4) in sections 90 & 90A.
These amendments will take effect retrospectively from 1st April, 2013 and will, accordingly, apply in relation to the assessment year 2013-14 and subsequent assessment years.
[Clauses 21 & 22]
	
	


It is relevant to note following relevant paragraph of decision of Hon’ble Punjab & Haryana High Court in the case of  Serco BPO Pvt Ltd Vs Authority for Advance Ruling [(2015) 379 ITR 256 (P&H)], which specifically deals with the clarification issued by Finance Ministry on 2-March-2013
32. (Learned counsel’s) reliance in this regard upon the proposed amendment to section 90 of the Act is well founded. It sets at rest the doubt, if any, in this regard.
(A) Section 90(4) of the Act as is stood at the relevant time i.e. in respect of the assessment year 2010-11 reads as under:—
"90 (4) An assessee, not being a resident, to whom an agreement referred to in sub-section (1) applies, shall not be entitled to claim any relief under such agreement unless [a certificate of his being a resident] in any country outside India or specified territory outside India, as the case may be, is obtained by him from the Government of that country or specified territory."
(B) The Finance Bill, 2013 as introduced in the Lok Sabha on 28.02.2013 was to give effect to the financial proposals of the Central Government for the financial year 2013- 14. Clause 21 of the bill proposed the following amendment:—
"21. In section 90 of the Income Tax Act,—
(a) to (b)** ** **
(c) after sub-section (4) and before Explanation 1, the following sub-section shall be inserted, namely:—
(5) The certificate of being a resident in a country outside India or specified territory outside India, as the case may be, referred to in sub-section (4), shall be necessary but not a sufficient condition for claiming any relief under the agreement referred to therein."
The proposed sub section (5) was not implemented. Parliament was obviously, therefore, conscious of the Circular No. 789 of 2000 and the effect thereof, namely, that the certificate of Residence issued by the Mauritian authorities would constitute sufficient evidence for accepting the status of residence as well as the beneficial ownership for applying the DTAC accordingly. Though an amendment in the Finance Bill was proposed which would affect the circular, the same was never implemented.
(C) The reason for Parliament not implementing the amendment is also evident from the clarification dated 01.03.2013 issued by the Finance Ministry specifically regarding Tax Residency Certificates. It is necessary to set out the entire circular as it is of vital importance. It establishes beyond doubt now that the Circular No. 789 was in full force and ought to have been given effect to. The circular reads as under:—
"Finance Ministry Clarification Regarding Tax Residency Certificate (TRC) March 2, 2013
Concern has been expressed regarding the clause in the Finance Bill that amends section 90 of the Income-tax Act that deals with Double Taxation Avoidance Agreements.
Sub-section (4) of section 90 was introduced last year by Finance Act, 2012. That sub-section requires an assessee to produce a Tax Residency Certificate (TRC) in order to claim the benefit under TREATY.
TREATYs recognize different kinds of income. The TREATYs stipulate that a resident of a contracting state will be entitled to the benefits of the TREATY.
In the explanatory memorandum to the Finance Act, 2012, it was stated that the Tax Residency Certificate containing prescribed particulars is a necessary but not sufficient condition for availing benefits of the TREATY. The same words are proposed to be introduced in the Income-tax Act as sub-section (5) of section 90. Hence, it will be clear that nothing new has been done this year which was not there already last year.
However, it has been pointed out that the language of the proposed sub-section (5) of section 90 could mean that the Tax Residency Certificate produced by a resident of a contracting state could be questioned by the Income Tax Authorities in India. The government wishes to make it clear that that is not the intention of the proposed sub-section (5) of section 90. The Tax Residency Certificate produced by a resident of a contracting state will be accepted as evidence that he is a resident of that contracting state and the Income Tax Authorities in India will not go behind the TRC and question his resident status.
In the case of Mauritius, circular no. 789 dated 13.4.2000 continues to be in force, pending on going discussions between India and Mauritius.
However, since a concern has been expressed about the language of sub-section (5) of section 90, this concern will be addressed suitably when the Finance Bill is taken up for consideration." (Emphasis supplied)
33. Sub-section (4) merely requires a certificate of being resident. The newly added sub section (5) requires the person to also provide such other documents and information as may be prescribed. Nothing has been prescribed to date. 
34. The entire sequence of events namely the Finance Bill, 2013, the clarification issued by the Finance Ministry regarding the Tax Residency Certificate dated 01.03.2013 and the Finance Act 2013  establish beyond doubt that the Residence Certificate issued by the Mauritius authorities must be accepted provided of course it is established that it has been issued by the appropriate Mauritius Authorities. 
As we mentioned earlier it is not disputed that the Residence Certificate relied upon by Blackstone Mauritius and Barclays were issued by the Mauritius authorities.
[Emphasis, by underlining, supplied by us]
	
	


Section 90 as it stands today is re-produced hereinbelow.

CHAPTER IX
DOUBLE TAXATION RELIEF
Agreement with foreign countries or specified territories.
90. (1) The Central Government may enter into an agreement with the Government of any country outside India or specified territory outside India,—
(a)…(d)
(2) Where the Central Government has entered into an agreement with the Government of any country outside India or specified territory outside India, as the case may be, under sub-section (1) for granting relief of tax, or as the case may be, avoidance of double taxation, then, in relation to the assessee to whom such agreement applies, the provisions of this Act shall apply to the extent they are more beneficial to that assessee.
(2A) Notwithstanding anything contained in sub-section (2), the provisions of Chapter X-A of the Act shall apply to the assessee even if such provisions are not beneficial to him.
(3) Any term used but not defined in this Act or in the agreement referred to in sub-section (1) shall, unless the context otherwise requires, and is not inconsistent with the provisions of this Act or the agreement, have the same meaning as assigned to it in the notification issued by the Central Government in the Official Gazette in this behalf.
(4) An assessee, not being a resident, to whom an agreement referred to in sub-section (1) applies, shall not be entitled to claim any relief under such agreement unless a certificate of his being a resident] in any country outside India or specified territory outside India, as the case may be, is obtained by him from the Government of that country or specified territory.
(5) The assessee referred to in sub-section (4) shall also provide such other documents and information, as may be prescribed.
Explanation 1.—…
Explanation 2.—…
Explanation 3.—…
Explanation 4.—..
	
	


ARTICLE 24 - Limitation on benefits – [USA treaty]
1. A person (other than an individual) which is a resident of a Contracting State and derives income from the other Contracting State shall be entitled under this Convention to relief from taxation in that other Contracting State only if :
(a) more than 50 per cent of the beneficial interest in such person (or in the case of a company, more than 50 per cent of the number of shares of each class of the company’s shares) is owned, directly or indirectly, by one or more individual residents of one of the Contracting States, one of the Contracting States or its political sub-divisions or local authorities, or other individuals subject to tax in either Contracting State on their worldwide incomes, or citizens of the United States ; and 
(b) the income of such person is not used in substantial part, directly or indirectly, to meet liabilities (including liabilities for interest or royalties) to persons who are not resident of one of the Contracting States, one of the Contracting States or its political sub-divisions or local authorities, or citizens of the United States.
2. The provisions of paragraph 1 shall not apply if the income derived from the other Contracting State is derived in connection with, or is incidental to, the active conduct by such person of a trade or business in the first-mentioned State (other than the business of making or managing investments, unless these activities are banking or insurance activities carried on by a bank or insurance company).
3. The provisions of paragraph 1 shall not apply if the person deriving the income is a company which is a resident of a Contracting State in whose principal class of shares there is substantial and regular trading on a recognized stock exchange. For purposes of the preceding sentence, the term “recognized stock exchange” means :
(a) in the case of United States, the NASDAQ System owned by the National Association of Securities Dealers, Inc. and any stock exchange registered with the Securities and Exchange Commission as a national securities exchange for purposes of the Securities Act of 1934 ; 
(b) in the case of India, any stock exchange which is recognized by the Central Government under the Securities Contracts Regulation Act, 1956 ; and 
(c) any other stock exchange agreed upon by the competent authorities of the Contracting States.
4. A person that is not entitled to the benefits of this Convention pursuant to the provisions of the preceding paragraphs of this Article may, nevertheless, be granted the benefits of the Convention if the competent authority of the State in which the income in question arises so determines.
	
	


Rule 21AB of the Income Tax Rules, 1962
Certificate for claiming relief under an agreement referred to in sections 90 and 90A .
21AB . (1) Subject to the provisions of sub-rule (2), for the purposes of sub-section (5) of section 90 and sub-section (5) of section 90A, the following information shall be provided by an assessee in Form No. 10F, namely:—
	(i)
	 
	Status (individual, company, firm etc.) of the assessee;

	(ii)
	 
	Nationality (in case of an individual) or country or specified territory of incorporation or registration (in case of others);

	(iii)
	 
	Assessee's tax identification number in the country or specified territory of residence and in case there is no such number, then, a unique number on the basis of which the person is identified by the Government of the country or the specified territory of which the asseessee claims to be a resident;

	(iv)
	 
	Period for which the residential status, as mentioned in the certificate referred to in sub-section (4) of section 90 or sub-section (4) of section 90A, is applicable; and

	(v)
	 
	Address of the assessee in the country or specified territory outside India, during the period for which the certificate, as mentioned in (iv) above, is applicable.


(2) The assessee may not be required to provide the information or any part thereof referred to in sub-rule (1) if the information or the part thereof, as the case may be, is contained in the certificate referred to in sub-section (4) of section 90 or sub-section (4) of section 90A.
(2A) The assessee shall keep and maintain such documents as are necessary to substantiate the information provided under sub-rule (1) and an income-tax authority may require the assessee to provide the said documents in relation to a claim by the said assessee of any relief under an agreement referred to in sub-section (1) of section 90 or sub-section (1) of section 90A, as the case may be.
(3) An assessee, being a resident in India, shall, for obtaining a certificate of residence for the purposes of an agreement referred to in section 90 and section 90A, make an application in Form No. 10FA to the Assessing Officer.
(4) The Assessing Officer on receipt of an application referred to in sub-rule (3) and being satisfied in this behalf, shall issue a certificate of residence in respect of the assessee in Form No. 10FB.
Doctrine of Impossibility of performance

In simple terms as enumerated in section 56 of the Indian Contract Act, 1872

56. Agreement to do impossible act.

An agreement to do an act impossible in itself is void.

Contract to do an act afterwards becoming impossible or unlawful.—

A contract to do an act which, after the contract is made, becomes impossible, or, by reason of some event which the promisor could not prevent, unlawful, becomes void when the act becomes impossible or unlawful.

Compensation for loss through non-performance of act known to be impossible or unlawful.— 

Where one person has promised to do something which he knew, or, with reasonable diligence, might have known, and which the promisee did not know, to be impossible or unlawful, such promisor must make compensation to such promisee for any loss which such promisee sustains through the nonperformance of the promise.
Case Name : National Aviation Co. of India Vs. DCIT (ITAT Mumbai)
Appeal Number : I.T.A. No. 6698/Mum/2002

Date of Judgement/Order : 03/11/2010

Related Assessment Year : 2001- 02

https://taxguru.in/income-tax/national-aviation-india-dy-commissioner-incometax-itat-mumbai.html

7. For coming to such a conclusion we draw strength from the following case laws. The proposition is “when the assessee is prevented from performing his obligations under the law, despite his bonafide efforts, due to impossibility of performance, he would be discharged from such an obligation and hence cannot be regarded a defaulter”

In the case of I.T.O. vs L.I.C. of India, 79ITD 278 it was held as fallows:

“When the assessee deducted the tax or was required to deduct the ax at source, the City Compensatory Allowance was not taxable as held by the jurisdictional High Court in the case of All India Insurance Employees Association v. Union of India [1989] 176 ITR 2251, referred to by the C.I.T. (A) in his order. How can therefore it be said that the assessee was in default in not deducting the tax at source on such income? When the law was amended with retrospective effect from 1-4-1962 by Direct Tax Laws (Amendment) Act, 1989, the assessee had already paid the salary and, herefore, there was no possibility of deducting the tax at source, even if it wanted because there was nothing from which the tax could have beendeducted. To deduct anything, there must be something from which the deduction could be made. To put it in the wordsof Justice Ruma Pal,  the Judge of the Calcutta High Court(as she then was) in the case of Modern Fibotex India Ltd.v. Dy. CIT [1995] 212 ITR 496 at page 512—”An assessee cannot be imputed with clairvoyance.”It was a case of making prima facie adjustment undersection 143(1)( a) and Their Lordships held that when the return was filed, cash compensatory support was held to be1. [1988] 41 Taxman 60 (Cal.).2001] ITO v. LIC of India (Cal.) 284exempt. At the time of filing the return, the285 Income-tax Tribunal Decisions [Vol. 79 assessee could not possibly have known that the decision on the basis of which cash compensatory support has been claimed as not amounting to assessee’s income ceased to be operative by reason of the retrospective legislation. In the present case also, when the assessee was required to deduct the tax at source, it could not possibly have conceived the idea of retrospective legislation and, therefore, to hold the assessee to be in default would amount to doing injustice and making it a defaulter for no fault of it.

5. The aforesaid Calcutta High Court decision in the case of Modern Fibotex India Ltd. was approved by Their Lordships of the Supreme Court in the case of CIT v. Hindustan Electro Graphites Ltd. [2000] 243 ITR 481 by quoting the following the observations of the Constitutional Bench of the Supreme Court in the case of Pannalal Binjraj v. Union of India [1957] 31 ITR 565 at page 597 :—

“A humane and considerate administration of the relevant provisions of the Income-tax Act would go a long way in allaying the apprehensions of the assessees and if that is done in the true spirit, no assessee will be in a position to charge the Revenue with administering the provisions of the Act with ‘an evil eye and unequal hand’.”

6. We may also quote the following observations from the decision of the Hyderabad Bench of the Tribunal in the case of Asstt. CIT v. Jindal Irrigation Systems Ltd. [1996] 56 ITD 164 at page 167 :—

“6. When the law creates a duty or charge and the party is disabled to perform it, without there being any default on his part, and there is no remedy for him, the law will in general excuse him. When the obligation is one implied by law, impossibility of performance is a good excuse, say, impotentia excusat legem.

7. Even under the Contract Act, dealing with private rights and obligations of a party to the agreement, the contract is deemed to be void on account of impossibility of performance (section 56). The law regards the order and course of nature and will not force a man to demand that which he cannot recover. The law will not itself attempt to do an act which would be vain – lex nil frustra facit – nor enforce one which would be frivolous – lex neminem cogit ad vana seu inutilia – the law will not force any one to do a thing vain and fruitless.”

7. For coming to such a conclusion we draw strength from the following case laws. The proposition is “when the assessee is prevented from performing his obligations under the law, despite his bonafide efforts, due to impossibility of performance, he would be discharged from such an obligation and hence cannot be regarded a defaulter”

In the case of I.T.O. vs L.I.C. of India, 79ITD 278 it was held as fallows:

“When the assessee deducted the tax or was required to deduct the ax at source, the City Compensatory Allowance was not taxable as held by the jurisdictional High Court in the case of All India Insurance Employees Association v. Union of India [1989] 176 ITR 2251, referred to by the C.I.T. (A) in his order. How can therefore it be said that the assessee was in default in not deducting the tax at source on such income? When the law was amended with retrospective effect from 1-4-1962 by Direct Tax Laws (Amendment) Act, 1989, the assessee had already paid the salary and, herefore, there was no possibility of deducting the tax at source, even if it wanted because there was nothing from which the tax could have been deducted. To deduct anything, there must be something from which the deduction could be made. To put it in the words of Justice Ruma Pal,  the Judge of the Calcutta High Court(as she then was) in the case of Modern Fibotex India Ltd.v. Dy. CIT [1995] 212 ITR 496 at page 512—”An assessee cannot be imputed with clairvoyance. ”It was a case of making prima facie adjustment under  section 143(1)( a) and Their Lordships held that when the return was filed, cash compensatory support was held to be1. [1988] 41 Taxman 60 (Cal.).2001] ITO v. LIC of India (Cal.) 284exempt. At the time of filing the return, the285 Income-tax Tribunal Decisions [Vol. 79 assessee could not possibly have known that the decision on the basis of which cash compensatory support has been claimed as not amounting to assessee’s income ceased to be operative by reason of the retrospective legislation. In the present case also, when the assessee was required to deduct the tax at source, it could not possibly have conceived the idea of retrospective legislation and, therefore, to hold the assessee to be in default would amount to doing injustice and making it a defaulter for no fault of it.

5. The aforesaid Calcutta High Court decision in the case of Modern Fibotex India Ltd. was approved by Their Lordships of the Supreme Court in the case of CIT v. Hindustan Electro Graphites Ltd. [2000] 243 ITR 481 by quoting the following the observations of the Constitutional Bench of the Supreme Court in the case of Pannalal Binjraj v. Union of India [1957] 31 ITR 565 at page 597 :—

“A humane and considerate administration of the relevant provisions of the Income-tax Act would go a long way in allaying the apprehensions of the assessees and if that is done in the true spirit, no assessee will be in a position to charge the Revenue with administering the provisions of the Act with ‘an evil eye and unequal hand’.”

6. We may also quote the following observations from the decision of the Hyderabad Bench of the Tribunal in the case of Asstt. CIT v. Jindal Irrigation Systems Ltd. [1996] 56 ITD 164 at page 167 :—

“6. When the law creates a duty or charge and the party is disabled to perform it, without there being any default on his part, and there is no remedy for him, the law will in general excuse him. When the obligation is one implied by law, impossibility of performance is a good excuse, say, impotentia excusat legem.

7. Even under the Control Act, dealing with private rights and obligations of a party to the agreement, the contract is deemed to be void on account of impossibility of performance (section 56). The law regards the order and course of nature and will not force a man to demand that which he cannot recover. The law will not itself attempt to do an act which would be vain – lex nil frustra facit – nor enforce one which would be frivolous – lex neminem cogit ad vana seu inutilia – the law will not force any one to do a thing vain and fruitless.”

This was a case where the assessee had not yet started earning income and, therefore, the Tribunal held, how can the law expect him to estimate the advance tax liability and pay tax and consequently levy of interest for failure to do so ?

In the case of M/S Central Bank vs I.T.O 121ITD1 (Nagpur) at Para 68 &69 it was observed as fallows.

68. It is a well-settled law that law does not compel a man to do that which he cannot possibly perform as held by the Supreme Court in the case of Onkarmal Nathmal Trust (supra). The Supreme Court in the said case has held as follows :

46 Income-tax Tribunal Decisions [Vol. 121

“Where the law creates a duty or charge, and the party is disabled to perform it, without any default in him, and has no remedy over, there the law will in general excuse him, and though impossibility of performance is in general no excuse for not performing an obligation with a party has expressly undertaken by contract, yet when the obligation is one implied by law, impossibility of performance is a good excuse.”

“Under certain circumstances compliance with the provisions of statutes which prescribe how something is to be done will be excused. Thus, in accordance with the maxim of law, Lex non cogit ad impossibilia, if it appears that the performance of the formalities prescribed by a statute has been rendered impossible by circumstances over which the persons interested had no control, like the act of God or the King’senemies, these circumstances will be taken as a valid excuse.”

69. The Supreme Court also observed similarly in the case of Life Insurance Corporation of India (supra) that—

“It is obvious that in the surplus or deficit in any inter-valuation period relating to the Corporation which came to be formed only on the appointed day in 1956, this amount could not be reflected since it related to a period prior to the formation of the Corporation. The law does not contemplate or require the performance of an impossible act – lex non cogit ad impossibilia. It is now to be seen whether the expression “included therein” in rule 2(1)(b) is alone sufficient to negative the logical legal effect of section 7 of the LIC Act.” I

In the case of A.I.C.T.vs Sri Ramachandra 128 TTJ 408 The Chennai bench of the Tribunal appling this principle of Impossibility of performance held as fallows:

7. Having heard both the parties we find that the inability to invest the sum of Rs. 50 lakhs in accordance with the modes prescribed under s. 11(5) was caused due to the garnishee proceedings initiated by the TRO. Because of such proceedings the assessee was unable to make the investment in conformity with the provisions of s. 11(5) of the Act. 8. In the case of Krishnaswamy S. Pd. v. Union of India [2006] 201 CTR (SC) 183 : [2006] 281 ITR 305 (SC), the Hon’ble Supreme Court has held that the maxim actus curiae neminem garvabit, i.e., an act of Court shall prejudice no man, is founded upon justice and good sense which serves a safe and certain guide for the administration of law. The other relevant maxim is lex non cogit dimpossibilia – the law does not compel a man to do what he cannot dossiblyperform. The law itself and its administration is understood to disclaim as itdoes in its general aphorisms, all intention of compelling impossibilities, and the administration of law must adopt that general exception in the consideration of particular cases.

9. It is abundantly clear from the records that the trust did its best to take backthe money from M/s Egmore Benefit Fund Society Ltd. Money could not berecovered because of the pendency of garnishee proceedings. As the investment was not under the control and possession of the assessee, therefore, switching over the same in conformity with the prescription of s. 11(5)of the Act was an impossibility. The case of the assessee trust, therefore,comes within, the ken of the maxim : hex non cogit ad Impossibilia. Taking intoconsideration the entire conspectus of the facts and respectfully following theprecedent we uphold the impugned order. The Ho’ble Supreme Court considered these concepts of law in the case of Krishnaswamy S. Pd. v. Union of India (SC)281 ITR305 and at paras 16 &17 observed as fallows

16. The maxim ‘actus curiae neminem gravabit’ i.e., an act of Court shall prejudice noman is an important one. The maxim “is founded upon justice and good sense, and affords a safe and certain guide for the administration of the law”, said Cresswell, J. inFreeman v. Tranah 12 CB 406. An unintentional mistake of the Court which mayprejudice the cause of any party must and alone could be rectified.

17. The maximum of equity, namely, actus curiae neminem gravabit – an act of courtshall prejudice no man, is founded upon justice and good sense which serves a safe andcertain guide for the administration of law. The other relevant maxim is, lex non cogitad impossibilia – the law does not compel a man to do what he cannot possibly perform. The law itself and its administration is understood to disclaim as it does in its generalaphorisms, all intention of compelling impossibilities, and the administration of law must adopt that general exception in the consideration of particular cases – UP SRTC v.Imtiaz Hussain [2006] 1 SCC 380, Shaikh Salim Haji Abdul Khagumsab v. Kumar[2006] 1 SCC 46, Mohammad Gazi v. State of MP [2000] 4 SCC 342 and GursharanSingh v. New Delhi Municipal Committee [1996] 2 SCC 459. (Emphasis ours)

Relevant paragraphs of the judgement in the case of Google India (P.) Ltd. By Bengaluru bench of tribunal

[2017] 86 taxmann.com 237 (Bengaluru – Trib.)/[2017] 190 TTJ 409 (Bengaluru – Trib.)  [ASSESSMENT YEARS 2007-08 TO 2012-13] - OCTOBER  23, 2017 

123.22 The contention of the Ld. AR that the judgment passed by the Hon'ble Apex Court in the case of Transmission Corporation of AP (Supra) is applicable to the facts is not correct. In fact, Section 195 deals with a situation where any person is making the payment or part of the payment, to a non-resident which is chargeable to tax under the provision of the Act. In case any person responsible for making the payment is having any doubt about chargeability to tax under the provisions of the Act, then an application is to be made u/s.195(2) of the Act. There was no occasion for the Hon'ble Supreme Court to deal with the argument that the sum paid to non-resident is not chargeable to tax in India. In our view, once the Hon'ble Supreme Court has dealt and decided the issue of payment by any person to a non-resident for a sum chargeable to tax in India, the negative also stood automatically adjudicated by the Hon'ble court. As held hereinabove, the question of chargeability of the sum paid by the assessee to the GIL would appropriately be decided in the proceedings of GIL and the assessee cannot shirk from its duty to deduct the tax at the time of making the payment. If Appellant was having any doubt about chargeability then the assessee should have filed an application u/s.195(2).Once the Hon'ble Supreme Court has held that the person responsible to deduct the tax at source on the payment to a non resident, which is chargeable to tax in India, then there is no scope for further interference.

124 The Ld. AR contradicted the submissions of the Ld. DR whereby it was submitted by him that section 195 the provisions of 4, 5, 9 and 90 (2) and not with the provisions of the DTAA by referring to following paragraph in the matter of GE India Technology Centre P. Ltd (supra).

"While deciding the scope of s. 195(2) it is important to note that the tax which is required to be deducted at source is deductible only out of the chargeable sum. This is the underlying principle of s. 195. Hence, apart from s. 9(1), ss.4, 5, 9, 90, 91 as well as the provisions of DTAA are also relevant, while applying TDS provisions"
125 In our opinion, the scope and ambit of Section 195(2) is clear and unambiguous, which mandates the AO to decide whether any payment( Royalty ) paid by the appellant to GIL is chargeable to Tax on cash/receipt basis or not. However, to trigger 195(2), the payer (assessee) was duty-bound to make an application with the AO. Unless an application is made to the AO, there would not be any occasion for him to determine the chargeability of payment of royalty to tax by referring to DTAA or under the ACT. Therefore, the finding given by the Hon'ble Supreme Court GE India Technology Centre (P.) Ltd (supra) does not come to the rescue of the assessee. The applicability of DTAA cannot be suo-moto be determined by AO without there being any application under section 195( 2) of the Act for the purposes of deducting the Tax at source. The Coordinate bench in the matter of Vodafone South Ltd. (supra) after referring and dealing GE India Technology Centre (P.) Ltd (supra) held as under :

36. The next peripheral issue is, can the payer claim full protection of DTAA as is available to the payee in respect to the payments payee had received. The DTAAs are not more than the allocation of the taxes, they do not provide any other mode, how the taxes are to be collected whether by advance deduction etc. This is an area of the domestic law, the sum chargeable to tax is to be considered, with an angle of the domestic law, unless the payee is there to demonstrate that he is not chargeable under the DTAA either by himself or through a payer. The payee never comes u/s 195 (3) of the I.T. Act. It is not available on the record that payee had ever informed the payer about the holding of their tax residency certificate and also whether they want the benefit of DTAA. According to the learned Counsel for the Revenue the tax residency certificate given by the sovereign of the State or State(s) would satisfy that payee is a taxable entity in that state and it is entitled for the benefit of DTAA, if the provisions are more beneficial than the domestic law. Contrary to this contentions, it was pointed out by the learned Counsel for the assessee that the assessee has complied with the procedural requirement contemplated under Rule 37BB of the ITR 1962. It had submitted the details of the payee relevant clauses of the DTAA. According to him the entire literatures, commentaries and judicial decisions run counter to the arguments of the Revenue. The judgment of the Hon'ble Andhra Pradesh High Court in the case of Sanofi Pasteur Holdings (supra), was brought to our notice during the course of hearing. The Hon'ble Court has made a reference with regard to the background giving rise to tax treaties and how the treaties and domestic law co-exists for administering the taxation of any assessee. The findings of the Hon'ble Court explaining the scope and role of the DTAA is worth to note here, it read as under:

"Double tax treaties are international agreements, their creation and consequences determined according to the rules contained in the Vienna Convention on the Law of Treaties, 1969 (VCLT). The conclusion of a treaty/convention is preceded by negotiations. States intending to conclude a treaty are represented by the appropriate level of executive, political or diplomatic expertise according to individual practices and judgment of the participant states. There are several steps in the negotiations phase eventually leading to conclusion of the treaty.

Treaties or conventions are thus instruments signaling sovereign political choices negotiated between States. The efficacy of a treaty over domestic law turns upon either State – specific conventions operating to govern the sovereign practices, or where there is a written constitution provisions of that charter.

'Double taxation treaty rules do not "authorize" or "allocate" jurisdiction to tax to the contracting State nor attribute the "right to tax". As is recognized by public international law and constitutional law, States have the original jurisdiction to tax, as an attribute of sovereignty. What double taxation treaties do is to establish an independent mechanism to avoid double taxation through restriction of tax claims in areas where overlapping tax claims are expected, or at least theoretically possible. Essentially therefore, through the mechanism of a treaty the contracting states mutually bind themselves not to levy taxes, or to tax only to a limited extent, in cases where the treaty reserves taxation for the other contracting states, either wholly or in part. Contracting states thus and qua treaty provisions, waive tax claims or divide tax sources and/or the taxable object.

Unlike rules of private international law tax treaty norms assume that both contracting states tax according to their own law. Treaty rules do not lead to the application of foreign law. What treaty rules do is to limit the content of the tax law of both the contracting states to avoid double-taxation. In effect, double taxation avoidance treaty rules merely alter the legal consequences derived from the tax laws of the contracting states, either by excluding application of provisions of the domestic tax law where these apply or by obliging one or both of the concerned States to allow a credit against their domestic tax for taxes paid in the other State. Klaus Wogel (Supra) explains that rules or double taxation are thus not conflict rules, similar to that in private international law but are rules of limitation of law, comparable to those of international administrative law'.

37. According to the learned Counsel for the Revenue, the treaty is not to be applied automatically. Section 90(2) of the Income Tax Act mandates application of treaty and it is applicable in relation to an assessee upon whom such agreements are applicable. In the present case it is applicable in the case of payee, if at all is applicable, he has highlighted that Article-1 in all the treaties specifies the type of person to whom treaty would be applicable. The treaty would be applicable to a person who is resident of State (R) or source of income in a State(s). It does not mean that it is applicable according to the domicile. He also questioned who will make inquiry about the residential status of the payee under Article-4. He also pointed that DTAA is not a parallel Code and not a complete Code. It only allocates taxing rights. The Hon'ble Andhra Pradesh High Court has specifically observed that treaty rules do not force or "allocate jurisdiction" to tax to the contracting state, nor attribute the "right to tax". According to the Hon'ble Court it is recognized by public international law and constitutional law, states have the original jurisdiction to tax as an attribute of sovereignty, the rule of double taxation treaties is to establish an independent mechanism to avoid double taxation through restriction of tax claims in areas where overlapping tax claims are accepted. The learned Counsel for the Revenue has not raked up any new controversy in his submissions. He has just highlighted the procedural limitations of the inquiry required to be conducted u/s 195 r.w.s 201. To our mind onus is upon the assessee to determine that payments made by it do not involve the element of income. The role of the Assessing Officer while conducting the inquiry u/s 201 would be to demolish the formation of this opinion at the end of the assessee. The Assessing Officer has to indicate that the payments made by the assessee are the sums chargeable to tax and belief harboured by the assessee that it is not chargeable to tax and therefore it did not deduct the tax was an erroneous belief. We will consider the evidence available on record in support of the assessee's conclusions in the later part of this order, but analysis of the scheme of income tax act, namely recovery of taxes in advance by withholding under Chapter XVII, procedure u/s 195(2) and 195(3) and procedure for assessment persuade us to say that certainly the rights as available to the payee to defend itself in an income tax assessment proceedings are not available to the assessee as payer in equal force. The learned Counsel for the Revenue has rightly pointed that provisions of DTAA would not automatically attract in the defense of the payer. There may be number of reasons for not assessing the income in the hands of the payee. The payee may be entitled for some deductions, some exemption etc. The cumulative setting of all these peripheral factor and their bearing in ultimate decision making process will be considered by us in later part of the order.

126 Respectfully following the judgment of Hon'ble SC in the matter of Transmission Corporation of AP Ltd. orders of the coordinate benches in the matter of Vodafone South Ltd. and also for the reasons mentioned herein above ground 13 of the appeals is dismissed .

We may also mention here that we have considered the common arguments raised in cross appeals bearing Nos.IT(IT)A.374 & 466/Bang/2013 while adjudicating the present six appeals.

127. In the result, all the six appeals of the assessee are dismissed.

[2018] 93 taxmann.com 183 (Bangalore - Trib.) dated MAY  11, 2018
In view of specific direction of Karnataka High Court, despite there being a specific order on the same issue covering same period, the bench adjudicated the issue afresh

13. Aggrieved, assessee preferred an appeal before the CIT(A) and the CIT(A), on the point of characterization of the payment made by GIPL to GIL has held that it is a royalty payment, following its earlier order for the assessment year 2006-07 to 2012-13. Since there is no discussion in the order of the CIT(A) while holding the nature of payment by GIPL to GIL as royalty, except the reference of its earlier order for assessment year 2006-07 to 2012-13,we are required to examine the findings given by the CIT(A) in that order. The order of the CIT(A) for 2006-07 to 2012-13 has already been confirmed by the Tribunal against which an appeal is pending before the Hon'ble High Court of Karnataka. The Hon'ble High Court of Karnataka has passed orders in ITA Nos.879/2017 and 898/2017 dated 15..2017 and 20.11.2017 respectively that the present appeals are to be disposed off independently without being influenced with the order of the Tribunal dated 23.10.2017 passed for the assessment years 2006-07 to 2012-13. Therefore, we cannot look to the order of the Tribunal for assessment years 2006-07 to 2012-13, confirming the order of the CIT(A) in this regard but we are supposed to adjudicate the issues of nature of payment in the light of the finding of CIT(A) for assessment year 2006-07 to 2012-13 independently as it was relied on by the CIT(A) while adjudicating the impugned issue without being influenced by the order of the Tribunal. In appeal filed before the CIT(A) against the assessment orders for assessment years 2006-07 to 2012-13, the assessee has disputed the findings of the AO with regard to nature of payment made by GIPL to GIL.
153. The AO further noticed in India-Ireland treaty that the treaty does not use the general term 'owner', but uses specific term 'beneficial owner'. Therefore treaty intends to give benefit of withholding tax at the reduced rates only to the person who can be loosely described as a 'final' owner of income. The concept of final owner of income can be elaborated with the help of attributes of ownership of income. The AO further observed that income ownership has several attributes such as right to possess, use or manage income, power to alienate and ability to consume waste or destroy, the risk of depreciation and hope of appreciation. It is possible to split these attributes among different persons by entering into a legal or contractual arrangement to avail benefit of the favourable treaty without losing ownership of income. Therefore, beneficial owner is the one who has more attributes of ownership of income than others. He further placed reliance upon the explanation by Charles Du Toit describing that beneficial owner is the person whose ownership attributes outweighs those of any other person. Besides he has also placed a reliance on the Bulletin for International Taxation, Vol. 64 (2010) no.10, pages 500 – 509.

154. During the course of assessment proceedings, the AO has asked the assessee to furnish evidence in support of its claim that GIL is the beneficial owner of the royalties payable by GIPL. In response thereto, the assessee has filed a Tax Residency Certification (TRC) issued by the revenue authorities of Ireland and the financial statements of GIL for the year ending 31.12.2012. Reliance was also placed upon the statement of Finance Minister on 01.03.2013 in which it was clarified that TRC produced by the resident of the contracting state will be accepted as evidence that the person is a resident of that contracting state and the income-tax authorities will not go behind the TRC to question the resident status of that person. The AO was not convinced with the explanation furnished by the assessee and he observed that TRC of GIL has never been questioned. The GIPL was asked to prove whether GIPL is the beneficial owner of amounts payable by GIPL under Article 12 of the treaty. The AO further observed that TRC is essential to prove that person is a resident of a contracting state in order to claim the treaty benefits. He has also examined the statement of Hon'ble Finance Minister on the proposed insertion of section 90A(5) and noted that TRC certifies that you are a resident, but it does not certify you are a beneficial owner. The AO has also examined the different layers of holdings involved in these transactions. The legal owner of Intellectual Property (IP) in the Adword program is Google Inc. USA , which has in turn given the rights to use the IP in the Adwords program to the group entity Google Ireland Holdings (GIH). GIH in turn by license agreement given the rights to use the Adwords program to Google Netherlands Holding, BV (GNHBV), a Netherlands based subsidiary, for which GNHBV pays royalty to GIH. GNHBV in turn by license agreement has given the rights to use the Adwords program to GIL for which GIL pays royalty to GNHBV. The AO has depicted the relationship diagram in his order and for the sake of reference, we extract the same hereunder:—


[image: image1]
155. The AO accordingly asked the assessee to furnish (1) the agreement between GNHBV and GIL, (2) the agreement between GIH and GNHBV, and (3) the agreement between Google Inc. and GIH; but the assessee did not furnish the copies of agreement before the AO and the AO observed that it would be difficult to accept the claim that GIL is the beneficial owner of royalties payable by GIPL to GIL as the terms and conditions under which GIL was given the licensing rights over Adwords program is not known. He further observed that GIL is an operational company, but this fact alone is not sufficient to state that GIL is the beneficial owner of the amounts paid/payable by GIPL. In the absence of these agreements, the AO has examined the various material on the Google group in the World Wide Web in order to understand the relationship between different entities of the Google group. He has also examined the Nineteenth report of Session 2012-13 of House of Commons, Committee of Public Accounts in which the Committee has recorded the explanation furnished by Google and the statement of Mr. Matt Brittin, Google's Vice President for Sales & Operations in Northern & Central Europe, summoned by Public Accounts Committee and took note that profits derived by GIL are transferred to entity GIH which is controlled and managed from Bermuda, a tax haven. The relevant observations of the AO are extracted hereunder for the sake of reference:—

'The transactions of Google UK Ltd in relation to distribution of Adword program in UK were analysed by the Public Accounts Committee, House of Common of the United Kingdom. Mr. Matt Brittin, Google's Vice President for Sales and Operations in Northern and Central Europe, was summoned by the Public Account Committee and his statements were recorded under Oath. The deposition of the Chie Executive Officer of Google UK Ltd forms part of the report of the House of Commons Committee of Public Accounts, FIMRC Annual Report 2011-12, Nineteenth Report of Session 2012-13, dated 28th Nov 2012 which is available on the WWW. The relevant part of the report are reproduced as under:
10. Google explained in its responses that it minimised tax within the letter of the law and that low tax areas or tax havens influenced where it located its group companies. The vast majority of Google's non-USA sales are billed in Ireland. Goodie makes money from business to business advertising, adverts which can be targeted to the UK website and to UK Google users. In the UK, Google Ltd recorded revenues of £396 million in 2011, from Google Ireland, but paid corporation tax of only £6 million. Google Ireland paid for the services provided by the 1,300 staff in the UK. Google had approximately 700 staff who undertake marketing work in the UK as part of their activities, but only 200 of Google's Irish staff of 3,000 were involved in marketing Google in the UK.
11. Google accepted that profits should be taxed in the jurisdictions where the economic activity generating those profits occurred but it asserted that its underlying economic activity arose from the innovative software technology underlying its Google search engine generated by the US company. Goodie also confirmed that it had an entity based in Bermuda to protect its intellectual property. We consider that the company undermined its own argument since it remits its non-USA profits (including from the UK) not to the USA but to Bermuda and therefore may be depriving the USA of legitimate tax revenue as well as the UK. Subsequently, Google told us that there were no outstanding issues with HMRC about Google UK's accounts. HMRC is currently carrying out a review of the tax returns filed by Google. UK for 2005-11 inclusive and Google told us this is standard practice and that it is co-operating fully with that review.
Q472 Chair: You very helpfully told us that about 700 people sell into the UK—marketing people— compared with 200 in Ireland. What I do not understand is that the Irish guys pay a fee to Google Netherlands Holdings BV. Is that to save withholding tax?
Matt Brittin: There was an arrangement in place to do that, but I understand that it is no longer necessary.
Q473 Chair: But was it put in place to save withholding tax?
Matt Brittin: That is my understanding.
Q474 Chair: It was. Thank you. That is a very direct answer, and the first we have had today. But it is no longer necessary. Does it therefore go to Google Ireland Holdings?
Matt Brittin: That is correct.
Q475 Chair: Which is registered in Ireland but administered from Bermuda.
Matt Brittin: That is correct.
Q476 Chair: So if that happens, your profits go to Bermuda. How much is sitting in Bermuda?
Matt Brittin: I do not know the number, but it is true that Bermuda is part of our operations, and the reason is that when an international company sets up operations outside your domestic market, which in our case is the US, you look for where to locate your operations. Within the European Union, we chose to locate in Ireland, for the reasons I have explained, but you also need to protect your intellectual property, and to set up operations in countries around the world to do that. We have an entity in Bermuda to do that.
	
	**
	**
	**


Q545 Austin Mitchell: What cannot be fiddled through is paid at 12.5%, but the 12.5% is not paid on most of it. It then goes on to the Netherlands, and then it goes to Bermuda. Now, the interesting question is what that does for the shareholders. As Fiona said, it does not benefit them—they cannot get their hands on it because 30% tax would have to be paid for it to be repatriated to America, to the shareholders. It sits there in a cash mountain. It makes no contribution to all the research and development—the new technologies that you have been telling us about—that is carried on in California; it just sits there. It is probably lovely to visit it, walk round it, look at it, and think, "Ha ha ha," but what contribution does it actually make?
Matt Brittin: It is a matter for the board of Google, but I imagine that, if the resources are needed to be used, they can be used.
	
	**
	**
	**


1. Could you provide information about how your shareholders benefit from the Bermuda holdings? (Q527, Fiona McTaggart)
During the hearing, several Members suggested that shareholders only benefit if Google pays dividends back to shareholders. This is not the case. Google Inc has not paid dividends to shareholders at any point in the past and we have no current intention to do so. The funds held can be used to expand Google Inc's business operations outside of the U.S, which should in turn benefit Google's shareholders.
6.1 The subsequent deposition of Mr. Matt Brittin forms part of the report of the House of Commons, Committee of Public Accounts, tiled "Tax Avoidance - Google, Nineteenth Report of Session 2013-14", dated 10th June 2013 which is available on the WWW. The relevant parts of the report are reproduced as under:
	
	**
	**
	**


Q143 Stephen Barclay: On that point, where is the intellectual property owned on the work those engineers are doing?
Matt Brittin: I think it depends on the specific projects that they are working on. The intellectual property for Google is licensed, as you know and referred to earlier, to Google Ireland, in order that Google Ireland can sell that aspect of the product that is saleable—the advertising platform.
Q144 Stephen Barclay: So some of the intellectual property is owned in Ireland on that work?
Matt Brittin: Ireland have the right to sell those products.
Q145 Stephen Barclay: Is some of it also owned in Bermuda?
Matt Brittin: Yes.
	
	**
	**
	**


Q150 Stephen Barclay: Right. What tax rate do you pay on transfers from Ireland to Bermuda?
Matt Brittin: I don't think we pay a tax rate on Ireland to Bermuda. We talked
about Bermuda in the last hearing, and I confirmed that we do use Bermuda.
Obviously, Bermuda is a low-tax environment.
Q151 Stephen Barclay: Sure. So, what, you just transfer from Ireland to Bermuda without any tax implications?
Matt Brittin: I would need to check, but I think that is my understanding .
	
	**
	**
	**


Q150, 151. What tax rate do you pay on transfers from Ireland to Bermuda/Do you just transfer from Ireland to Bermuda without any tax implications?
We do not make direct transfers of royalty payments or other payments subject to withholding tax from Ireland (ie, Google Ireland Ltd. or "GIL") to Bermuda (ie, Google Ireland Holdings or "GIH"). Rather, we make transfers from GIL to Google Netherlands Holdings BV ("GNBV"), and from GNBV to GIH. No withholding taxes are payable on these transfers.
Our use of GNBV as part of our corporate structure is a legacy from when we set up our international business over a decade ago. We structured it that way because of concerns about potential Irish withholding taxes. As mentioned in our previous testimony we do not believe that our use of GNBV has a material effect on royalty payments or other payments subject to withholding tax from GIL, primarily because of changes made in 2010 to Irish tax laws and regulations.
	
	**
	**
	**


Q154 Stephen Barclay: The crux of my point is that you are depriving the US taxpayer of significant funds, because this is economic activity in the US, and technology developed in the US, which I presume was then sold to an operation in Bermuda, probably in 2001 or 2002. The tax you save on that deprives the US taxpayer of significant sums. The significance to us in the UK is that the tax you save on those non-US profits is then used for a competitive distortion to allow you, in essence, to compete against UK companies, because you have a huge amount of profit on which you are not paying tax. Matt Brittin: No, I don't think that is right. The money that goes to Bermuda can be used for funding our growth outside the US, so that money can be used for R and D expenses, acquisitions and investment in data centres or buildings. In fact, since we met last time, we have committed £1 billion to investment in King's Cross to increase our presence in the UK, and we could fund that from Bermuda. Thousands of companies, including many British companies, use arrangements such as ours in Bermuda, which allow us to invest in the growth of our business outside the US. Large sums are spent on R and D, acquisitions, investments in buildings and, as I have mentioned, we have just committed to King's Cross.
6.2 It is evident from the Report of the Public Accounts Committee of the House of Commons that the profits derived by GIL are transferred to the entity GIH which is controlled and managed in Bermuda, a tax haven. Even in the case of India the revenue earned by GIPL on sale of advertising space are routed through the same structure and the profits finally end up with GIH which is controlled and managed in Bermuda. The structure has been used by Google in order to avoid tax.
6.3 The fact that the profits from advertising services end in the tax haven Bermuda also appears in the discussion between the one of the Directors of OECD and the Irish Legislators in the WVVW in the link http:/ oireachtasdebates.oireachtas.ie/debates%20authoring/DebatesWebPack.nsf/comm itteetakes/FI52013072300005?opendocument. This link is regarding Global Taxation Architecture: Discussion with Director of the OECD Centre for Tax Policy and Administration Mr. Pascal Saint-Amans and the Irish legislators. At page 9 in the link, the Irish Legislator Deputy Richard Boyd Barett describes the term "Double Irish" sandwich in relation to Google which is reproduced below for reference:
Deputy Richard Boyd Barrett: Yes; it is double Dutch. The only explanation Mr. Saint-Amans seems to be giving is that our low corporate tax rate seems to attract companies involved in this aggressive tax avoidance, For the benefit of people trying to understand this situation, is the following brief description, given to me by former Google workers, an accurate description of how Ireland functions as a facilitator of tax avoidance?
Google's advertising is a digital product. They sell that product to customers in Europe, the Middle East, and Africa from their Dublin HQ - and as such don't have to pay taxes on that anywhere except Ireland because the sale of that good is deemed under international law to have taken place in Ireland. The profit they make from all those advertising sales is eaten up by a charge levied by Google Ireland Limited's holding company - which (conveniently) tends to be almost the exact amount of profit they make. The little bit that is left is charged at the standard 12.5%.
The holding company's profits aren't taxed because of Irish law waiving corporation tax on certain profits made from intellectual property royalties and/or because the company isn't managed or controlled in Ireland. That money then tends to be routed through further subsidiaries in Holland before moving to the Caribbean.
6.4 Relevant part of the article Ireland's For Sale Sign: The 12.5% Corporation Tax Rate by Donald Brennan appearing in the Irish Left Review Journal, January 2013 wherein the Double Irish structure used by Google is explained, is reproduced below for reference:
In effect it requires the creation of two Irish holding companies. A US corporation has the ability to own 'non-US' intellectual property, in an Irish company which is not an Irish tax resident. As the company is incorporated in Ireland, it's seen as Irish from a US point view, but from Irish Revenue's perspective it is a foreign company and therefore not subject to withholding tax. This conveniently ignores the fact that the non-resident Irish company is in a tax haven like the Cayman Islands or Bermuda. It then enters into a licensing agreement with an Irish incorporated and Irish tax-resident company (the second holding company), which from Irish revenue's point of view is subject to corporation tax. This second holding company acts as the EMEA hub where, nominally, pass through. However, for the money to flow to the Cayman Islands or Bermuda it requires the use of the Netherlands. In the Netherland's another company is created called Netherlands Holdings B.V, for example.
The case of Google is perhaps the best known, although the structure exists for many, if not potentially all companies. We know, for example, that the two 'Irish' holding companies are Google Ireland Holdings and Google Ireland Limited. So, when a French, Egyptian or Indian customer buys services from Google (such as Adwords or Adsense) their credit card is debited to a bank account located in Dublin and appears as a sale in Google Ireland Limited. While Google Ireland Limited takes the sale, it has to 'buy' the rights for the Google algorithm or Google trademark from Google Ireland Holdings, which is nominally in Bermuda. However, rather than the money moving directly to Bermuda it goes to a holding company in the Netherlands, Google Netherlands Holdings B.V, from which it is passed hack to Google Ireland Holdings. The Netherland's entity, according to Bloomberg, "pays out about 99.8 percent of what it collects to the Bermuda entity, company filings show."
This odd structure and the way it is treated by Irish revenue is put in place because of the perspective of US tax law. As Prof Edward Kleinbard put it in a 2071 academic paper published in the Florida Tax Review:
"...from a US tax point of view, neither Ireland Limited nor Google BV exists at all. The United States sees only an Irish (not Bermuda) company (Irish Holdings) with a Bermuda branch, where most of its net income comes to rest."
It's important to remember that while we are mentioning geographical places no physical movement actually occurs. As the Bloomberg report showed the Amsterdam-based subsidiary lists no employees. Similarly, Goggle Ireland Holdings has no employees.. It's a registered company in Bermuda: number 4531144 and is owned by Google Bermuda Unlimited. According to the French investigative magazine OWNI, "GoogleBermuda only consists of a mailbox held by Conyers Dill & Pearman, a company which specializes in offshore arrangements. The firm is composed of several local business lawyers, working on behalf of multinational companies interested in this tax haven's benefits" 45. Its unlimited status is important, as in Irish law this means that it doesn't have to publish its accounts. Google Bermuda Unlimited owns GoogleIreland Holdings also an unlimited company, which owns Google Ireland Limited and Google Europe. However, the 'Bermuda' company Google Ireland Holdings and Irish company Google Ireland Limited are both registered at the office of a certain Dublin solicitor. Google Ireland Holdings has to be registered in Ireland for it to be considered under US tax law as an 'Irish company'.
6.5 Reference is drawn to the Article by Jesse Drucker dated Oct 21, 2010 appearing in the website Bloomberg Technology, the extracts of which are reproduced below: Google Inc. cut its taxes by $3.1 billion (in the last three years using a technique that moves most of its foreign profits through Ireland and the Netherlands to Bermuda.
Google's income shifting -- involving strategies known to lawyers as the "Double Irish" and the "Dutch Sandwich" -- helped reduce its overseas tax rate to 2.4 percent, the lowest of the top five U.S. technology companies by market capitalization, according to regulatory filings in six countries.
"It's remarkable that Google's effective rate is that low," said Martin A. Sullivan, a tax economist who formerly worked for the U.S. Treasury Department. "We know this company operates throughout the world mostly in high-tax countries where the average corporate rate is well over 20 percent."
……………… The earnings wind up in island havens that levy no corporate income taxes at all. Companies that use the Double Irish arrangement avoid taxes at home and abroad as the U.S. government struggles to close a projected $1.4 trillion budget gap and European Union countries face a collective projected deficit of 868 billion euros. Countless Companies ……………..
Transfer Pricing
The tactics of Google and Facebook depend on "transfer pricing," paper transactions among corporate subsidiaries that allow for allocating income to tax havens while attributing expenses to higher-tax countries
	
	**
	**
	**


The Double Irish
As a strategy for limiting taxes, the Double Irish method is "very common at the moment, particularly with companies with intellectual property," said Richard Murphy, director of U.K.- based Tax Research LLP. Murphy, who has worked on similar transactions, estimates that hundreds of multinationals use some version of the method.
	
	**
	**
	**


Boosting Earnings
	
	**
	**
	**


Taxpayer Funding ……………….
Arm's Length
Income shifting commonly begins when companies like Google sell or license the foreign rights to intellectual property developed in the U.S. to a subsidiary in a low-tax country. That means foreign profits based on the technology get attributed to the offshore unit, not the parent. Under U.S. tax rules, subsidiaries must pay "arm's length" prices for the rights -- or the amount an unrelated company would. Because the payments contribute to taxable income, the parent company has an incentive to set them as low as possible. Cutting the foreign subsidiary's expenses effectively shifts profits overseas.
After three years of negotiations, Google received approval from the IRS in 2006 for its transfer pricing arrangement, according to filings with the Securities and Exchange Commission.
The IRS gave its consent in a secret pact known as an advanced pricing agreement. Google wouldn't discuss the price set under the arrangement, which licensed the rights to its search and advertising technology and other intangible property for Europe, the Middle East and Africa to a unit called Google Ireland Holdings, according to a person familiar with the matter.
Dublin Office
That licensee in turn owns Google Ireland Limited, which employs almost 2,000 people in silvery glass office building in central Dublin, a block from the city's Grand Canal. The Dublin subsidiary sells advertising globally and was credited by Google with 88 percent o, its $12.5 billion in non-U.S. sales in 2009.
Allocating the revenue to Ireland helps Google avoid income taxes in the U.S., where most of its technology was developed. The arrangement also reduces the company's liabilities in relatively high-tax European countries where many of its customers are located.
The profits don't stay with the Dublin subsidiary, which reported pretax income of less than 1 percent of sales in 2008, according to Irish records. That's largely because it paid $5.4 billion in royalties to GoogleIreland Holdings, which has its "effective centre of management" in Bermuda, according to company filings.
Law Firm Directors
7 This Bermuda-managed entity is owned by a pair of Google subsidiaries that list as their directors two attorneys and a manager at Conyers Dill & Pearman, a Hamilton, Bermuda law firm.
Tax planners call such an arrangement a Double Irish because it relies on two Irish companies. One pays royalties to use intellectual property, generating expenses that reduce Irish taxable income. The second collects the royalties in a tax haven like
Bermuda, avoiding Irish taxes.
To steer clear of an Irish withholding tax, payments from Google's Dublin unit don't go directly to Bermuda. A brief detour to the Netherlands avoids that liability, because Irish tax law exempts certain royalties to companies in other EU- member nations. The fees first go to a Dutch unit, Google Netherlands Holdings B. V., which pays out about 99.8 percent of what it collects to the Bermuda entity, company filings show. The Amsterdam-based subsidiary lists no employees.
The Dutch Sandwich
Inserting the Netherlands stopover between two other units gives rise to the "Dutch
Sandwich" nickname.
"The sandwich leaves no tax behind to taste," said Murphy of Tax Research LLP.
	
	**
	**
	**


Getting Profits Out
"You accumulate profits within Ireland, but then you get them out of the country relatively easily," Stewart said. "And you do it by using Bermuda."
	
	**
	**
	**


Once Google's non-U.S. profits hit Bermuda, they become difficult to track. The subsidiary managed there changed its legal form of organization in 2006 to became a so-called unlimited liability company. Under Irish rules, that means it's not required to disclose such financial information as income statements or balance sheets.
"Sticking an unlimited company in the group structure has become more common in Ireland, largely to prevent disclosure," Stewart said.
Deferred Indefinitely
	
	**
	**
	**


Administration Concerned
	
	**
	**
	**


To contact the reporter on this story: Jesse Drucker in New York at jdrucker4@bloomberg.net.
6.6 the above Article describes that Google uses the "Double Irish sandwich" in order to transfer the profits earned from advertising services to Bermuda which is a tax haven. Google Ireland Holdings ("GIH") which though registered in Ireland is controlled and managed from Bermuda and therefore the profits from sale of advertising space through the Google Adwords Program lands up in Bermuda.
6.7 It is apparent that Double Irish structure is used by Google to transfer the profits from its advertising services arising in the different parts of the world, including India, to the tax-haven Bermuda. GIPL has not been able to substantiate that GIL is the beneficial owner of the amounts payable even after numerous opportunities were given. GIPL was given an opportunity to defend its claim by giving it an opportunity to furnish all relevant documents and agreements. These agreements would have helped in understanding whether GIL is the beneficial owner. However GIPL declined to furnish the same. Accordingly GIL cannot avail the India-Ireland Treaty benefits and the Treaty rate of 10% cannot be applied in the instant case.
6.8 The Judiciary in India has addressed the issue of beneficial ownership by focusing on the issue of substance of the transaction and the entities involved. In a landmark judgment in Aditya Birla Nuvo Ltd. V, Dy. DIT (International Taxation) [2012] 342 ITR 308, the Hon'ble Bombay High Court held that a Mauritius entity holding shares in the Indian company is not the "beneficial owner" but it was only the US parent which is the "beneficial owner" of such shares. Accordingly benefits under Indo-Mauritus tax treaty were denied on the basis of applying look through approach. The Court observed that the voting rights, rights of management and rights of sale or alienation of shares were vested with the US entity and hence the same is the "beneficial owner"
6.9 The Hon'ble AAR dealt with the issue of beneficial ownership in the case of Nat West Securities B.V. v. Dy. CIT [2005] 1 SOT 503 (Mum.), X Ltd., In re [1996] 220 ITR 377/86 Taxman 252 (AAR-New Delhi). A British bank incorporated its subsidiaries in Mauritius and routed investments into India through those subsidiaries and claimed benefits of Indo Mauritius tax treaty against dividend income etc. AAR observed that Mauritius subsidiaries are not beneficial owners of the shares, AAR rejected application on the ground that transaction was designed to avoid taxes. The facts placed before the AAR led to the inference that the purpose of investment through subsidiaries was only for avoidance of taxes and availing lower tax rates through Indo-Mauritus tax treaty. As the substance of Mauritus entities could not be established, the same were not treated as beneficial owners of the investments.
6.10 Therefore the Indian Judiciary has adopted the substance over form approach in relation to beneficial ownership. Based on this approach and relying on the transfer pricing documentation for AY 2009-10, the statement made under Oath before the Public Accounts Committee, House of Commons, British Parliament by Mr. Matt Brittin of Google UK Ltd and the various articles appearing in WWW it is seen that GIL is not the beneficial owner of the amounts paid/payable by GIPL. The amounts paid/payable by GIPL to GIL end up in Gill which is controlled and managed in the tax haven Bermuda. Thus GIH is the beneficial owner of the amounts paid/payable by GIPL.
7 India does not have a Tax Treaty with Bermuda. Hence the rates under the Act will apply. Section 206AA of the Act requires the deductee to furnish the Permanent Account Number ("PAN") to the deductor failing which the deductor shall deduct tax at source at higher of the following rates: (i) the rate prescribed in the Act;
(ii) at the rate in force i.e., the rate mentioned in the Finance Act; or
(iii) at the rate of 20 per cent.
7.1 In the notice dated 21st Dec 2013 the assessee-company GIPL was given an opportunity to submit the Permanent Account Number ("PAN") of GIH. In the submission dated 26th Dec 2013 it was stated by GIPL, that Section 206AA makes it mandatory for the person who is entitled to receive the amount and not the beneficial owner of the amount to furnish PAN to the deductor. It was further stated that GIL is the person that is entitled to receive the amount as per the Distribution Agreement and since GIL has already obtained a PAN the provisions of Section 206AA are not applicable.
7.2 According to GIPL the person referred in Section 206AA(1) "any person entitled to receive any sum or amount on which tax is deductible …….." cannot be equated with person who is the beneficial owner of the sum or amounts. However such understanding is based on the incorrect interpretation of the person referred in Section 206AA(1).
7.3 In the instant case GIPL has not established that GIL is the person entitled to receive any sum or amount since as explained in the preceding paragraphs the sums received by GIL are transferred to the group entity GUI which is controlled and managed in Bermuda.
7.4 GIPL did not avail the opportunities given to furnish the agreement between GIL and GNHBV, agreement between GNHBV and GIH in order to substantiate its claims that GIL has all the attributes of ownership over the sums paid/payable by GIPL. The Assessee-company, GIPL has merely furnished the Financial statements of GIL to claim that GIL is the actual beneficiary of the sums paid/payable to it but the agreements between GIL and GNHBV and GNHBV and GIH have not been furnished. These agreements contain the terms and conditions under which GIL has been given the licensing rights over the Adwords program. These agreements also contain the stipulations that decide the royalty payments that have to be made by GIL on the sale of Adwords programs. GIL under the agreement may be required to transfer all the revenues from sale of Adwords programs to GNHBV after keeping a small sum to meet the administrative expenses. Therefore the submissions of the financial statements of GIL the year ending December 2012 only shows that GIL is an operational company but it does not say anything with respect to the ownership and control over the sums paid/payable by GIPL. Hence the claim of GIPL that GIL is the beneficial owner of the sums paid/payable, is not acceptable and it is GIH which is entitled to receive the sums from GIPL.'
156. The AO has also examined the information available in public domain in this regard and finally concluded that GIL is not the beneficial owner of the royalty received from GIPL and accordingly taxed the royalty at 10.556%.

157. Aggrieved, the assessee preferred an appeal before the CIT(Appeals) and the CIT(A) being convinced with the contentions of the assessee, accepted the claim of assessee and held that GIL is the beneficial owner of the royalty received.

158. Now the revenue is before us and during the course of hearing, the ld. Standing Counsel has invited our attention to the Report of House of Commons, Committee of Public Accounts, who have recorded the statement of Mr. Mett Brittin, VP of Google Sales & Operations, Northern & Central Europe. The ld. Standing Counsel has also contended that assessee was asked to furnish the agreements executed between GNHBV & GIL, GIH & GNHBV and Google Inc. and GIH, in order to understand that how much right was conferred upon the other companies through license agreement. Undisputedly, Google Adwords program is owned by Google Inc. USA. It was licensed by Google Inc. to Google Ireland Holdings (GIH) which in turn was further licensed to Google Netherlands Holding BV (GNHBV) and in turn GNHBV licensed it to Google Ireland Ltd. (GIL). Since there are four layers of holdings of this Adwords program, it is not clear how much right in license were conferred to different holdings and how the revenue collected on Adwords program is to be distributed amongst the above holdings. The assessee has claimed that GIL is the beneficial owner of the payment of royalty, therefore onus is upon it to place evidence on record that out of the total revenue collected on account of Adwords program, major share goes to GIL. But the assessee did not discharge its obligation and raised a vague argument.

159. The ld. Standing Counsel further placed reliance upon the Hon'ble Finance Minister's clarification on Tax Residency Certificate (TRC) dated 01.03.2013 on which the assessee has placed heavy reliance with the submission that through this clarification it has been made clear that TRC produced by a resident of contracting state will be accepted as evidence that he is a resident of that contracting state and income-tax authorities in India will not go behind the TRC and question the resident status. He also invited our attention to the clarification regarding the taxation of income from dividends and capital gain under Indo-Mauritius Double Tax Avoidance Convention (DTAC) with the submission that the clarification was issued with regard to taxation from dividends and capital gains under Indo-Mauritius DTAC. Though it has been clarified that wherever certificate of residence is issued by Mauritius authorities, such certificate will constitute sufficient evidence for accepting the status of residence as well as beneficial ownership for applying the DTAC accordingly. Therefore the clarification issued would not apply to the income received in the form of royalty. Moreover, the AO has made out a case that different layers of holdings were involved in the Adwords program and the revenue has to be shared amongst them, therefore it cannot be presumed only on the basis of TRC that GIL is the beneficial owner. Therefore, the CIT (Appeals) has wrongly concluded that GIL is the beneficial owner under the facts and circumstances. In succeeding year, the CIT(A) has concurred with the view of the AO. The ld. Standing Counsel further placed a reliance upon the judgment of High Court of Australia in the case of Google Inc. v. Australian Competition & Consumers Commission [2013] HCA 1 249 CLR 435 in which it was held that Google is the owner of the search engine and the Adwords programs which were later on given to license to other holdings.

160. The ld. Counsel for the assessee, Mr. Percy Pardiwalla, Sr. Advocate, has placed heavy reliance upon the clarifications given with regard to Indo-Mauritius DTAC with the submission that the Circular No.789 dated 13.04.2000 in this regard continued to be in force at the time when the press release was issued on 01.03.2013 by Finance Ministery with regard to clarification on tax residency certificates. Therefore, in the light of this clarification, the TRC in respect of GIL submitted by the assessee is sufficient to hold that GIL is the beneficial owner of the royalty received. Therefore, it should be charged to tax only @ 10%.

…

…

164. During the course of hearing, we have directed the assessee to produce the agreements executed between Google Inc. USA and GIH, GIH & GNHBV and GNHBV & GIL. In response thereto, the ld. Counsel for the assessee has stated that they have no access to these agreements. He however filed the license agreement executed between GIL and GNHBV. It is also noticed from the record that GIPL is a 100% subsidiary of Google International LLC and GIL is the subsidiary of GNHBV. GNHBV is a subsidiary of Google Ireland Holdings and Google Ireland Holdings is a subsidiary of Google Inc. USA. Therefore, all these companies are interconnected and inter-related, therefore contention of assessee cannot be accepted that it has no access to license agreements executed between different holdings with regard to Adwords program.

From a careful reading of operating license agreement executed between GNHBV and GIL, we find that GIL has acquired certain right to use certain proprietary technology as well as certain trademark and intangible including those described in Exhibit-A and Exhibit-B. Through this license agreement, the license to use, license trademarks, license technology, license improvements was given by GNHBV to Google Ireland Ltd. It is also clear from a reading of various clauses that the licensee i.e., GIL is not the legal owner of the license trade marks and the license technology, meaning thereby that GIL is not the owner of license technology and license trademark which include Adwords program and GIL has only acquired certain rights in intangibles from GNHBV. Though there is a clause for license fee statement, it is not clear as to how much license fees is to be paid by GIL to GNHBV on account of sub-license of Adword program. If we compare this agreement with the distributor agreement executed between GIPL and GIL, we would find that in both the agreements, the licensee have admitted that IPRs and the intangibles are owned by licensor. For the sake of reference, we extract the relevant clauses of the aforesaid agreement as under:—

166. We have also examined the clarification issued by the Ministry of Finance through Circular No.789 dated 13.04.2000 and the press release dated 01.03.2013. Through Circular No.789, it has been made clear that wherever certification of registration is issued by Mauritius authorities, such certificate will constitute sufficient evidence for accepting the status of residence as well as beneficial ownership for applying the DTAC. Through Press Release dated 01.03.2013, it has been clarified that the Tax Residency Certificate (TRC) produced by a resident of a contracting state shall be accepted as evidence that he is a resident of that contracting state and income-tax authorities in India will not go behind the TRC and question the resident status, meaning thereby, through this Press Release, it has been made clear that Tax Residency Certificate (TRC) is the final word with regard to resident status of the party and the Revenue cannot go beyond it unless and until they have some other evidence.

167. We have also examined the various judgments referred by the learned Counsel for the assessee. In the case of Universal International Music BV (supra), the Tribunal has held that once the resident certificate issued by the Netherland Tax authority is not doubted by the AO, the assessee has to be treated beneficial owner of royalty in view of such certificate even if no agreement with repartiore companies regarding acquisition of rights by assessee has been filed.

168. The Authority of Advanced Ruling in P. No. 13 of 1995 (supra) has observed while dealing with the issue of beneficial ownership that "the agreements require ABC to utilize all the expertise at its disposal – whether its own or acquired from others – in the execution of the contract and for these services it receives payments which are in the nature of royalties or fee for technical services. The circumstances that, for discharging its functions under the contracts, the ABC in turn may have to seek similar help from others and pay for it cannot detract from the beneficial ownership of the ABC over the royalties and technical fees it receives from XY. On the other hand, it is because the ABC has such beneficial ownership that it is able to utilize the payments received from XY for making payments to its suppliers if not already made. In fact, ABC may or may not be passing on to its suppliers the same amounts which it receives from XY. Nor may it be passing on the expertise acquired by it from the various suppliers in the same form to XY as it has to modify, synthesise and integrate them so as to suit the needs of the manufacturing plant and industrial complex and supply the technologies to XY as a single source. Hence, unless the processes and expertise referred to are supplied directly to XY by the affiliates and third parties – which is not envisaged under the agreements – royalties and technical fees paid by XY to the ABC will belong to the latter and be in its beneficial ownership. Question Nos. 5 and 6 modified as indicated above are answered accordingly."

169. In the case of Alibaba.com E-Commerce (supra), the Tribunal has observed that tax residency certificate is sufficient to determine the proof of residency and the Income Tax Authorities cannot ignore the valid tax residency certificate issued by the Government authority of the other contacting state. The Tribunal has also taken a cognizance of the judgment of the Apex Court in the case of Vodafone International Holding BV(supra) in which the court has held that the tax residency certificate (TRC) does not prevent enquiry into a tax fraud, for example where an OCB is used by Indian resident for wrong tripping or any other illegal activities and nothing prevents the Revenue from looking into special agreements, contracts or arrangements made or effected by Indian resident or the role of OCB in the entire transaction and held that without any evidence the Revenue cannot treat the assessee merely conduit of Alibaba.com, Hong Kong contrary to the material on record.

170. The Authority of Advanced Rules in X Ltd., (supra) did not answer the questions posed before them and restored the matter with the direction that more factual data should be obtained before the assessee companies are held not to be beneficial owners of shares held by them. In the case of Velcro Canada Inc., (supra), the tax court of Canada has held that Velcro Netherlands to be the beneficial owners of the royalties because it had the possession, use, risk and control of the funds. It was also contractually bound to pay an amount equal to 90% of the royalties to Velcro Antilles but entitled to deal with the actual payment received from Velcro Canada as its profit. They further held that if Velcro Antilles choose to enforce the license agreement, the payment was still made to Velcro Netherlands and Velcro Netherland had no power to bind Velcro Antilles and was therefore not its agent.

