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 IN THE INCOME TAX APPELLATE TRIBUNAL 

CHANDIGARH BENCHES ‘B’, CHANDIGARH 
 

 

BEFORE SHRI SANJAY GARG, JUDICIAL MEMBER &  

Ms. ANNAPURNA GUPTA, ACCOUNTANT MEMBER 

 

ITA No. 272/Chd/2017 

Assessment Year: 2013-14 
 

Mrs. Seema Sabharwal,  Vs. The ITO, Ward-4 

H.No. 696, Sector 6,    Panchkula  

 Panchkula  

 

PAN No. AASPV9735D 

 

  (Appellant)      (Respondent) 

 

Appellant By :  Sh. M.S. Vohra 

Respondent By :  Sh. Manjit Singh, Sr. DR 

 

Date of hearing     :    07.11.2017    

Date of  Pronouncement  :     05.02.2018 

          

ORDER 
 

 

Per Sanjay Garg, Judicial Member: 

 

The  pre sent  appea l  has  been  prefer r ed  b y the  a s sessee  aga ins t  

t he  order  of  the  Commiss ioner  of  Income  Tax  (Appea ls ) ,  [he re inaf t e r  

r e f e r r ed  to  as  CIT(A)] ,  Panchku la  da t ed  13 .12 .2016.  

2 .  The  br ie f  f ac t s  re la t ing  to  the  i s sue  a re  tha t  du r ing  the  

a s ses sment  p roceed ings  the  Assess ing  of f i ce r  no ted  tha t  the  a sses see  

had  shown  Long  Te rm Capi ta l  Ga in  a t  n i l  on  sa l e  of  F la t  No.  1902  M.  

Mara than  Next  Gen .  Lower  Pa re l ,  Mumba i  for  Rs .  5 ,20 ,00 ,000 / -  on  

17 .09 .2012,  a f te r  r educ ing  thereon  indexed  cos t  a t  Rs .  1 ,31 ,67 ,571 / - ,  
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cos t  o f  t r ansfe r  a t  Rs .  35 ,000 / -  and  cos t  o f  improvemen t  a t  Rs .  

86 ,98 ,452/ - .  The  Assess ing  of f i ce r  examined  abou t  c l a im of  va r ious  

cos t s  and  a f t e r  cons ider ing  the  documen ta r y ev idences  submi t t ed  by 

the  a sses see   accep ted  the  cos t  o f  house  a t  Rs .  1 ,35 ,22 ,571 / -  and  cos t  

o f  improvemen t  a t  Rs .  86 ,98 ,452/ - .  Thus ,  computed  a  long  t e rm 

capi t a l  ga in  of  Rs .  2 ,97 ,78 ,977 / - .  The  Assess ing  of f i ce r  a l so  no ted  

tha t  a s ses see  had  c l a imed  exempt ion  for  Rs .   3 ,00 ,00 ,000 / -  on  

account  of  inves tmen t  i n  ano the r  F la t  No.  402 ,  Emera ld  Road  No.1 ,  

Juhu  Scheme ,  V ide  Pa r l e  (Wes t )  on  11 .09 .2014 .   The  Assess ing  

of f i cer  a sked  the  a s ses see  to  submi t  t he  pu rchase  deed  of  t he  f la t .  An 

ag reemen t  be tween  M/s  Sun  Vis ion  Emera ld ,  Sh r i  Su resh  M.  Shrof f  

and  Ms .  Seema  Sasba rwa l  was  produced .  The  Assess ing  of f icer  

observed  tha t  as  per  p rov is ions  of  s ec t ion  54 ,  Long Term Cap i t a l  

Ga in  on  sa l e  of  r e s iden t ia l  house  was  r equ i r ed  to  be  inves ted  in  

pu rchase  of  r e s iden t i a l  house  wi th in  a  per iod  of  one  yea r  befo re  o r  

two  yea r s  a f t e r  the  da te  of  t r ansfe r  or  cons t ruc t ion  of  re s ident ia l  

house  wi th in  a  per iod  of  t h ree  yea rs  a f te r  t he  da te  of  t ransfer .  In  the  

case  of  a s ses see ,  the  t r ansfe r  of  r e s iden t ia l  house  took  p l ace  on  

17 .09 .2012  and  inves tment  i n  ano the r  r e s iden t i a l  house  as  per  

ag reemen t  took  p lace  on  11 .09 .2014 .  As  per  c l ause  15  of  agreemen t ,  

t he  as ses see  had  to  t ake  posses s ion  of  new re s iden t ia l  f l a t  on  or  

bef ore  Augus t ,  2016 .  The  Assess ing  of f icer  conc luded  tha t  a sses see  

had  on l y pu rchased  the  r igh t  t o  pu rchase  the  f la t  wh ich  was  p roposed  

to  be  g iven  a f t e r  fou r  yea r s  f rom the  da te  of  t r ansf er  i n  Augus t  2016 .  

Thus ,  t he  Assess ing  of f ice r  found tha t  cond i t ions  a s  pe r  p rov is ions  of  
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sec t ion  54  were  no t  compl i ed  and ,  t herefo re ,  t he  c la im o f  exempt ion  

u / s   54  of  t he  Act   o f  Rs .  2 ,97 ,78 ,977 / -  was  no t  a l lowed .   

 

3 .  Be ing  aggr i eved  by the  above  orde r  of  the  Assess ing  of f ice r ,  t he  

a s ses see  prefe r r ed  appea l  befo re  the  CIT(A)   and  c i t ed  var ious  case  

l aws  where in  i t  has  been  he ld  tha t  i f  a s se ssee  inves t s  t he  cap i t a l  

ga ins  in  a  house  which  i s  unde r  cons t ruc t ion  and  due   t o  some 

reasons ,  the  posses s ion  i s  de l ivered  l a t e  to  the  a sses see ,  even  then ,  

t he  inves tment  of  t he  amoun t  w i l l  be  cons ide red  towards  the  pu rchase  

/  cons ide ra t ion  of  the  house  and  tha t  t he  a sses see  in  these  

c i rcums tances  wi l l  be  e l ig ib le  to  c la im deduc t ion  u / s  54  of  t he  Act .  

The  Ld.  CIT(A) ,  however ,  d id  no t  ag ree  wi th  the  above  con ten t ion  of  

t he  a s sessee .  He  t r i ed  to  d i s t ingu i sh  the  case  laws  re f e r r ed  to  by the  

a s ses see  on  the  grounds  tha t  t he  dec is ions  of  t he  var ious  Benches  of  

t he  Tr ibuna l  i nc lud ing  the  dec is ion  of  t he  Chandiga rh  Bench  of  t he  

ITAT in  the  case  of  ‘Smt .  Ran jee t  Sandhu Vs .  DCIT ,  133  TTJ  64  and  

Mumba i  Bench  in  the  case  of  ‘Ra j iv  B.  Shah  Vs .  ITO’  in  ITA No.  

262 /Mum/2015  da ted  8 .7 .2016  and  d iscussed  tha t  t he  same  were  

r e la t ing  to  the  c l a im of  deduc t ion  u / s  54F and  not  u / s  54  of  the  Act ,  

whereas ,  t he  as ses see  had  c l a imed deduct ion  u / s  54  of  t he  Ac t .  He  

he ld  tha t  t hough  the  sec t ion  54F i s   on  condi t ion  of  inves tmen t  in  

r e s iden t ia l  house ,  however ,  the  sec t ion  54  d id  no t  have  the  word  

‘ inves tmen t ’  i n  re s ident i a l  house .   He ,  therefo re ,  he ld  tha t  t he  case  

l aws  c i t ed  b y the  a s ses see  were  no t  app l i cab le  to  the  case  in  hand .   

He  fu r ther  observed  tha t  even  the  a s ses see   was  supposed  to  depos i t  

t he  proceeds  f rom the   sa le  of  house  p roper t y in  the  spec i f i ed  scheme 
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/  cap i t a l  ga ins  account ,  however ,  the  a s ses see  in  th i s   ca se  d id  no t  

depos i t  t he  same in  the  cap i t a l  ga in  account  /  scheme  wi th  the  bank  

r a the r  t he  a sses see  depos i ted  the  amoun t  in  the  FDRs .  He  fur ther  

observed  tha t  t he  cap i t a l  ga ins  had  a r i sen   on  accoun t  of  t ransfer  of  

cap i t a l  as se t s  to  the  as ses see  on  17 .9 .2012  and  the  due  da te  of  f i l i ng  

of  t he  r e tu rn  u / s  139(1)  was  31 .7 .2013 ,  however ,  t he  en t i r e  amoun t  of  

Rs .  3  c ro re s  was  pa id  to  the  bu i lde r  b y cheque  on  9 .9 .2014 and ,  

hence ,  t he  a s sessee  had  f a i l ed  to  comply wi th  the  condi t ions  

s t i pu la t ed  u / s  54(2 )  of  t he  Act .  He ,  t he refore ,  conf i rmed  the  ac t ion  of  

t he  Assess ing  of f ice r  i n  d i sa l lowing  the  c l a im of  t he  as sessee .  

 

4 .  We  have  hea rd  the  r iva l  conten t ions  and  have  a l so  gone  th rough 

the  records .  Admi t t ed l y,  t he  cap i ta l  ga in  had  a r i sen  to  the  as ses see  on  

17 .9 .2012 and  the  amoun t  was  pa id  b y the  a s ses see  to  the  bu i lde r  for  

pu rchase  of  a  new house  on  9 .9 .2014  i . e .  w i th in  2  yea r s  of  the  da te  of  

t r ansac t ion  of  s a l e  of  the  house  p rope r t y.  The  Assess ing  of f icer  

den ied  the  c la im because  as  per  the  agreemen t  wi th  the  bu i lde r ,  t he  

house  was  to  be  comple t ed  wi th in  4  yea r s ,  whereas ,  as  pe r  t he  

p rovi s ions  of  sec t ion  54  of  t he  Ac t ,  t he  house  shou ld  have  been  

cons t ruc ted  wi th in  3  yea r s  f rom the  da te  of  rece ip t  o f  t he  cap i ta l  

ga ins .  Though the  a s ses see   has  re l ied  upon va r ious  cases  where in  

l i be ra l  cons t ruc t ion  has  been  taken  b y the  Tr ibuna l  as  we l l  as  va r ious  

High  Cour t s  wh ich  i s  i n  consonance  of  the  ob jec t  fo r  which  the  

exempt ion  p rov is ions  of  sec t ions  54  & 54F  of  t he  Ac t  have  been  

enac ted  i . e  t o  promote  pu rchase  and  cons t ruc t ion  of  re s ident ia l  

houses .  Var ious  cour t s  have  he ld  tha t  i f  a sse ssee  inves t s  t he  amount  
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i n  pu rchase  /  cons t ruc t ion  of  bu i ld ing  wi th in  the  s t i pu la t ed  pe r iod  

and  the  cons t ruc t ion  i s  i n  p rogres s ,  t hen  the  benef i t s  o f  exempt ions ,  

canno t  be  den ied  to  the  a ssessee .   Re l i ance  in  th i s  re spec t  can  be  

p l aced  on  the  dec i s ion  of  the  Ju r i sd i c t iona l  H igh  Cour t  o f  Pun jab  & 

Har yana  in  the  case  of  ‘Mrs .  Madhu  Kau l  Vs .  CIT’   ITA No .  89  of  

1999  v ide  order  da ted  17 .1 .2014  and  f ur the r  on  the  dec i s ion  of  the  

Hon 'b l e  Ca lcu t ta  H igh  Cour t  in  ‘CIT  s  Bhara t i  C .Kotha r i ’  (2000)  160  

CTR 0165  and  a l so  on  the  dec is ions  of  t he  var ious  Coord ina te   

Benches  of  the  Tr ibuna l .  We  have  a l so  gone  th rough  the  prov i s ions  of  

s ec t ions  54  & 54F of  t he  Ac t  and  we  do  not  f ind  any such  d i s t inc t ion  

a s  d rawn by the  CIT(A)  o r  an y such   d i ss imi la r i t y in  the  wordings  of  

t he  prov i s ions   f rom which  an y such  conc lus ion  can  be  d rawn  tha t  u / s  

54F  of  t he  Act  t he  inves tmen t  i s  t o  be  cons ide red  and  /  o r  t ha t  u / s  54  

of  the  Act ,  t he  house  must  be  comple ted  wi th in  the  s t i pu la t ed  per iod  

of  t h ree  yea r s  or  tha t  inves tmen t  i s  no t  be  cons ide red .  We  ma y 

fu r ther  po in t  ou t  he re  tha t  even  the  dec i s ion  of  t he  Hon 'b l e  Ca lcu t t a  

H igh  Cour t  i s  i n  r e l a t ion  to  the  p rovi s ions  of   sec t ion  54  on l y,  

where in ,   t he  Hon 'b l e  Ca lcu t t a  H igh  Cour t  has  ca tegor i ca l ly he ld  tha t  

i f  agreement  for  pu rchase  of  re s iden t i a l  f l a t  i s  made  and  the  en t i r e  

amoun t  i s  pa id  wi th in  th ree  yea r s  f rom the  da te  of  s a le ,  the  bas i c  

r equi remen t  for  c la iming  r e l i e f  u / s  54 (1)  of  t he  Act  i s  t o  be  taken  as  

fu l f i l l ed .  The  i ssue ,  t hus ,  i s  squa re l y cove red  in  f avour  of  the  

a s ses see  b y the  var ious  dec i s ions  of  t he  Hon 'b l e  High  Cour t .  

 

5 .  Now the  second  po in t  on  wh ich  c l a im has  been  den ied  to  the  

a s ses see   i s  tha t  t he  a sses see  d id  no t  depos i t  the  amount  of  sa le  
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r ece ip t  in  the  cap i t a l  ga ins  accoun t  s cheme  befo re  the  due  da te  for  

f i l i ng  of  re turn  u /s  139(1)  of  t he  Act .   

6 .  The  Ld .  Counse l  fo r  t he  a s ses see  in  th i s  re spec t  has  submi t ted  

tha t  s ince  the  p rov i s ions  of  s ec t ion  54  a re  benef ic i a l  p rov i s ions  

p romot ing  purchase  /  cons t ruc t ion  of  r e s iden t i a l  houses ,  hence ,  

l i be ra l  cons t ruc t ion  shou ld  be  taken  to  the  provi s ions .  He  has  fu r ther  

submi t ted  tha t  s ince  the  a ssessee  had  compl i ed  wi th  the  inves tment  of  

t he  amoun t  ea rned  in  purchase  /  cons t ruc t ion  of  o the r  house ,  wi th in  

the  s t ipu la ted  pe r iod ,  hence ,  subs tan t i a l  compl i ance  has  been  made  b y 

the  a ssessee .    

7 .  On  the  o the r  hand ,  Ld .  DR whi le  re f e r r ing  to  the  prov i s ions  of  

s ec t ion  54  of  the  Ac t ,  has  submi t t ed  tha t  t he  as ses see  was  requi red  to  

depos i t  t he  cap i ta l  ga ins  in  the  re l evan t  s cheme  and  s ince  the  sa id  

r equi remen t  under  the  p rov i s ions  was  no t  compl i ed  wi th ,  hence ,  the  

a s ses see  i s  no t  en t i t l ed  to  c la im for  t he  benef i t  under  the  exempt ion  

p rovi s ions  of  sec t ion  54  of  t he  Ac t .  

8 .  We  have  heard  the  r iva l  conten t ions .  Befo re  de l ibera t ing  fu r ther  

on  th i s  i s sue  we  wou ld  l ike  to  r eproduce  the  re levan t  p rov is ions  of  

s ec t ion  54  of  t he  Ac t  here in  unde r : -  

“Profit  on sale of property used for residence.  

54.  (1) Subject to the provisions of sub-section (2), where, in the 

case of  an assessee being an individual or a Hindu undivided 

family, the capital gain arises from the transfer of a long-term 

capital  asset , being buildings or lands appurtenant thereto, and 

being a residential  house,  the income of  which is chargeable under 

the head "Income from house property" (hereafter in this section 

referred to as the original asset),  and the assessee has within a 

period of one year before or two years after the date on which the 
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transfer took place purchased, or has within a period of three years 

after that date constructed, one residential house in India,  then,  

instead of  the capital gain being charged to income-tax as income 

of the previous year in which the transfer took place,  it  shall be 

dealt with in accordance with the following provisions of  this 

section, that is to say,— 

 (i)  if  the amount of  the capital gain is greater than the cost  of 

the residential  house so purchased or constructed (hereafter 

in this section referred to as the new asset), the difference 

between the amount of the capital gain and the cost of the 

new asset shall be charged under section 45 as the income of  

the previous year; and for the purpose of  computing in 

respect of the new asset any capital gain arising from its  

transfer within a period of three years of its purchase or 

construction, as the case may be, the cost  shall be nil;  or 

(ii)  if  the amount of  the capital gain is  equal to or less than the 

cost  of the new asset, the capital  gain shall  not be charged 

under section 45; and for the purpose of  computing in 

respect of the new asset any capital gain arising from its  

transfer within a period of three years of its purchase or 

construction, as the case may be,  the cost shall be reduced 

by the amount of the capital gain.  

(2) The amount of the capital gain which is  not appropriated by the 

assessee towards the purchase of  the new asset made within one 

year before the date on which the transfer of  the original asset took 

place, or which is  not utilised by him for the purchase or 

construction of  the new asset  before the date of  furnishing the 

return of  income under section 139, shall be deposited by him 

before furnishing such return [such deposit being made in any case 

not later than the due date applicable in the case of the assessee for 

furnishing the return of  income under sub-section (1) of  section 

139]  in an account in any such bank or institution as may be 

specified in, and util ised in accordance with, any scheme which the 

Central Government may, by notification in the Official Gazette, 

frame in this behalf and such return shall be accompanied by proof 

of such deposit; and, for the purposes of sub-section (1), the 

amount,  if  any, already utilised by the assessee for the purchase or 
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construction of the new asset together with the amount so deposited 

shall  be deemed to be the cost of the new asset :  

Provided  that if  the amount deposited under this sub-section is not 

utilised wholly or partly for the purchase or construction of the new 

asset within the period specified in sub-section (1), then,— 

 (i)  the amount not so utilised shall be charged under section 

45 as the income of  the previous year in which the period of  

three years from the date of the transfer of the original asset  

expires; and 

(ii)  the assessee shall be entitled to withdraw such amount in 

accordance with the scheme aforesaid.  

Explanation.—[Omitted by the Finance Act, 1992, w.e.f. 1.4.1993” 

9 .  A  perusa l  o f  the  above  r eproduced  p rov is ions  of  s ec t ion  54  of  

t he  Ac t  r evea l s  t ha t  i t  dea ls  w i th  the  cap i t a l  ga ins  ea rned  on  sa l e  of  

p rope r t y used  f or  r e s idence  and  as  pe r  t he  provi s ions  of  sub  sec t ion  

(1 )  of  sec t ion  54  of  t he  Ac t ,  i f  an  as ses see ,  a f t e r  sa l e  of  h i s  

r e s iden t ia l  p roper t y,   has  wi th in  a  pe r iod  of  one  yea r  befo re  or  two 

yea r s  a f t e r  t he  da te  of  such  t r ansfe r  or  w i th in  a  per iod  of  t h ree  yea r s ,  

cons t ruc ts  a  r es iden t i a l  house ,  the  cap i t a l  ga ins  wi l l  no t  be  charged   

t o  t ax  up to  the  ex ten t  o f  t he  amoun t  spen t  on  the  purchase  o r  

cons t ruc t ion  of  r es iden t i a l  house .  Sub  Sec t ion  (1 )  of  s ec t ion  54  of  t he  

Ac t  i s  a  subs t an t ive  p rov is ion  enac ted  wi th  the  pu rpose  of  p romot ing  

pu rchase  /  cons t ruc t ion  of  r e s iden t i a l  houses .  However ,  sub  sec t ion  

(2 )  of  s ec t ion  54  i s  an  enabl ing  prov is ion  wh ich  prov ides  tha t  the  

a s ses see  shou ld  depos i t  the  amount  ea rned  f rom cap i ta l  ga ins  in  a  

s cheme f r amed in  th i s  r espec t  by the  Cen t r a l  Government  t i l l  t he  

amoun t  i s  i nves t ed  fo r  t he  pu rchase  /  cons t ruc t ion  of  t he  r e s iden t i a l  

house .   Th is  provi s ion ,  i n  ou r  v iew,  has  been  enac ted  to  ga the r  t he  

r ea l  i n t en t ion  of  the  a sses see  to  inves t  the  amoun t  in  pu rchase  /  
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cons t ruc t ion  of  a  r es ident i a l  house .  As  per  t he  prov i s ions  of  sub  

sec t ion  (1)  of  s ec t ion  54 ,  the  as sessee  has  been  g iven  two yea r s  t ime  

to  pu rchase  and  th ree  yea r s  t ime  to  cons t ruc t  a  re s ident i a l  house  

subsequent  to  the  da te  of  t r ansfe r  of  t he  o r ig ina l  as se t .  A t  t he  t ime  of  

t he  a ssessmen t  p roceed ings ,  subsequen t  to  the  da t e  of  t r ansfe r  of  t he  

o r ig ina l  as se t ,  an  as ses see  ma y c l a im tha t  he  wi l l  inves t  t he  amoun t  

in  purchase  /  cons t ruc t ion  of  a  new house ,  though not  have  taken  an y 

s t eps  towards  tha t  d i r ec t ion  t i l l  then .  In  such  a  scenar io ,  t here  should  

no t  be  an y me thod  or  p rocedure  befo re  the  Assess ing  of f icer  t h rough 

which  he  cou ld  ga the r  t he  r ea l  in t en t ion  of  the  a s ses see ,  a s  t he  

a s ses see ,  by sa yi ng  so ,  ma y de la y the  taxa t ion  of  the  cap i ta l  ga ins  

ea rned  a t  l ea s t  for  th ree  yea r s  f rom the  da te  of  t ransf er  of  o r ig ina l  

a s se t .  Hence ,  sub  sec t ion  (2 )  pu t s  an  embargo  to  the  a ssessee  to  

casua l l y c l a im the  benef i t  o f  s ec t ion  54  a t  the  t ime  of  a ssessmen t ,  

w i thou t  be ing  an y ac t  done  to  show h i s  rea l  i n t en t ion  of  purchas ing  /  

cons t ruc t ing  a  new re s iden t ia l  un i t .  Sub  sec t ion  (2 ) ,  therefo re ,   

governs  the  conduc t  of  t he  a ssessee  tha t  t he  a ssessee  shou ld  put  the  

amoun t  of  cap i t a l  ga ins  in  an  accoun t  in  an y such  bank  or  in s t i t u t ion  

spec i f i ca l ly no t i f ied  in  th i s  re spec t  and  tha t  t he  r e turn  of  t he  as ses see  

should   be  accompan ied  b y submi t t ing  a  p roof  of  such  depos i t ,  hence ,  

sub  sec t ion  (2)  i s  an  enabl ing  p rov is ion  wh ich  gove rns  the  Act  of  t he  

a s ses see ,  who  in t ends  to  c l a im the  benef i t  o f  t he  exempt ion  

p rovi s ions  of  sec t ion  54 .  The  r ea l  pu rpose  of  t he  enab l ing  provi s ion  

i s  t he  compl iance  of  t he  subs t an t ia l  p rov i s ion  of  sub  sec t ion  (1)  t o  

sec t ion  54  of  the  Ac t .  Sub  sec t ion  (2 ) ,  i n  f ac t ,  r egu la t es  the  

p rocedure  f or   the  subs t an t ive  r igh ts  of  t he  exempt ion  p rov is ions  u / s  
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54  of  t he  Act .  Thi s  enab l ing  sec t ion ,  i n  our  v iew,  cannot  abr idge  or  

mod i f y the  subs t an t ive  r igh ts  g iven  v ide  sub  sec t ion  (1 )  of  sec t ion  54  

of  the  Ac t ,  o the rwise ,  the  r ea l  purpose  of  subs t an t ive  p rov is ion    i . e .  

sub  sec t ion  (1)  w i l l  go t  defea t ed .  The  p r imar y goa l  o f  exempt ion  

p rovi s ions  of  sec t ion  54  i s  t o  p romote  hous ing .  The  p rocedura l  and  

enabl ing  p rov is ions  of  sub- sec t ion  (2)  t hus  canno t  be  s t r i c t l y  

cons t rued  to  impose  s t r ic t  l imi t a t ions  on  the  a s ses see  and  in  def au l t  

t hereof  to  den y h im the  benef i t  o f  exempt ion  p rov i s ions .   I n  our  

v i ew,  i f  t he  as sessee  a t  t he  t ime  of  as ses smen t  p roceedings ,  p roves  

tha t  he  has  a l r ead y inves t ed  the  cap i ta l  ga ins  on  the  pu rchase  /  

cons t ruc t ion  of  t he  new re s iden t i a l  house  wi th in  the  s t ipu la ted  

pe r iod ,  t he  benef i t  under  the  subs t an t ive  p rov is ions  of  s ec t ion  54 (1)  

canno t  be  den ied  to  the  a s ses see .  An y d i f f e ren t  o r  o the rwise  s t r i c t  

cons t ruc t ion  of  sub  sec t ion  (2) ,  in  ou r  v iew,  wi l l  defea t  t he  ver y 

pu rpose  and  objec t   o f  the  exempt ion  p rov i s ions  of  s ec t ion  54  of  t he  

Ac t .  Our  above  v i ew,  i s  f or t i f i ed  wi th  the  dec i s ion  of  t he  Hon 'b le  

Karna taka  High  Cour t  i n  the  case  of  CIT   Vs .  Shr i  K  Ramachandra  

Rao ,   ITA No .  47  of  2014  c /w  ITA No .  46 /2014,  ITA No .  494 /2013 

and  ITA No.  495 /2013,  dec ided  v ide  o rder  da t ed  14 .7 .2014  where in  

the  Hon 'b l e  High  Cour t  has  d i r ec t ly dea l t  w i th  th i s  i s sue  whi le  

i n te rpre t ing  the  iden t i ca l  worded  prov is ions  of  s ec t ion  54F(2)   o f  t he  

Ac t .  The  fo l lowing  ques t ion  of  l aw was  f r amed b y the  Hon 'b l e  High  

Cour t  on  th i s  i s sue : -  

“2) When the assessee invests the entire sale consideration in 

construction of a residential house within three years from the 

date of transfer can he be denied exemption under Section 

54F on the ground that he did not deposit the said amount in 
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capital gains account scheme before the due date prescribed 

under Section 139(1) of the IT Act?” 

 

10 .  The  sa id  ques t ion  has  been  answered  by the  Hon 'b le  High  Cour t  

i n  the  f o l lowing  words : -  

“As is clear from Sub Section (4) in the event of the assessee not 

investing the capital gains either in purchasing the residential 

house or in constructing a residential house within the period 

stipulated in Section 54 F(1), if the assessee wants the benefit 

of Section 54  F, then he should deposit the said capital gains in 

an account which is duly notified by the Central Government. In 

other words if he want of claim exemption from payment of 

income tax by retaining the cash, then the said amount is to be 

invested in the said account. If the intention is not to retain cash 

but to invest in construction or any purchase of the property 

and if such investment is made within the period stipulated 

therein, then Section 54 F(4) is not at all attracted and therefore 

the contention that the assessee has not deposited the amount in 

the Bank account as stipulated and therefore, he is not entitled 

to the benefit even though he has invested the money in 

construction is also not correct.” 

 

11 .  Though the  Hon 'b l e  High  Cour t  i n  re l a t ion  to  the  i s sue  of  c la im 

of  exempt ion  u /s  54F of  the  Ac t  has  he ld  tha t  wha t  ma t t e rs  i s  t he  

in ten t ion  of  the  a s ses see  to  purchase  /  cons t ruc t  new house .  The  

Hon 'b l e  Karna taka  High  Cour t  has  he ld  tha t  i f  t he  in t en t ion  i s  no t  t o  

r e ta in  cash  but  t o  inves t  in  cons t ruc t ion  o r  an y pu rchase  in  prope r t y  

and  i f  such  inves tmen t  i s  made  wi th in  the  pe r iod  s t ipu la ted  there in ,  

t han  sec t ion  54F(4 )  i s  no t  a t  a l l  a t t r ac t ed .  We  ma y c l a r i f y he re  tha t  

p rovi s ions  of  s ec t ion  54 (2)  a r e  a lmos t  i den t ica l ly  worded  a s  in  
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sec t ion  54F(4 )  of  t he  Ac t .   Admi t t ed l y,  i n  th i s  ca se ,  t he  as ses see  has  

inves ted  the  amoun t  fo r  the  purchase  /  cons t ruc t ion  of  the  house  

wi th in  the  s t i pu la t ed  pe r iod  a s  a l so  observed  above  whi l e  dec id ing  

the  f i r s t  i s sue .  The  a ssessee  has  proved  such  inves tmen t  du r ing  the  

a s ses sment  proceed ings  and ,  t hus ,  the  a s ses see  has  compl i ed  wi th  the  

r equi remen t  of  subs tan t ive  provi s ions  and ,  t hus ,  i s  en t i t l ed  to  the  

c l a im of  exempt ion  u / s  54F  of  t he  Ac t .  In  v i ew of  t h i s ,  we  d i r ec t  t he  

Assess ing  of f ice r  t o  gran t  exempt ion  to  the  a sses see  a s  pe rmiss ib le  

under  the  provi s ions  of  s aec i ton54  of  the  Ac t .  

12 .  In  the  re su l t ,  the  appea l  o f  the  a sses see  s t ands  a l lowed .   

Order  p ronounced  in  the  Open Cour t  on  05 .02 .2018 

 Sd / -        Sd / -  

    (ANNAPURNA GUPTA)          (SANJAY GARG) 

  ACCOUNTANT MEMBER      JUDICIAL MEMBER 

Dated :  05 .02.2018 
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