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C. A No.11733/2016
SLP(C) No. 34614/ 2016
C. A No. 13569/ 2015
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ORDER

These are the petitions and appeal s fil ed by t he | ncome Tax
Departnent agai nst the orders passed by various H gh Courts
granting benefit of depreciation on the assets acquired by
t he respondent s- assessees. It isanmatter of recordthat all the
assessees are charitable institutions regi stered under Section
12A of the I ncone Tax Act (hereinafter referredto as 'Act'). For
this reason, in the previous year to the year with which we are
concerned and i n whi ch year the depreciation was cl ai ned, the
entire expenditureincurred for acquisition of capital assets was
treated as application of i ncone for charitabl e puruposes under
Section 11(1)(a) of the Act. The viewtaken by the Assessing
Gficer in disallow ng the depreciation which was clai ned under
Section 32 of the Act was that once the capital expenditureis treated

as application of inconme for
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charitabl e purposes, the assessees had virtual |l y enj oyed a 100
per cent wite of f of the cost of assets and, therefore, the grant
of depreciation would amount to giving double benefit to the
assessee. Though it appears that in nost of these cases, the AT
(Appeal s) had affirnmed the view, but the | TAT reversed t he sane and
the Hgh Gourts have accepted the decision of the |TAT thereby
di smssing the appeals of the

I nconme Tax Departnent. Fromthe judgnments of the H gh Courts,
it can be discerned that the H gh Courts have prinarily
foll oned the judgnent of the Bonbay H gh Court in

" Conm ssi oner of | ncomne Tax v. Institute of Banking
Personnel Selection (1BPS)" ((2003) 131 Taxman 386 (Bonbay)] .

In the said judgnent, the contention of the Departnent
predi cated on double benefit was turned down in the follow ng
manner :

3. As stated above, the first question which requires
consideration by this Court is: whet her depreciation was
al | onabl e on the assets, the cost of which has been
fully all owed as application of i ncone under section 11
inthe past years? Inthe case of AT v. Minisuvrat Jai n 1994
Tax Law Reporter, 1084 the facts

were as follows. The assessee was a Charitable
Trust. It was registered as a Public Charitable
Trust. It was also registered with the Conm ssi oner
of Inconme Tax, Pune. The assessee derived incone
fromthe tenple property which was a Trust property.
Duri ng the course of assessnent proceedi ngs for
assessnment years 1977-78, 1978-79 and 1979-80, the
assessee clainmed depreciation on the value of the
bui | di ng @" mand t hey al so cl ai ned depreci ati on on furniture
@ 5% The question which arose before the Court for
determ nati on was : whet her depreciation could be deni ed
to the assessee, as expenditure on

acquisition of the assets had been treated as
application of incone in the year of acquisition? It was
held by the Bonbay H gh Court that section 11 of the
I ncome Tax Act makes provision in respect of
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conput ati on of income of the Trust fromthe property held
for charitable or religious purposes and it al so provides
for application and accunul ati on of i ncone. On the ot her
hand, section 28 of the Income Tax Act deals wth
chargeabil ity of income fromprofits and gai ns of busi ness
and section 29 provi des that i ncome fromprofits and gai ns
of business ahll be conputed in accordance with section
30 to section 43C. That, section 32(1) of the Act provides
for depreciation in respect of building, plant and
nmachi nery owned by the assessee and used for business
purposes. It further providesfor deduction subject to
section 34. In

that matter also, asimlar argunent, as in the present
case, was advanced on behal f of the revenue, nanely, that
depreci ati on can be al | owed as deducti on only under section
32 of the I nconme Tax Act and not under general principles.

The Court rejected this argunent. It was held that

normal depreciation can be considered as a legitimte
deduction in conputing the real incone of the assessee
on general principles or under section 11(1)(a) of the
| ncome Tax Act The Court rejected the argunment on behal f
of the revenue that section 32of the I nconme Tax Act was
the only section granting benefit of deducti on on account
of

depreci ati on. It was held that inconme of a

Charitable Trust derived form building, plant and
nmachi nery and furniture was |i abl e to be conputed i n nor nal

commer ci al manner al t hough t he Trust nmay not be carrying
on any business and the assets in respect whereof
depreciationis clai med may not be busi ness assets. Inall

such cases, section 32 of the Incone Tax Act providing
for depreciation for conputation of i ncome derived from
busi ness or profession is not

appl i cabl e. However, the inconme of the Trust is

requi red to be conput ed under section 11 on comerci a

principles after providing for allowance for norna

depreci ati on and deduction thereof from

gross incone of the Trust. In view of the
aforesatated judgnment of the Bonbay High Curt, we
answer question No. 1 in the affirmative i.e., in

favour of the assessee and agai nst the Department.

4. Question No. 2 hereinisidentical tothe question which
was raised before the Bonbay H gh Court in the case of
Director of Incone-tax (Exemption) v. Franjee Cawasjee
Institute [1993] 109 CTR463. Inthat case, the facts were

as follows: The assessee was the
Trust. | t derived its incone from depreciable
assets. The assessee took i nto account depreciation on
t hose assets in conputing the incone of the Trust. The I TO
hel d t hat depreciation could not be taken into account
because, full capital expenditure had
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been allowed in the year of acquisition of the
assets. The assessee went in appeal before the
Assi st ant Appel | at e Conm ssi oner. The Appeal was
rej ected. The Tri bunal, however, took the viewthat when
the ITOstated that full expenditure had been all owed in
the year of acquisition of the assets, what he really
meant was that the anpbunt spent on acquiring those
assets had been treated as 'application of i ncone' of the
Trust intheyear i nwhichtheincone was spent i nacquiring
those assets. This did not mean that in conputing income
fromthose assets in subsequent years, depreciation in
respect of those assets cannot be taken into account.
Thi s viewof the Tribunal has been confirned by t he Bonbay
Hi gh Court in the above judgnment. Hence, Question No.
2 is covered by the decision of the Bonbay H gh Court in
t he above Judgnent. Consequently, Question No. 2 is
answered in the Affirmative i.e., in favour of the
assessee and agai nst the Departnent.”

After hearing | earned counsel for the parties, we are of
t he opi nion that t he af oresai d vi ewt aken by t he Bonbay H gh Court

correctly states the principles of lawand there is no need to

interfere with the sanme.

It may be nentioned that nost of the H gh Courts have taken
the aforesaid vieww th only exception thereto by the H gh Court
of Keral a which has taken a contrary view in 'Lissie Mdical

Institutions v. Comm ssioner of |ncone Tax'.

It may also be nentioned at this stage that the
| egislature, realising that there was no specific provision in
this behalf in the Incone Tax Act, has nmade amendnent in

Section 11(6) of the Act vide Fi nance Act No. 2/2014 whi ch becane
effective fromthe Assessnent Year 2015-2016. The Del hi H gh
Court has taken the viewand rightly so, that the sai d anendnent

IS prospective in nature.
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It also follows that once assessee is allowed
depreciation, he shall be entitled to carry forward the
depreciation as well.

For the aforesai d reasons, we affirmthe viewtaken by the

H gh Gourts in these cases and dismss these natters.

[ ASHOK BHUSHAN ]

New Del hi ;
Decenber 13, 2017.
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| TEM NO. 101 COURT NO. 6 SECTI ON |11

SUPREME COURT OF | NDI A RECORD
OF PROCEEDI NGS

Cvil Appeal No. 7186/2014

COVM SSI ONER OF | NCOVE TAX- 111, PUNE Appel | ant (s)
VERSUS

RAJASTHAN AND GUJARATI CHARI TABLE
FOUNDATI ON POONA Respondent (' s)
W TH

C.A No. 1453/2017 (XV)

C.A. No. 1067/2017 (XV)

C.A No. 1565/2017 (IV-A)

C.A No. 3822/2017 (IV-A)

C. A No. 4452/2017 (IV-A)
SLP(C) No. 8179/2014 (IV-B)

C.A No. 3174/2016 (XV)

C.A. No. 3618/2016 (XV)

C.A No. 5153/2017 (XV)

C.A No. 6059/2017 (IV-A)

C.A No. 5171/2016 (

SLP(C) No. 17312/2015 (XIV)

SLP(C) No. 17629/2014 (XV)

SLP(C) No. 19779/ 2015 (IX)

SLP(C) No. 17313/2015 (XIV)

SLP(C) No. 17314/2015 (XIV)

SLP(C) No. 17315/2015 (XI'V)

SLP(C) No. 21374/2015 (XIV)

|

C.A No. 7012/2015 (I11)
SLP(Q No. 17630/2014 (X V)
C.A No. 8368/2014 (II1)
SLP(C) No. 20837/2014 (I11)
C.A No. 7376/2014 (I11)
SLP(C) No. 20296/ 2015 (1X)
SLP(C) No. 20836/2014 (111)
C.A MNo. 6112/2015 (

C.A No. 7173/2016 (XV)

C.A MNo. 6612/2015 (I11)
C.A No. 8019/2016 (|V- )
C.A  No. 10405/2016 (IV
SLP(C) No. 33940/ 2013 (I1X)

)
A

-A)
. No. 9813/2014 )

SLP(C) No. 37618/2013 (IX)

L
C A No. 7927/2015 (Il
C.A No. 9722/2016 (|V-
C.A No. 9957/2016 (XV)
C.A No. 8908/2015 (|V
CA (

L
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C.A No. 10451/2016 (I11)

C.A No. 11027/2013 (111)

C.A No. 10695/ 2016 (I V-A)
SLP(C) No. 33757/ 2016
(1X) C. A No.
11806/ 2016 (XV) C. A
No. 11733/ 2016 (1V-A)
SLP(C) No. 34614/2016
(1v-A

13569/ 2015 ( XV)

14608- 14609/ 2015  (111-A)

11734/ 2016 (IV-A)

11805/ 2016 (I11)

1066/ 2017 ( XV)

11978/ 2016 (XV)

12280/ 2016 ( XV)

14672/ 2015 (I11)

14252/ 2015 ( XV)

794/ 2014 (1V-A)
SLP(C) No. 30624/2017 (XIV)
(Wth I A No. 110544/ 2017- CONDONATI ON OF DELAY I N FILING |A
No. 110546/ 2017- EXEMPTION FROM FILING C/C OF THE | MPUGNED
JUDGMVENT and 1A No.110545/2017- CONDONATI ON OF DELAY | N
REFI LI NG)
C.A. No. 18430/2017 (XV)
(Wth I A No. 106430/ 2017- CONDONATI ON OF DELAY I N FI LI NG

Date : 13-12-2017 These matters were call ed on for heari ng t oday.

QRAM :
HON' BLE MR JUSTI CE A. K. SIKRI
HON BLE MR JUSTI CE ASHOKX BHUSHAN

For parties

Pi nky Anand, ASG

Yashank Adhyaru, Sr. Adv.
Arijit Prasad, Adv.
Raj i v Nanda, Adv.

Sni dha Mehra, Adv.

Rupesh Kumar, ADV.

D L. Chidanand, Adv.

Gargi Khanna, Adv.
Sadhna Sandhu, Adv.
Kriti Dua, Adv.

M. Hemant Arya, Adv.

Ms. Anil Katiyar, AOR

M. Shashi M Kapila, Adv.

M. Pravesh Sharma, Adv.

M. S ddharth Kapila, Adv.

Ms. Mal vi ka Kapila, Adv.
M
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Sushi | Kumar, Adv.
Vi kas Mehta, Adv.
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Amt Anand Tiwari, Adv.

Vi shakha, Adv.

Shadan Farasat, Adv.

Rudr akshi Deo, Adv.

Ved Jain, Adv.

Pranjal Srivastava, Adv.
Praveena Gautam AOR
Jitesh Prakash Qupta, Adv.
Anusueya, Adv.

Dhani sh Kurmar, Adv.

T. R B. Sivakumar, AOR
Sent hil Jagadeesan, ACR
Shruti Iyer, Adv.
Sonakshi Mal han, Adv.
Suriti Chowdhary, Adv.
Ranmeshwar Prasad Goyal, AOR
Salil Agarwal, Adv.
Madhur Agarwal, Adv.
Bhargava V. Desai, ACR
Akshat Mal pani, Adv.

Vi kas Mehta, AOR
Shadan Farasat, ACR
Jatin Zaveri, AOR

H D Thanvi, Adv.

Preeti Thanvi, Adv.

Rishi Mtoliya, ACR

S C Tiwari, Adv.

Jatin Zaveri, Adv.

Neel Kamal M shra, Adv.
B. P. Sarangi, Adv.

S. Sarfaraz Karim
M. Simanta Kumar,
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dv. M. Anbar Qamaruddi n, AOR
M. Roni 0 John, Adv.

Ms. Vanita Bhargava, Adv.

M. A ay Bhargava,

Adv. M. Abhi saar Bairagi,

Adv. MS. Khaitan & Co., ACR
M. Gagan CGupta, AOR

M. Prateek K Chadha, Adv.

Ms. M hira Sood, AOR

M. Vinodh Kanna B., ACOR

Ms. Arti Singh, AOR
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Pooj a Si ngh, Adv.
Parag P. Tripathi, Sr. Adv.

A.V.Rangam ACR

Buddy A.Ranganadhan, Adv.
M shi ka Baj pai, Adv.

A ay Vohra, Sr. Adv.
Kavita Jha, AOR

Bhuwan Dhoopar, Adv.
Sanj ay Bansal, Sr. Adw.
Aljo K. Joseph, Adv.
Shel na K., Adv.
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UPON hearing the counsel the CGourt nmade the fol |l ow ng
ORDER

The matters are dismssed in terns of the signed order.

(NIDH  ABUJA) M.A KUVARI SHARMA)
COURT MASTER COURT MASTER

[ Signed order is placed on the file.]

Download Source- www.taxguru.in

10





