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O R D E R 

 

PER ANNAPURNA GUPTA, A.M. :  

  Both the appeals have been fi led by the same 

assessee.  While the appeal in ITA No.667/Chd/2010 is 

against the order of  Commissioner of  Income Tax-II I ,  

Ludhiana dated 23.3.2010, passed u/s 263 of the Income 

Tax Act,  1961 (in short ‘ the Act ’ )  relat ing to assessment 

year 2005-06, the appeal in ITA No.954/Chd/2016 is 

against the  order passed by the Commissioner of  Income 

Tax levying penalty under section 271(1) (c)  on account of 

addit ion made in the order passed under section 263 of the 

Act.     
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2.  Since both the appeals are interconnected, they 

were heard together and are being decided by this common 

order.    We shall  be f irst taking up the appeal f i led by the 

assessee against the order passed by CIT under section 263 

of the Act in ITA No.667/Chd/2010. 

ITA No.667/Chd/2010: 

3.  At the outset,  it  may be pointed out that the 

present appeal was dismissed in l imine for want of 

prosecution vide order dated 10.6.2013 but was thereafter 

recal led in consequence to a Miscel laneous Application f i led 

by the assessee, vide order of  the I .T.A.T. dated 21.10.2016 

in MA/11/2016.  In pursuance to the said order,  the case 

was f ixed for hearing before us. 

4.   The facts of  the present case are that init ial ly 

assessment under section 143(3) of  the Act was passed in 

the case of  the assessee for the impugned assessment year 

i .e.  assessment year 2005-06 vide order dated 25.6.2007.  

Thereafter on perusal of  the assessment record, the 

Ld.CIT(Appeals) found that the order passed by the 

Assessing Off icer was erroneous causing prejudice to the 

interest of  the Revenue, since the assessee had been 

incorrectly al lowed claim of exemption of  Long Term Capital 

Gains under section 54F of the Act to the extent of 

Rs.15,06,457/-. The Ld.CIT(Appeals)  found from the records 

that the assessee had shown Long Term Capital  Gains 

amounting to Rs.35,13,572/- during the impugned year and 

has reduced therefrom a sum of Rs.15,06,457/- which was 
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claimed as deduction u/s54F of the Act.   The 

Ld.CIT(Appeals) found from the records that in the 

preceding assessment year also i.e.  assessment year 2004-

05 the assessee had earned Long Term Capital  Gains  and 

had claimed deduction u/s 54 and 54F of the Act.   The 

assessee, he found, had started the construction of  the 

house property in assessment year 2004-05 and had 

claimed deduction under section 54F on the capital  gains 

computed for the said assessment year i .e.  assessment year 

2004-05.  I t  was further noticed that the assessee had 

continued to take exemption of the same construction in 

assessment year 2005-06 also to the extent of 

Rs.15,06,457/-, which claim had not exhausted in the 

preceding  year.   The  Ld. CIT  found  the   aforesaid   

claim to be inel igible as per the provisions of law and, 

therefore,  issued notice under section 263 of the Act for 

reviewing the order passed by the Assessing Officer.   The 

contents of  the notice issued to the assessee are as under:  

II).      After the perusal of the assessment record for the A. Y.2005-

06, the order is found to be erroneous so far prejudicial to the 

interest of revenue on the following point:- 

During the year under consideration the assessee has sold various 

new Long Term Capital Gains assets on which deduction under section 

54F of Rs.15,06,457/- has been claimed which pertains to transaction 

of original assets made in A.Y. 2004-05. The deduction of 

Rs.15,06,457/- pertaining to last year's transaction appears o have 

been wrongly claimed against the Long Term Capital Gains of this 

year. The details of the transactions shown in A. Y. 2004-05, as per the 

copy of computation of taxable income filed by the assessee for A. Y. 

2004-05 is as under:- 

Less : Loss b/fd A.Y 98-99   2.83,102    5,08,274 

Add : ½ share in sales   

consideration of plot.      19,07,700  

         24,15,974 
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Less: under section 54 & 54F    39,81,050 
Excess investment      15,65,076 

 

In A.Y. 2005-06 

In A.Y, 2005-06 against the Long Term Capital Gains arising out of 
sale of new assets has made the following deductions : 
 
Long Term Capital Gains after indexed cost       35,13,572 
Less: Exemption under section 54F 
Investment as per last return in residential  15,65,076 
Add: Construction during the year 04-05     1,42,108 
Add: Construction during the year 05-06    3,02,590  
         20,09,774 
 
Less :            5,03,317 
             15,06,457 
         20,07,115 

 

The deduction of Rs. 15,06,457/- claimed under section 54F in this 
year pertains to Long Term Capital Gains transaction conducted in 
A. Y. 2004-05. The original assets were transferred in A.Y. 
2004-05. The cost of investments in new assets in A.Y. 04-05 was 
already more than the capital gain arising on a/c of original assets of 
A.Y.04-05. The excess investments made in the new asset in A.Y. 
04-05 could not be carried forward (like the unabsorbed business 
loss/depreciation) to the next year.   The sum of Rs.15,06,457- is in 
regard to new asset of A.Y. 04-05 where the investments were 
already more than the capital gain arising out of original assets 
in A.Y, 04-05.  The deduction of Rs.75,06,457/- made in A.Y.  
05-06 is against other assets (not the original assets of A. Y. 04-
05) which were sold in this year and that too is not against "net 
consideration" but against capital gains arrived at after adjustments 
of indexed costs. The deduction of Rs.15,06,457/- against the Long 
Term Capital Gains of this year is not as per Sect. 54F of the Act. 
The Assessing Officer has erred in allowing deduction  of   
Rs.15,06,457/-  while  computing the  LTCG for this Assessment 
Year.     It is also not apparent whether in  regard to 
expenditure of Rs.3.02,590/- incurred for 05-06, the provisions of 
54F(4) were satisfied/ applicable and whether the new asset 
was constructed within   three   years.   There   appears   to   be   
under   assessment   of LTCG/income. 

Ill).     The  order has  been passed  by the Assessing  Officer in  
a perfunctory manner   Therefore, in view of the above, the 
order of the Assessing Officer passed u/s 143(3) of the IT Act is 
erroneous as we// as prejudicial to the interest of the revenue. You are 
given opportunity of being heard and show cause why the impugned 
order be not enhanced/modified/cancelled or set aside for fresh 
assessment u/s 263 of the Act In this office on 23-2-2010 at 3.30 pm.” 

5.  The assessee responded by f i l ing reply to the 

aforesaid notice stating that i t  had not violated any of  the 

condit ions/requirements provided under section 54F by 
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virtue of  claiming deduction under the said section 

amounting to Rs.15,06,457/- and, therefore,  chal lenged the 

power exercised by the CIT under section 263 of the Act.  

The Ld.CIT did not f ind any merit  in the contention of  the 

assessee.  The Ld.CIT thereafter held that deduction 

claimed under section 54F of Rs.15,06,457/- was not as per 

law and directed the Assessing Off icer to recompute the 

income by denying the said deduction. 

6.   Aggrieved by the said order the assessee has come 

up in appeal before us.  During the course of hearing the 

Ld. counsel for the assessee at the outset stated that the 

assessment order had been subject to review by the CIT on 

the same issue earl ier also and after considering the reply 

f i led by the assessee the proceeding init iated under section 

263 of the Act had been dropped by the CIT.  The Ld.  

counsel for the assessee drew our attention to the fol lowing 

documents to substantiate i ts above contention: 

i )  Copy of  notice dated 14.12.2007 issued by the 

CIT-II I ,  Ludhiana placed at Paper Book page No.1. 

The contents of the aforesaid notice are as under:  

 “On gong through your assessment records 

for  the A.Y.  2005-06, i t  is  seen that you have 

claimed exemption of  Rs.15,06,457/- under 

section 54F out of  Long Term Capital  Gain of  

Rs.35,13,572/-.  The sum of  Rs.15,06,457/- is 

pertain ing to transaction of  Long Term Capital  

Gain of  the previous year relating to the 

assessment year 2004-05. Thus sum of  

Rs.15,06,457/- is in regard to the or ig inal  
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assets which were sold during the assessment 

year 2004-05 and in that assessment year the 

investments already exceeded the capital  gain 

ar is ing out of  sale of  or ig inal  assets.  The 

deduction of  Rs.15,06,457/- c laimed for the 

assessment year  2005-06 is against the other  

or ig inal  assets  which were sold in the 

assessment year 2005-06. The deduction of  

Rs.15,06,457/- claimed under sect ion 54F in the 

return of   income for the assessment year 2005-

06 is not correct on facts and law.  

From the above facts i t  is  apparent that the 

assessment order al lowing exemption of  

Rs.15,06,457/- under section 54F f ramed by the 

ITO, VI(1)  Ludhiana v ide order under section 

143(3)  dated 25.6.2007 is erroneous and 

prejudic ial  to the interest of  revenue. However,  

before invoking the provis ions of  section 263(1)  

of  the IT  Act,  you are hereby g iven an 

opportunity of  be ing heard in person or through 

your Author ized Representat ive on 3.1.2008 at 

12.30 P.M.”s”  

i i )  Copy of  reply dated 3.1.2008 f i led in response to 

the notice of  the Commissioner of  Income Tax-II I  

placed at Paper Book page Nos.2 and 3, the contents of 

which are as under:  

“To 

The Commissioner of Income Tax-Ill,  

Aayakar Bhawan,Rishi Nagar, 

Ludhiana 

Ref No.CIT-III/Ldh/JB/07-08/ 

Subject: Reply to your notice u/s 263 (1) of the Income Tax Act, 1961 in 

case of Sr. Baljit Singh Prcp. M/s Ryait Enterprises, R/o 197-198-F, 

Shaheed Bhagat Singh Nagar, Pakhowal Road, Ludhiana PAN : 

AAZPR4972K- Assessment year 2005-06. 
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Sir 

In response to your notice in the abovesaid case it is humbly 
requested that: 

As shown in the last income tax return out of the exceeded 
amount Rs.970000/- was the balance standing in capital gain account 
which was spent on construction after the sale of original asset during 
the assessement year 2005-06, Rs.105000/-was the construction 
expenses incurred during the month of May, 2004 and the balance was 
the excess investment in residential purchase As these investments 
were made prior to filing of income tax return these were clearly 
shown while the income tax return of the earlier year had been filed. 
On going, through the provisions of section 54F it is clear that the basic 
requirements for claiming deduction are: 

i)       Transfer of any long, term capital asset. 
a)      Within a period of one year before or two years after the date on 
which the transfer took place purchase, or with in a period of three 
years after that date construction of a residential house. 
iii)      Owning of one residential house on the date of transfer. 

Thus the assessee has met with all the requirements provided 
u/s 54F and claimed deduction u/s  54F. There is nothing in the 
section which bars the assesses to claim the deduction regarding 
exceeded investment of earlier year. Bars provided u/s 54F 
regarding claiming of exemption are not applicable to assessee. 

On plain reading of section 54F it seems that the assessee is entitled 
to claim exemption on full investments again as the assessee has 
met with all the requirements provided u/s i4F but tills can never be 
the intention of the legislation so the assessee claimed deduction only 
on the exceeded investments. 

Thus the deduction claimed in the return is correct on facts and law 
and assessment order allowing deduction is correct. 

There are some judgments also on the basis of which it is very much 
clear that the powers u/s 263 should not be used in the case 
present: 

The assessing, officer had taken all the details of assessment year 
2004-2005 which has been placed on file so the assessing officer 
rightly interpreted the provisions of Section 54F and allowed the 
exemption. So the judgment of lTAT Mumbai Bench (7007) 162 
Taxmann 39 Mag. is applicable to this case. 

Judgment of Punjab and Haryana high court in Commissioner of 
Income Tax, Patiala Vs.Vinod Kumar Gupta, (2007) 165 Taxman 
225, decided on Feb. 28,2007, is also relevant in which the 
Assessing Officer while framing assessment treated a receipt, to be a 
capital receipt. The Ho’nble high court held-merely because there was 
a second opinion possible on same facts. Commissioner could not, in 
those circumstances, exercise powers under section 263. Thus the 
provisions of section 263(1) should not be invoked. 

Thanking you 

Place : Ludhiana      Yours sincerely, 

Date : 03/01/08 
(Sanjeev Garg Advocate) 
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i i i )  The order passed by the learned CIT  dropping the 

proceeding initiated under section 263 dated 

26.3.2008 placed at Paper Book page No.5  

7.   The Ld. counsel for the assessee thereafter drew 

our attention to the notice issued in the second round 

which is reproduced in the earlier part of  our order.   The 

Ld. counsel for the assessee pointed out from the above 

documents that the order of  the Assessing Off icer had been 

subject to review  earl ier also on the identical issue and 

after being convinced and satisfied with the reply of  the 

assessee the proceeding had been dropped.  The Ld. counsel 

for the assessee, therefore,  stated that the review 

proceedings again could not be init iated on the same issue.  

In support of  its contention the Ld. counsel for the assessee 

rel ied on the order of  the I .T.A.T.,  Delhi Bench in the case 

of  Shri Satya Prakash Gupta Vs. ITO in ITA 

No.2730/Del/2013 wherein, the Ld. counsel for the 

assessee pointed out,  that i t  was categorical ly held in 

identical set of circumstances that the second round of 

revisionary proceedings were i l legal and the order passed 

under section 263 of the Act was not sustainable.  

8.   The learned D.R. at this juncture stated that 

there must be no bar in reviewing an assessment order 

twice on the identical  issue even when the earl ier 

proceedings have been dropped.  The argument of  the 

learned D.R. was that by placing such a bar there may be 

possibi l i ty of  an error being perpetuated, which may have 
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occurred by virtue of  the dropping of  the earl ier 

proceeding,.   The learned D.R. placed rel iance on the order 

of  the Hon'ble Apex Court in the case of  Distributors 

(Baroda) P.Ltd. vs.  Union Of India & Ors (1985) 155 ITR 

120(SC) 

9.  We have heard the contentions of  both the parties 

and perused the orders of the authorit ies below.  The issue 

and the error as per the Ld.CIT which had occurred in the 

order of  the Assessing Off icer which required init iat ion of 

review proceedings in the present case was that the 

assessee had wrongly claimed and been al lowed deduction 

under section 54F of the Act from the Long Term Capital 

Gain earned by it  on account of  construction of  house 

undertaken by it  to the extent of  Rs.15,06,457/-.   The 

reasoning being that the deduction on account of  purchase 

of  land and construction undertaken on the said land, u/s 

54 and 54F, had been claimed and been al lowed to the 

assessee in the preceding assessment year i.e.  assessment 

year 2004-05.  The contention of  the Revenue is that once 

deduction u/s 54 and 54F of the Act has been claimed on 

account of  house constructed against capital  gain earned 

during the year,  any surplus remaining therefrom cannot be 

carried over to the next year and claimed as deduction from 

capital  gain earned in the succeeding year.  

10.  Clearly and undisputedly this issue was examined 

by the CIT in proceeding init iated under section 263 of the 

Act vide his notice dated 14.12.2007 and due reply f i led by 
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the assessee, after considering which and after being 

satisf ied by which the proceedings were dropped. The 

present proceeding having been init iated on the identical 

issue are clearly unsustainable in law since it  simply 

tantamounts to review of the order of  the CIT and not of  the 

Assessing Off icer.   The Coordinate Bench of the I .T.A.T. in 

the case of  Shri  Satya Prakash Gupta (supra) has in 

identical  circumstances held that the successor CIT 

becomes functus of f ic io in this regard after the exercise 

conducted by the predecessor CIT.  Therefore,  we have no 

hesitation in holding that the order passed under section 

263 is not sustainable on this ground alone.  

11.  As far as the argument of  the learned D.R. that 

such a finding would lead to perpetuation of  an error,  the 

Ld.DR was asked at Bar to demonstrate in the present case 

as to what error would be perpetuated.  To this, the learned 

D.R. responded by saying that the claim of deduction under 

section 54F by the assessee was in contravention of 

provisions of law and by sett ing aside the order of  the CIT 

for the reason that the issue had already been examined by 

the earl ier CIT, the error of  al lowing deduction to the 

assessee under section 54F of the Act would continue to be 

perpetuated.  

12.  We f ind no merit in this contention of the learned 

D.R.  The explanation given by the assessee in this regard 

vide its reply submitted to the CIT in the earlier proceeding 

and even in the present proceeding, we find is plausible and 
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reasonable.   A bare reading of  sections 54 and 54F of the 

Act nowhere states that the surplus remaining after 

claiming deduction u/s 54/54F on account of  construction 

of  house property undertaken in a year,  would not be 

al lowed set of f  against Long Term Capital  Gain earned in 

the succeeding year.   There is no such specif ic bar provided 

in section.  The learned D.R. also agreed to this.   Therefore,  

as long as the  condit ions specified under section 54F are 

ful f i l led, the interpretation and understanding of  section as 

taken by the assessee and also by the earl ier CIT cannot  be 

said to be perverse and grossly against law. Therefore,  the 

argument of  the learned D.R. that an error would be al lowed 

to be perpetuated by sett ing aside the present order of  the 

Ld.CIT on technical grounds, we find has no merit.   

13.  In view of the above we allow the appeal of  the 

assessee and set aside the order passed by the Ld. CIT 

under section 263 of the Act.   The addit ion made of 

Rs.15,06,457/- is,  therefore,  directed to be deleted. 

14.  The appeal of  the assessee in ITA 

No.667/Chd/2010 is al lowed. 

ITA No.954/Chd/2016: 

15.  The present appeal relates to levy of  penalty on 

the addit ion made of  Rs.15,06,457/- by denying deduction 

u/s 54F of the Act against Long Term Capital  Gains earned 

by the assessee.  Since the impugned addit ion has been 

deleted by us in our order passed in ITA No.667/Chd/2010, 
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there remains no basis for levy of  penalty u/s 271(1) (c)  of 

the Act and penalty levied, therefore,  amounting to 

Rs.3,38,050/- is also deleted. 

16.  The appeal of  the assessee in ITA 

No.954/Chd/2016 is al lowed. 

17.  In the result,  both the appeal of the assessee are 

al lowed. 

Order pronounced in the open court.  
                   
 
             Sd/-             Sd/- 

    (SANJAY GARG)         (ANNAPURNA GUPTA)   
JUDICIAL MEMBER            ACCOUNTANT MEMBER 

Dated :  1s t August, 2017 

*Rati* 
Copy to:  

1. The Appellant 
2. The Respondent 
3. The CIT(A) 
4. The CIT 
5. The DR  

Assistant Registrar,  
ITAT, Chandigarh 
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