
 

 

आयकर अपील
य अ�धकरण, अहमदाबाद �यायपीठ ‘डी’, अहमदाबाद ।  

IN  THE  INCOME  TAX  APPELLATE  TRIBUNAL 

   “ D ”   BENCH,   AHMEDABAD 

 

सव��ी एस.एस.गोदारा, �या�यक सद�य  एव ं �द�प कुमार के�डया, लेखा सद�य के सम� । 
BEFORE SHRI S.S. GODARA,  JUDICIAL MEMBER  & 

SHRI PRADIP KUMAR KEDIA,  ACCOUNTANT MEMBER 
 

आयकर अपील सं./I.T.A. No.2878/Ahd/2013 

(�नधा�रण वष� / Assessment Year :  2010-11) 

 

The ACIT 
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Majuragate, Surat 

बनाम/ 
Vs. 

Shri Shreenarayan Sitaram 

Mundra 

7
th

 Floor 

Ambaji Market 

Ring Road, Surat 

�थायी लेखा सं./जीआइआर सं./PAN/GIR No. :  ABVPM 9707 C      

(अपीलाथ' /Appellant)  .. (�(यथ' / Respondent) 
  

अपीलाथ' ओर से / Appellant by     : Shri Pradeep Kumar 

Majumdar, Sr.DR 
�(यथ' क* ओर से/Respondent by : Shri Hardik Vora, AR 

 

सुनवाई क* तार�ख  / Date of Hearing  02/05/2017 
घोषणा क* तार�ख /Date of Pronouncement  18/ 05/2017 

 

आदेश / O R D E R 
 

PER   PRADIP KUMAR KEDIA,  AM: 

  

  The present appeal by the Revenue is directed against the order of 

the Commissioner of Income Tax(Appeals)-II, Ahmedabad  [CIT(A) in 

short]  dated 30/09/2013  for the  Assessment Year (AY)  2010-11 

wherein penalty imposed under s.271AAA of the Income Tax Act, 1961 

www.taxguru.in



 

          

                                                                                       ITA No.2878/Ahd/2013        

  ACIT vs. Shri Shreenarayan Sitaram Mundra   

Asst.Year – 2010-11       

- 2 - 
 

 

(hereinafter referred to as "the Act") Rs.20 lakhs was deleted by the 

CIT(A). 

 

2. Briefly stated, the assessee is an individual engaged in the business 

of manufacturing and trading of textiles.  A search action under s.132 of 

the I.T.Act was carried out on 11/03/2010 in the case of assessee.   

During the course of search, the assessee admitted an unaccounted 

income of Rs.2 crores and included the aforesaid unaccounted income 

while filing the return of income pursuant to notice under s.153A of the 

Act.  The income returned at Rs.2,21,69,566/- under s.153A of the Act 

was assessed at the same figure and penalty under s.271AAA was 

imposed by the Assessing Officer (AO) for AY 2010-11 vide order dated 

29/05/2012 on the ground that conditions specified in section 271AAA 

for exoneration from penalty  has not been satisfied by the assessee.  He 

accordingly imposed penalty of Rs.20 lakhs on the undisclosed income 

found as a result of search at Rs.20lakhs.   

 

3. The assessee preferred appeal against the aforesaid penalty order 

of the AO before the CIT(A). 

 

4. The CIT(A)  answered the appeal in favour of the  assessee with 

outright deletion of penalty under s.271AAA of the Act.  The CIT(A) 

found that exception provided in section 271AAA for non-imposition of 
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penalty has been duly fulfilled.  The relevant para of the order of the 

CIT(A) reads as under:- 

  

“6. I have carefully perused the penalty order as well as written 

submissions made by the A.R. on behalf of the appellant and other 

material on record. It is observed that during the course of search in the 

case of the appellant group of cases, Rs. 6 crores was admitted u/s. 

132(4) as undisclosed income of the appellant group wherein the 

appellant's share was Rs. 2 crore. It was admitted in the statement that 

the income was derived from the taxable business. It is seen that the 

provisions of section 271AAA clearly specify that - 

 

section 271AAA(2) - 

 

271 AAA. (1) The Assessing Officer may, notwithstanding anything 

contained in any other provisions of this Act, direct that, in a case 

where search has been initiated under section 132 on or after the 

1st day of : June, 2007 [but before the 1st day of July, 2012], the 

assessee shall pay by way of penalty, in addition to tax, if any, 

payable by him, a sum computed at the rate of ten per cent of the 

undisclosed income of the specified previous year. 

 

(2) Nothing contained in sub-section (1) shall apply if the 

assessee,— 

 

(i) in the course of the search, in a statement under sub-section (4) 

of section 132. admits the undisclosed income and specifies the 

manner in which such income has been derived; 

 

(i) substantiates the manner in which the undisclosed income was 

derived; and 
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(iii) pays the tax, together with interest, if any, in respect of the 

undisclosed income." 

 

6.1 In the case of the appellant, it is seen that the undisclosed income of 

Rs. 2 crore was admitted during the course of search and it was 

mentioned by the assessee in his statement that it was earned from 

taxable business. It was also admitted that this income of Rs.6 crores was 

unaccounted income of the group and the same was not reflected in any 

books of accounts of any person or concern of the appellant group. 

Moreover, it has also been clearly substantiated by the appellant in his 

statement that the declaration of said undisclosed income earned was 

based on entries as mentioned in the impounded  documents inventorized  

as Annexure B1-1, B1-2 & B-1-3 in the form of 'receivables' and due 

taxes have been paid on said declared income while filing the return of 

income. Therefore, in my considered view, the pre requisites as  

mentioned in section 271 AAA are seen to have been fulfilled in the case 

of the appellant.  

 

6.2     Various court decisions have also adjudicated on this issue e.g. - 

 

a) In the case of CIT vs. Mahendra C.Shah (2008) 299 ITR 

305 (Guj.)  

 

Though this decision was on penalty u/s.271(1)(c), it was held by 

the Hon'ble court that it was incumbent upon the authorized officer 

to explain the provisions Explanation 5 in entirety to the assessee 

concerned and the authorized officer cannot stop short at a 

particular stage so as to permit the Revenue to take   advantage of 

such lapse in the statement and it was not possible to expect from 

an assessee whether literate or illiterate, to be specific and to the 

point regarding conditions stipulated by Exception No.2 while 

making the statement u/s. 132(4) of the Act, 
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According to the Hon'ble Court that even if the statement does not 

specify the manner in which the income is derived, if the income is 

declared and the tax thereon is paid, there would be substantial 

compliance not warranting any further denial under Exception 2 

of Explanation 5.  

 

It is also noticed that the spirit of ratio of Hon'ble High Court in 

the case of Mahendra C.Shah, is clear and by analogy, the penalty 

u/s.271AAA is not leviable in the ease of the appellant as the facts 

in the instant case are applicable all the more, applying with the 

exemption provisions of sub section (2) of section 271AAA. 

 

b) There are few more court decisions where the Hon'ble courts 

have held that - 

 

i)   Sulochanadevi A. Agrawal (ITA No. 1052/Ahd/2012)  

 

In this case, the assessee had voluntarily disclosed a sum of Rs.50 

lacs during the search with a request that the penalty should not be 

levied and the the post search proceedings, the   specific  question   

regarding  manner  of  earning   of undisclosed  income or  sub- 

stantiation   thereof was not putforth  by the Revenue and the taxes 

were duly paid.         

 

ii)       Similar view has been held by the Hon'ble ITAT., Mumbai in 

the case of Gulabrai V. Gandhi v. ACIT (2003) 84 ITD 370 

(Mum.). It said that if the authorized officer has not raised any 

query regarding manner of earning income, the assessee not being 

blamed later on for not specifying the manner in which the income 

had been derived.  

 

6.3. In view of the above facts and circumstances of the case and the 

settled views of various Hon'ble Courts especially jurisdictional ITAT & 

High Court which has been followed by other CslT(A) in other cases 
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also, as referred to by the learned A.R. in his submissions (supra), I am 

of the considered view that since all the pre requisites of section 

271AAA(2) have been fulfilled, i.e. there was disclosure of the amount 

during the search, the manner of which was clearly specified and it was 

substantiated also by way of supporting documents and the due tax was 

paid. Hence, there was no case for levy of penalty U/S.271AAA of the Act 

which is hereby deleted.” 

 

5. Aggrieved by the order of the CIT(A), the Revenue is in appeal 

before the Tribunal.   

 

6. The Ld.DR for the Revenue submitted that the conditions 

prescribed under s.271AAA(2) of the Act has not been satisfied by the 

assessee.  The assessee failed to satisfy the pre-requisites laid down in 

section 271AAA(2) and therefore the assessee is not eligible to claim 

exception from penalty under the aforesaid provision. 

 

7. The Ld.AR, on the other hand, relied upon the order of the CIT(A) 

and decision of the Co-ordinate Bench of the Tribunal in ITA 

No.1147/Ahd/2012 order dated 6/11/2015.  The Ld.AR submitted that no 

specific question has been put in the statement recorded under s.132(4) 

about the manner in which the undisclosed income has been derived.  

The so-called undisclosed  income as per statement under s.132(4) of the 

Act was included in the return of income and taxes due thereon has been 

paid along with return of income.  Therefore, there is no warrant for the 
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AO to invoke section 271AAA and impose penalty of Rs.20 lakhs on the 

assessee.  The ld.AR submitted that the CIT(A) appreciated the facts in 

perspective and deleted the penalty. 

 

8. We have carefully considered the rival submissions.  

 

9.   The ground of appeal raised by Revenue reads as under:-  

The Ld.CIT(A) has erred in law and on facts in deleting the 

penalty of Rs.20,00,000/- imposed under section 271AAA of the 

I.T.Act, 1961, even though the assessee has failed to satisfy the 

prerequisite laid down in section 271AAA(2)(i) of the Act for being 

eligible to be exempted from penalty under this section. 

 

9.1.   We find from the ground of appeal raised by the Revenue noted 

above  that the Revenue has challenged the order of the CIT(A) on the 

ground that pre-requisites as specified under s.271AAA(2)(i) has not 

been satisfied.   As a corollary,  the Revenue is not aggrieved by non-

fulfillment of other conditions stipulated in clause (ii) & (iii) of section 

271AAA(2).   

 

9.2.   For the sake of convenience, relevant portion of section 

271AAA(2) is reproduced hereunder:- 

(i) in the course of the search, in a statement under sub-section 

(4) of section 132, admits the undisclosed income and specifies 
the manner in which such income has been derived; 
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(ii) substantiates the manner in which the undisclosed income 
was derived; and 

(iii)  …. 

9.3. As observed earlier, the Revenue is aggrieved by non-compliance 

of the section 271AAA(2)(i) of the Act.   As per section 271AAA(2)(i), 

one of the conditions for obtaining relief from the imposition of penalty  

under s.271AAA is that the assessee in the statement recorded under 

s.132(4) of the Act admits the undisclosed income and ‘specifies the 

manner’ in which such income has been derived.  Section 271AAA(2)(ii)  

casts obligation on the part of the assessee to ‘substantiate the manner’ in 

which the undisclosed income was derived.  Thus, sub-section (2)(ii) 

finds its genesis from sub-section 2(i) of the Act.  Admittedly, the 

Revenue is not aggrieved by the condition stipulated  in sub-section 2(ii) 

of the Act.  Impliedly, the Revenue admits that the assessee has not failed 

to substantiate the manner in which the undisclosed income derived.  

This being so, it follows by necessary implication that the assessee has 

not failed to specify the manner at the first place when substantiation 

thereof has not been called into question by the Revenue.  Thus, the case 

of the Revenue requires to be summarily dismissed on this ground alone.  

Notwithstanding, we further note that the assessee has replied to the 

query raised while recording the statement as called for.  The revenue 

does not appear to have quizzed the assessee for satisfying the manner in 

which the purported undisclosed income has been derived.  The income 
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considered as an undisclosed income in the statement under s.132(4) has 

been duly incorporated in the return filed pursuant to search.  Therefore, 

the revenue in our view now cannot plead deficiency on the part of the 

assessee to specify the  manner which has not been called into question at 

the time of search.  We simultaneously note that no where in the 

assessment order or in the penalty order, the revenue has made out a case 

that the manner of earning undisclosed income was enquired into post 

search stage either.  The revenue has not pointed out any query which 

remained unreplied or evaded in the course of search or post search 

investigation.  Therefore looking from any angle, it is difficult to hold in 

favour of the revenue.  Accordingly, we decline to interfere in the order 

of the CIT(A). 

 

10. In the result, Revenue’s appeal is dismissed. 

This Order pronounced in Open Court on                          18/ 05/2017 

  
 

                    Sd/-         Sd/- 

       (एस.एस.गोदारा)                                  (�द�प कुमार के�डया)       

        �या�यक सद�य                                     लेखा सद�य 

     ( S.S. GODARA )          ( PRADIP KUMAR KEDIA )   

JUDICIAL MEMBER                               ACCOUNTANT MEMBER                                                  

Ahmedabad;       Dated         18/ 05 /2017                                               
 

ट�.सी.नायर, व.�न.स./T.C. NAIR, Sr. PS 
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 आदेश क  !�त#ल$प अ%े$षत/Copy of the Order forwarded  to :   

1. अपीलाथ' / The Appellant  

2. �(यथ' / The Respondent. 

3. सबं6ंधत आयकर आय8ुत / Concerned CIT 

4. आयकर आय8ुत(अपील) / The CIT(A)-II, Ahmedabad 

5. 9वभागीय ��त�न6ध, आयकर अपील�य अ6धकरण, अहमदाबाद / DR, ITAT, Ahmedabad 

6. गाड� फाईल / Guard file. 

                       आदेशानुसार/ BY ORDER, 

स(या9पत ��त //True Copy// 

 

उप/सहायक पंजीकार (Dy./Asstt.Registrar) 
आयकर अपील
य अ�धकरण, अहमदाबाद /  ITAT, Ahmedabad 

1. Date of  dictation .. 8.5.17  (dictation-pad    11-pages attached at the end of this  appeal-file) 

2. Date on which the typed draft is placed before the Dictating Member …11.5.17 

3. Other Member… 

4. Date on which the approved draft comes to the Sr.P.S./P.S…………….. 

5. Date on which the fair order is placed before the Dictating Member for  

pronouncement…… 

6. Date on which the fair order comes back to the Sr.P.S./P.S…….18.5.17 

7. Date on which the file goes to the Bench Clerk…………………18.5.17 

8. Date on which the file goes to the Head Clerk…………………………………... 

9. The date on which the file goes to the Assistant Registrar for signature 

on the order……………………..  

       10.   Date of Despatch of the Order……………… 
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