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3er / ORDER

PER PRADIP KUMAR KEDIA, AM:

The captioned appeal by the Assessee is directed against the order
of the Commissioner of Income Tax(Appeals)-XIV, Ahmedabad [CIT(A)
in short] dated 26/03/2014 for the Assessment Year (AY) 2008-09.
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2. The assessee raised various grounds assailing the order of the
CIT(A) which read as under:-

1. That the learned A.O. has passed assessment order U/s 144 on
30.11.2010 assessing the income at Rs.32,37,070/- as against returned
income of Rs.84,000/- and in appeal the learned CIT(A) has determined
income of the appellant at Rs.5,45,000/- by passing appellate order
dated 26.3.2014.

2. On the facts and circumstances of the case of the appellant, the cash
deposited of Rs.2,13,000/- in Bank account with IDBI Bank Ltd., is not
by the appellant and considering the materials available on record, the
additions deserves to be deleted.

3. That the learned CIT(A) has further erred in making an addition of
Rs.1,75,000/- being amount of cash balance merely considering the
same shown in return of income for the assessment year under
consideration but not appreciated the facts that the appellant is
assessed to income-tax since last many years and aged about 41 years
and considering the same, the additions of Rs.1,75,000/- being cash on
hand deserves to be deleted.

4. That the learned CIT(A) has further erred in estimating household
expenditure of Rs.10,000/- p.m. without considering that the appellant's
status, living standard and family members are residing at Ahmedabad
with his elder brother Shri Mohanbhai Vaghani who is a retired
Government employee and the appellant is residing with his brother at
Surat and considering these facts also, the household expenditure
estimated by learned A.O. at Rs.1,20,000/- per year without any base
deserves to be reduced to a very reasonable amount.

5. Having regard to the facts and circumstances of the case of the
appellant, the short term capital gain of Rs.1,22,199/- assessed by
learned CIT(A) instead of Rs.1,12,199/-worked out on page 11 of the
appellate order and further the same is required to be adjusted against
other losses incurred by the appellant during the year under
consideration as per the provisions of the Act.
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6. Having regard to the peculiar facts and circumstances of the case of
the appellant, the learned CIT(A) assessed income at Rs.5,45,000/-
deserves to be modified

7. Your appellant craves leave to add, alter or amend any of the
grounds till the appeal is finally heard and decided.

3. At the outset, Ld.AR for the assessee Mr.N.C. Amin submitted that
all these grounds emanate on account of enhancement action by the
CIT(A) in terms of his co-terminus power. The Ld.AR further stated in
elaboration that none of these issues are arising from the assessment
order. The Ld.AR contended that no enhancement notice was issued and
served on the assessee by the CIT(A) while invoking its power under
s.251(1)(a) of the Income Tax Act, 1961 (hereinafter referred to as "the
Act"). The Ld.AR accordingly submitted that the action of the CIT(A)
grossly offends the principle of natural justice as spelt in section 251(2)

of the Act.

4. We straight away agree with the contentions raised on behalf of
the assessee. Section 251(2) provides that the Commissioner (Appeal)
shall not embark on enhancement of an assessment unless the assessee
has been granted a reasonable opportunity of showing cause against such
enhancement. We find no reference to the issuance of enhancement
notice in the appellate order of the CIT(A). Ostensibly, powers conferred
under s.251(1)(a) of the Act has been exercised without following the

due procedure mandated in the section itself. The action of enhancement
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by the CIT(A) is thus unsustainable in law and is therefore required to be
set aside. The matter is therefore restored back to the file of the CIT(A)
for fresh determination after giving proper opportunity to the assessee in

terms of section 251(2) of the Act.

4. In the result, appeal of the assessee is allowed for statistical
purposes.
| This Order pronounced in Open Court on 08/ 03 /2017 |
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