REPORTABLE

IN THE SUPREME COURT OF | NDI A
ClVIL APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO(S). 1607/2010
(Arising out of Special Leave Petition(C) No(s). 19367/2014)

BALAKRI SHNAN APPELLANT( S)
VERSUS

UNION OF INDIA & ORS RESPONDENT( S)

JUDGMENT

A K SIKR, J.

Leave granted.

Heard the matter finally at this stage with the consent of the
parties as it was fixed for final disposal.

The question of lawthat israisedinthis appeal and squarely ari ses

for consideration is the follow ng:

“Whet her, on the facts and circunstances of the case, the Hi gh
Court was justified in denying the claimfor exenption
under Section 10(37) of the Inconme Tax Act, 1961 to the

appel | ant ?”

Thi s question has arisen under the follow ng circunstances:

The appel | ant was t he owner of 27.70 Acres of land in Sy. No. 18. 60
hectares of paddy field in Block No. 17 of Attippra village in
Thi ruvanant hapuram District conprised in Sy. No. 293/8. This was

agricultural land. The appellant was using the sane to grow paddy.
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The Governnent of Keral a sought to acquire the aforesaid property
of the appel |l ant for the public purpose nanely, '3"9phase of devel oprent
of Techno Park'. For this purpose, Notification under Section 4(1) of
t he Land Acqui sition Act, 1894 (hereinafter referredtoasthe’' LAAct")
was i ssued on 01. 10. 2005. An opportunity was gi ven to the appel | ant
to file his objections, if any, under Section 5A of the LA Act. Record
does not reveal as to whet her such objections were filed or not. However
admttedly, thereafter, declaration under Section 6 of the LA Act was
i ssued on 02.09. 2006 wherein the Governnent had declared that it was
decided to acquire the |l and for the af oresai d purpose. After this
acqui sition, the Land Acquisition Collector (Special Tahsildar),
after following the due procedure, even passed the award on
15. 02.2007. As per this award, conpensation was fixed at Rs.
14, 36,616/-. It appears that the anount of conpensation fixed by the
Land Acqui sition Coll ector was not acceptable to the appellant. At that
stage, sone negotiations started between the parties on the anount of
conpensation and ultimately it was agreed by the Techno Park, for whom
t he property in question was acquired, to pay a sumof Rs. 38, 42, 489/ -.
After this anmount was agreed upon between the parties, the appell ant
agreed to execute a sal e deed of the property in question in favour of
Techno Par k. Such sal e deed was execut ed on 08. 05. 2008 and dul y r egi st er ed
with the Sub-Regi strar, Kazhakkootam While disbursing the aforesaid
amount of sal e consi deration, the Techno Par k deduct ed 10%of t he anount
of TDS and it was later refunded to the appellant herein by the Incone
Tax Departnment taking a view that no capital gain was payable on the
af or esai d anmount recei ved by the appel | ant as t he sane was exenpt ed under

Section 10(37) of the Incone Tax Act, 1961 (hereinafter referred to
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as'"the Act'). Wewouldliketore-producethe provisions of

10(37) of the Act, which read as under:

“Section 10(37). inthe case of an assessee, bei ng an i ndi vi dual
or a Hindu undivided fam |y, any incone chargeabl e under the
head “ Capi tal gains” arising fromthe transfer of agricul tural
| and, where-

(1) such landis situateinany areareferredtoinitem
(a) or item(b) of sub-clause (iii) of clause (14) of section
2

(1) such land, during the period of two years
i mmedi ately preceding the date of transfer, was being used
for agricultural purposes by such H ndu undivided famly or
i ndi vidual or a parent of his;

(ii1) such transfer is by way of compul sory
acqui sitionunder any |l aw, or atransfer the considerationfor
which is determ ned or approved by the Central Governnent or
the Reserve Bank of India;

(iv) such income has arisen fromthe compensati on or
consi deration for such transfer received by such assessee on or
after the 1% day of April, 2004.

Expl anati on — For the purposes of this clause, the expression
“compensation or consi deration” - includes the conpensation
or consi deration enhanced or further enhanced by any court, tribunal
or other authority.”

As it is clear fromthe above, on the transfer of agricultural

Secti on

| and by

way of conpul sory acquisition under any | aw, no capital gain tax is

payable. It is clear fromthe above that the initial viewof the Incone

Tax Departnment, while refunding the aforesaid TDS anount to

appel | ant, was that the | and i n questi on was conpul sorily acquir

t he

ed under

the LA Act and, therefore, capital gain tax was payabl e. The appel | ant

filed incone tax return for the Assessnment Year 2009-10 a

i ncome was al so assessed accordingly. However, thereafter

nd the

on

30.05.2012, a notice was issued to the appellant under Section 148 of

the Act whereby the Incone Tax Departnent decided to re-open

t he
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assessment on the ground that i ncone which was assessable to income
tax escaped assessnent during the year 2009-10. The stand whi ch was
taken by the Revenue in this notice was that the anount of
conpensati on/ consi deration received by the appellant against the
aforesai d | and was not the result of compul sory acquisition and on the
contrary it was the voluntary sal e nade by the appellant to the Techno
Park and, therefore, the provisions of Section 10(37) of Act were
appl i cabl e. The appellant objected to the re-opening of the said
assessnent by filing his reply dated 30.11. 2012. However, respondent no.
2 nanely, the Joint Comm ssioner, |Incone Tax Range-I, Kawadi ar,
Thi ruvanant hapuram took the view that the case did not cone under
compul sory acqui sitionanddirectedthe Assessing Offi cer to conpute
the i nconme accordingly. This direction dated 11. 03. 2013 of respondent no.
2 was chal | enged by the appellant by filinga Gvil Wit Petitioninthe
Hi gh Court of Kerala. The | earned Single Judge, however, dism ssed
the said wit petition vide judgnent dated 11.07.2013 rel yi ng upon the

earlier judgnment of the sane H gh Court in case of Info Park Keral a vs.

Assi st ant Conm ssi oner of | ncone Tax (2008) 4 KLT 782. The wit appeal

preferredby the appell ant net thesanefateasit was di sm ssed affirmng

the view of the | earned Single Judge.

It isinthe aforesaid factual backdrop, this Court is to determ ne
as to whether it can be treated that the land of the appellant was
conpul sorily acquired. From the facts nentioned above, it becones
apparent that the acquisition process was initiated by invoking the
provi si ons of LA Act by the State Governnent. For this purpose, not only

Notification under Section 4 was issued, it was foll owed by decl arati on
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under Section 6 and even Award under Section 9 of the LA Act. Wth the
award the acquisition under the LA Act was conpleted. Only thing that
remai ns thereafter was to pay the conpensation as fi xed under the award
and t ake possession of the land in question fromthe appel | ant. No doubt,
incase, the conpensation as fi xed by the Land Acqui sition Col |l ector was
not acceptable to the appellant, the LA Act provides for nmaking a
reference under Section 18 of the Act to the District Judge for
determ ni ng t he conpensati on andto deci de as t o whet her t he conpensati on
fi xed by the Land Acqui sition Col | ector was proper or not. However, the
matter thereafter is only for quantumof conpensati on whi ch has not hi ng
to do with the acquisition. It is clear fromthe above that insofar as
acqui sitionis concerned, the appel | ant had succunbed to t he acti ontaken
by the Governnent in this behalf. Hs only objection was to the market
val ue of the |l and that was fi xed as above. Toreiterate his grievance, the
appel l ant coul d have either taken the aforesaid adjudicatory route of
seeki ng reference under Section 18 of the LA Act leaving it to the Court
to determne the market value. Instead, the appellant negotiated with
Techno Park and arrived at am cabl e settl enent by agreeing to receive
the conmpensation in the sumof Rs. 38,42,489/-. For this purpose, after
enteringintothe agreenent, the appel |l ant agreed to execute t he sal e deed
as wel | whi ch was a necessary consequence and a st ep whi ch t he appel | ant

had to take.

In our view, insofar as acquisition of the land is concerned, the
same was compul sorily acquired as the entire procedur e prescribed
under the LAAct was fol | owed. The settl enent took pl ace only qua t he anount

of the conpensati on whi ch was to be recei ved by the appellant for the | and
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whi ch had been acquired. It goes w thout sayi ng that had steps not been
taken by the Governnment under Sections 4 & 6 followed by award under
Section 9 of the LA Act, the appel |l ant woul d not have agreed to di vest the
| and bel onging to himto Techno Park. He was conpel |l ed to do so because
of the conmpul sory acquisition and to avoid litigation entered into
negoti ations and settled the final conpensation. Merely because the
conpensati on anmount is agreed upon would not change the character of
acquisition fromthat of conmpul sory acquisitionto the voluntary sale.
It may be nentioned that this is nowthe procedure whichis |aiddow even
under the Right to Fair Conpensation and Transparency in Land
Acqui sition, Rehabilitation and Resettlenent Act, 2013 as per which the
Col l ector can pass rehabilitation and resettlenent award with the
consent of the parties/land owners. Nonetheless, the character of

acqui sition remai ns conpul sory.

Thi s Court has doubts about the correctness of the judgnent in the

case of I nfo Park Keral avs. Assi stant Conm ssi oner of | ncone Tax (2008)

4 KLT 782. The Court in the said case took the viewthat sincethe title
inthe property was passed by the | and owners onthe strength of sale
deeds executed by them it was not a conpul sory acquisition. W
are not in agreenent with the aforesaid view It is clear that but for
Notification under Section 4 and Award under Section 9 of the LA Act,
the appellant would not have entered into any negotiations for the
conpensati on of the consideration which he was to receive for the said
| and. As far as the acquisition of thelandinquestionis concerned, there
was no consent. The appel |l ant was put in such a condition that he knew

that his | and had been acquired and he cannot reiterate the sane. The
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appel l ant, therefore, only wanted to sal vage the situation by receiving
as much conpensation as possi ble commensurate with the market val ue
thereof and in the process avoidthe litigation sothat the appell ant
isabletoreceivethe conpensationwell intime. I f for this purpose
t he appell ant entered i nto t he negotiations, such negotiations woul d be
confined tothe quantumof conmpensati ononly and cannot change or al ter
t he nat ur e of acqui sitionwhichwouldreminconpul sory. W, therefore,

overrul e the judgnent of the Kerela High Court in Info Park Keral a vs.

Assi st ant Conm ssi oner of Incone Tax (2008) 4 KLT 782.

As a result the appeal of the appellant is allowed and

proceedi ngs under Section 148 of the Act are quashed.

[R K. AGRAWAL]
NEW DELH ;
JANUARY 11, 2017
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| TEM NO. 7 COURT NO. 8 SECTION I'I'I A

S UPREMEUCOURTOFI N
D I A RECORD OF PROCEEDI NGS

Petition(s) for Special Leave to Appeal (C) No(s). 19367/2014 (Ari sing
out of inmpugned final judgnent and order dated 19/02/2014 in WA No.
240/ 2014 passed by the H gh Court O Kerala At Ernakul am

BALAKRI SHNAN Petitioner(s)
VERSUS

UNION OF I NDI A & ORS Respondent (' s)
(with appln. (s) for exenption fromfiling O T.)

Date : 11/01/2017 This petition was called on for hearing today.

CORAM : HON BLE MR JUSTICE A K SIKR
HON BLE MR JUSTI CE R K. AGRAVAL

For Petitioner(s) M. K. Radhakrishnan, Sr. Adv. Ms.
Ki ran Bhardwaj , Adv.

For Respondent(s) M. H R Rao, Adv.

Ms . Niranjana
Singh, Adv. Mr .
Ar i j it Pr asad,
Adv. M. RM Bajaj,
Adv.

Ms. Anil Katiyar, Adv.

UPON hearing the counsel the Court made the
following ORDER

The appeal is allowed in terms of the signed reportable
j udgnent .
Pendi ng application(s), i f any, stands di sposed of

accordi ngly.

(Ashwani Thakur) (Mal a Kumari Shar ma)

COURT MASTER COURT MASTER
(Signed reportable judgnent is placed on the file)
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