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1 “many Courier agencies are operating in India and hence this letter alongwith a copy
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B A, B EMPLOYEES' PROVIDENT FUND ORGANISATION
SUB REGIONAL OFFICE, PB.NO. 117 V.K.COMPLEX, FORT ROAD, KANNUR
Phone: 2'-’08;’60, 2703760, 2712388 Fax. 2712355
KR/KNR/Legal-69/HC-253/2016/ NS Date: 25.05.2016
J e
To -6 JUN M7 _gun-- 2016
The Central P.F.Commissioner By name to:
Employees Provident Fund Organisation Shri Saxcnendya Kunena
Bhavishya Nidhi Bhawan REEC(Legal

14, Bhikaji Cama Place,
NEW DELHI — 110 066.

Sub: Forwarding of important Order delivered by Hon’ble High Court of Kerala in
W.P.(C) No.7905/2011 filed by M/s Professional Couriers against coverage

of the establishment — T€g.

Sir,
Please find enclosed herewith a copy of order dated 11.03.2016 delivered by

the Hon’ble High Court of Kerala.

1 i
A A
V‘ \\,(ML The Hon’ble Court has dismissed the Writ Petition filed by M/s Professional

Couriers against the order passed by the EPF Appellate Tribunal dismissing the
appeal filed against the coverage of the establishment, with the observation that
“ultimate control; both the financial and human resources, arc vested with the

i
I\\ i .. . . . . -
Y\(’/ ' |ipetitioner. So also unity of management and control, functional integrity and unity

“of purpose, are obviously evident from the clause”.

e It is felt that the order is significant one and needs to be circulated since sO

'

vc: s 1 1of
"< % of the order of Hon’ble High Court of Kerala.
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s ,..W Yours faithfully,
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M Encl: As above. 1} e w{)

\/ (K. MUTHUSELVAN)

Ab REGIONAL P.F COMMISSIONER-II
\

Copy toy 1. The Ad Central P.F.Commissioner (TN&KR), Chennai
%JQ’Q. The Regiynal P.F Commissioner, Kerala, Trivandrum
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IN THE HIGH COURT OF KERALA AT ERNAKULAM /é;
PRESENT:
THE HONOURABLE MR.JUSTICE K.HARILAL
FRIDAY, THE 11TH DAY OF MARCH 2016/21ST PHALGUNA, 1937

WP (C) .NO. 7905 OF 2011 (K)

PETITIONER:

THE PROFESSIONAL COURIES,
ADMINISTRATIVE OFFICE: 5, T.P.COMPLEX, BANK ROAD,

KANNUR-670 001, REPRESENTED
BY ITS FRANCHISEE SAYED NAVAS.V.P.

BY ADVS.SRI.E.K.NANDAKUMAR
SRI.A.K.JAYASANKAR NAMBIAR
SRI.K.JOHN MATHAT
SRI.P.BENNY THOMAS
SRI.P.GOPINATH

RESPONDENT (S) :

1. EMPLOYEES PROVIDENT FUND APPELLATE

TRIBUNAL, SCOPE MINAR, CORE II,
4TH FLOOR, LAXMI NAGAR DISTRICT CENTRE, LAXMI NAGAR,

NEW DELHI-110 092,

2. THE ASSISTANT PROVIDENT FUND
COMMISSIONER, EMPLOYEES PROVIDENT FUND ORGANISATION,

SUB REGIONAL OFFICE, V.K.COMPLEX, FORT ROAD
KANNUR-670 001.

R2 RY ADV. DR.ABRAHAM P.MEACHINKARA, SC, EPF ORG.

THIS WRIT PETITION (CIVIL) HAVING BEEN FINALLY HEARD ON
11-03-2016, THE COURT ON THE SAME DAY DELIVERED THE FOLLOWING:
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Dated this the 11" day of March, 2016

i JUDGMENT

The petitioner 1is a proprietorship concern engaged
in the business of courier service. The business 1is
carried on by the petitioner, as a franchisee of the

Professional Courier, Mumdai. For the purpose of
m ~.-v L : - —-\m:
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carrying on his businégg;' theﬂ'péfitloner had entered
into agency agreeﬁents with- various parties 1like
Ext.P;. Altogether the petitioner has entered into such
agreements with 11 persons -and.:the. business. is carried

on by the agents to operate on commission basis.

According to the petitioner, the commission agents work

independently and they are in no way connected with

others. They are neither branches nor departments of the
| e e
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petitioner's establishment. The 2™ respondent issued
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Ext.P3 notice underzSection 7A(1) -of=the Employees'’
Provident Funds and Miscellaneous Provisions Act,
1952 ( 'the EPF-& MP Act' for short) stating that the
petftioner's establishment, as it 4s '‘a ‘courier

service' included in the cléss of establishments to

|
which the EPF & MP Act is applicable, by virtue of

not4fication dated 22.3.2001 and the petitioner was
fouﬁd_employing more than 20 persons as on 1.4.2001.
| 2. The petitiBter disputed:ithe:'1iability on
the ground that the petitioner had never employed 20
or more persons and hence, the EPF & MP Act is not
appllcable to ‘the petitioner and requested to
conduct an enquiry under Sectton 7A of the EPF & MP
ActJ to determine the question of applicability and
acc@rdingly, an enquiry was conducted. In the
enquiry, the petitioner contended that numerical

bt

strength of the esf*bilshment jei-T6gs’ than 20 and
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that the petitioner has only one office at Kannur
with the employment strength of seven and thereby,
the! EPF & MP Act 1is not applicablé to the
estéblishmeht. After enquiry, the 2™ respondent
passed Ext.P7 order, holding that the service agents

|
are branches of the establishment run by the

petitioner  and consequently  the.. petitioner's
| 1 .,q,l,.“,..n-;.; jis R
establishment is 1liable to be covered under the

provisions of the EPF & MP Act.
3. Aggrieved by Ext.P7 order, though, the
petitioner had preferréd a statutory appeal before

the 15t respondent, the 1% respondent also confirmed

the findings of the 2" respondent and dismissed the

|
appeal, by Ext.P8. The legality and propriety of
the | findings, whereby. the respondepts 1 and 2

concurrently found that - the petitioner's

establishment is covered by the provisions of the
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EPF | & MP Act, are under " challenge in this writ

petﬂtion. It is with this averments, this writ

|
petition is filed with a prayer to quash Exts.P7 and

P9 orders, passed by 2" and 1% respondents,

respectively and for a direction to the 2"
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respondent to consider the matter afresh, in

accordance with law.

'3, Heard the learned counsel for the

|
|
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petitioner‘. e A e AL

4. The 1learned ' counsel for the petitioner
advanced arguments, assailing the concurrent

|

findings, whereby the respondents found the
l . -

petitioner liableﬁgghggymthe EPF_contribution for
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all employees, working in 11 franchisees, under the
petitioner's establishment. According to the
learned counsel for the petitioner, commission

| e o
agents, with whom the "petitioner has entered into
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such agreements, are neither branches nor

| |
departments of the petitioner's establishment. But,

the ' 2™ respondent went wrong in holding that the

.nm e « iy |
(b K re

agents are the branches of ““the petitioner's
establishment. Employees streﬁth of the petitioner
is only seven and he never employed 35 employees,
either directly or indirectly-or through -contract.
The; respondents went wrong by holding that the
employees employed by the agents are also to be
tregted as employees of the petitioner, after

dlscardlng separate agency agreements executed by

mm TR b aop |
D it = L B £ o A |

the ' petitioner and “different persons for managing
their business independently. The crux of the
argument is that the respondents 1 and 2 have
miserably failed to appreciate the ‘employer’-
'employee’ relationship, in its correct

|
perspective.

e ]




W.P.(C) No. 7905 of 2011
| g

iE. Pepr contng, <he learned Standing Counsel
for |the respondentﬁﬁ%ﬁVénced.arguméﬁﬁs, to justify
the concurrent findings, whereby the petitioner's
establishment was found liéble to be proceeded

against under the EPF & MP Act for the‘grrear_of

contribution. According to the learned Standing
| =

!

Couﬁsel, +the materials on records seized by the
Enfércement Officer, at the time of surprise
inspection, the documents and the list of employees
pr‘oduced by the Acé%ﬁtan‘c of"‘t;'h"é'?‘"“"pwé""c'itioner, are
sufficient enough to establish the finding that the
alleged franchisees are working, as branches of the
petitioner's establishment;xu;y,_is also _contended
thaf there are suffic;ent evidence to prove unity of
management and control, functional integrity of the

11 branches with the petitioner's establishment at

Kannur.
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6. 1In view of the rival contentions, the point
to be considered is, whether the respondents are
jusﬁified in concurrent}y : finding that the

! [ e

petftioner‘s establishménf”HEE Kannur is covered
und%r the EPF & MP Act, as different parties working
under agreements like Ext.P1, are the branches of
the{ petitioner's establishment and thereby, the
petitioner's establdishment is..liable to pay
contributions for all the employees, working in 11
branches under the control of the petitioner.

27. The question in controversy involved in
thié Writ Petition centres g;ound Sections 2(f) and
2A SF thg EPF & MP Acf. Going by Exts.P7 and P9, the
congurrent finding is that the authorities have
tested the facts revealed from the surprise
inspection -and evideFEa " ddduced theréafter, under

Section 7A enquiry, in view of statutory mandate
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undér the provisions of sections 2(f) and 2A of the
EPF & MP Act. They have ‘concurrently found that

theﬁe are sufficient evidence to prove the unity of

management and control, functional integrity, unity

of purpose, 1in +he working arrangement between the

| !
maiw office at Kannup,and .11 othenmgggmches.

'g. As regards unity of management and control,
it is seen that all the service agencies are
estéblished for running the Professional Couriers
seriice of 'Sri. Sayéd'NaVQEJGTE;"the proﬁ}iefor of
thei petitioner establishment and agreements have
beeﬁ entered between 'Sayed Navas' and the service
ageqts for running his business and the said 'Navas’
haslgot-ultimate COQE&QLTOVEP'the_QQMﬁﬁp—day affiars
of the service agents. The said 'Navas' 1is meeting
the 'entire expenses of the business of the service

ageﬁts and he reserves the right for inspection of
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the premises and the business of the service agents.
In the enguiry under Section 7A, the 2% respondent
verified the Profit & Loss Account and the Balance

Sheet. The  charges collected from customers by
M sy sl SRl < R A | !
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booking artlcles received through the service agents
daily from their offices are seen accounted fully
witq the petitioner's main office at Kannur. The
exp%nditure side of the - statefnént: shows the” salaries
and. allowances of all the employees and agency
charges paid to the service agents and this is the
amant utilised by the service agents for the
payémnt of tmages to 'thelr‘ employees and for the
mathenance of theirnoffices 51nﬁe, they do not have
any.other income. More importantly, it 1is pertinent
to note that the source for payment of wages to the

empﬂoyees under the serv1hé““agents are the only

payment received by them from 'Sri. Sayed Navas' as
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per | 'the agreements and the service agents are barred

from making any other income by doing business with

npen b
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W
any persons other than the Profe551ona1 Couriers'

and also barred from deducting any amount from the

couqier charges collected from the customers. If

thaﬂ be so, the responggptgﬁgggjjqstified‘in finding
|

that the employees of service agents are getting

wagés indirectly from 'Sayed Navas', the employer of

i
the petitioner establishment.

lg, - At this ]uncture, it is To pe borne in mind

ﬂ‘”‘ﬂ“ﬂ“ i

ey
. bl o
ey,

thaé accordlng to Sectloﬁr 2(fjéws?wffhe EPF & MP
Act;’empLoyee' means any person, who 1S employed
fOr:wages in any Rkind of work, manual or otherwise,
in ior in connection,'-wirhfwhthe- workof "an
estﬁbLishment, and who gets, his wages directly or
ind{rectLy from the employer or employees for the

pur;iose of coverage under the EPF & Mp Act. Here,
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the empoyees -of thewserv1ce agents 7| employed for
wages in or in connection with the work of the
establishment of 'Sri.Sayed Navas' and get wages

pasdin P Eed

ind%rectly from 'Sri Sayed Navasl

wel LA w*ﬂ
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:16.-According tq_the Profit and Loss accounts
of 'Sri. Sayed Navas;, on the income side, he has
shan the service charges collected from all
agencies, including service tax collection. In the
expénditure‘ side, h has shown “the *‘salarles and
allowances of employees and also agency charges.
According to the accounts for the year 2002-03, the
total service charggs.cpl%ﬁﬁxgdt;s_Rs.73&g1,428(-,
salarles and allowances paid is Rs.2,10, 950/-, and
agency charges paid is Rs.37,91,036/-. As per the
Incqme Tax Return Saral Form No. 2D, also

'Spi.Navas' has shown the net pro¥1t for each year,

| F
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after deducting all™the expendlture, 1nclud1ng the
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expenditure of the branches.
i

l11. I have carefully gone through Ext.P1

agreement produced by the petltloner Ext P1 is an

|
agreement entered 1nto between the petitioner and

oneiof the agencies, among the 11 agencies. Among

various clauses, clauses 4, 5, 8, 11, 12. 15, 16,

19, | 22 and 25 an@ﬁﬁ&ignifitant;;anﬂ;:relevant to

estéblish 'employer‘g'employee“ relationship between

the | petitioner and other 11 agencies under the
i

petitioner.
|

112. According to Clause 4 the agency shaLL be

| _
under obligation to deposit the entire sale
pro%eeds of the day, without any deduction to the
account of the petitioner on the very next day. AS

per | Clause 8, the pe%weloner shal-Ls suppLy stationery
to be used by the agency for delivery, booking and

for qdministration for  free of charge. The
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staéionery to be su;iﬁ)L‘ie'df.'gyu‘:"':"Eﬁé 'Jbef{fioh:;é‘?:"dﬁ'L'j/ube
used: for the delivery: and booking of the documents.
Accc:;r*ding to Clause 12, the agency shall keep a

r-egister- .of consignment notes issued by the

I
petltwner‘ and the baLance stock whlch shaLL be
| B

,|1..

kept up to date at all times and shaLL be made
ava'uLabLe to the petitioner gt all times for

veri‘fication. As per Clause 13, the petitioner

l.! LH M‘—L

eith!er' himself or” through ' his authc;msed
reprﬂiesentative shaLL"‘l’be at liberty at all times to

inspect and verify the premises and records of the
i
|

agency and take copies of such records to ensure
|

compliance .with thessuarious _terms..:of, the Agency

Agreement. The agency shall offer all necessary

help to the petitioner for the said purpose and

shall not cause any hindrance to the petitioner 1in

.--.-- A
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this regard. Accordlhg to Clause 19, the agency

&
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shall maintain the office records of all documents,

l
controL of consignment notes, ledger books, Showing

the amount due from the sundny debotrs, collection
3 R ;
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statements, deleeny run- sheet; and stationerieﬁ in

thel proper  or orderLy manner and  to the

satﬁsfactlon of the petitioner. According to Clause

16,tthe agency shall not ‘carry..on the business of

couﬁier or 1ts agency in his ~own name OF in
|

proprtetorshlp or as director of a company nor

shab any courier/agency pe permitted to be

operated from the pLace of bus1ness frbm which

lmml HJ. app ey TE n.nﬂ‘ﬂu‘.. |

agency of ProféssmonaL Courier 1s operated

13. On a comblned reading of all the above
cla@ses, this Court is of the opinion that ultimate
conﬁrol; both the fihanciafhaﬁﬁ:humah'reédﬁFEéé;'arg
ves%ed with the petitioner. <o "also, unity of

management and control, functional integrity and

i
|

@
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unity of purpose, are obviously evident from the
! . WML { £ m : |
above clauses. The above Findi ings ' are to be

appreciated, in view of the deflnltlon under Section

2(f) of the EPF & MP Act.
14.  In this analysis;. I.find that there.is no
illegality or impropriety in any of the findings, in

Extﬁ.P? and .P9 orders and the respondents have

corﬁectly and properly appreciated all the evidence

collected during the course of enquiry under Section

..ﬁ“’ﬂi‘mkmucl--!f\v-r v a-uuunip |
e | s AL

| ¥
7A and tested the same with Sectlons Z(f) and ZA of

the EPF & MP Act.

i Therefore, there is no reason to interfere

w1th Exts.P7 and- P9:-ordergand- this=writ-+~petition

will stand dismlssed,eccordlngly.
! Sd/-
| K. HARILAL,
e JUDGE
OKB/DST //Truqeggg/
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