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ORDER 

 
PER P.M. JAGTAP, A.M. 
 

  This appeal filed by the assessee is directed 

against the Order of the Ld. CIT-V, Hyderabad dated 

28.03.2013 passed under section 263 of the I.T. Act, 

1961.  

 
2.  The assessee in the present case is a 

partnership firm which is engaged in the business of real 

estate. It purchases lands and after developing the same 

into residential and commercial plots, sells such plots. A 

survey under section 133A was carried out at the 

business premises of the assessee on 04.09.2008. 
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Thereafter, on 28.05.2009, the assessee firm filed its 

return of income for the year under consideration 

declaring total income of Rs.1,06,95,780. In the said year, 

two projects were developed by the assessee namely Sai 

Royal Residency (“SRR”) and Highway Heights. For the 

first project i.e., Sai Royal Residency (“SRR”), total land of 

ac.23.07 gts was purchased by the assessee and the same 

was converted into 325 plots of 200 sq. yards each. Out of 

these 325 plots, 207 plots were sold during the year 

under consideration and the remaining 118 plots had 

remained unsold out of which 78 plots  were under 

litigation. In the P & L account filed along with the return 

of income, total sale consideration of the plots sold in this 

project was shown by the assessee at Rs.12.26 crores. 

The material impounded during the course of survey 

however revealed that the total sale consideration received 

by the assessee from the said project was Rs.15.33 crores. 

Accordingly, adopting the said sale consideration of 

Rs.15.33 crore and deducting the corresponding purchase 

cost of land amounting to Rs.10.03 crores, the difference 

of Rs.5.30 crores was treated by the A.O. as the gross 

profit of the assessee from the project of Sai Royal 

Residency. He also found that page Nos. 29 to 32 of 

Annexure-A/SH/02 of the impounded material contained 

individual partners accounts and as per the working given 

therein, which was signed by all the partners, the profit of 

SRR Project was arrived at Rs.2.90 crores up to 

November, 2007 and Rs.1,08,88,000 from December 7 to 

March, 2008. These two amounts aggregating to 
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Rs.3,98,88,000 were taken by the A.O. as representing 

the net profit of the assessee from SRR Project and 

treating the difference between Rs.5.33 crores and 

Rs.3,98,88,000 as expenses incurred by the assessee on 

lay out formation, development, marketing commission 

etc., he proposed to tax a sum of Rs.3,98,88,000 in the 

hands of the assessee being the profit of SRR Project for 

the year under consideration. When this proposal was 

confronted by the A.O. to the assessee, the later objected 

to the same by submitting that the estimation of profit 

proposed to be made by him on the basis of papers 

impounded during the course of survey was not correct. It 

was claimed by the assessee that it has incurred a lot of 

expenses and faced legal/social disputes and difficulties 

in execution of work and that has to be taken into 

consideration for estimating the profit of the SRR Project. 

It was also claimed that the assessee has incurred a lot of 

expenditure on account of bank interest, development 

charges, registration etc., and since the same are not 

considered in the relevant working of profit given in the 

impounded document, the profit shown therein was not 

the actual profit and it was only a figure of 

projected/expected profit from the SRR Project. This 

explanation of the assessee was not found acceptable by 

the A.O. in the absence of any documentary evidence to 

support and substantiate the same and accordingly, a 

sum of Rs.3,98,88,000 was brought to tax by him in the 

hands of the assessee as the estimated profit from SRR 

Project.  
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3.  The other project namely Highway Heights was 

developed by the assessee on a land of ac.15.06gts which 

was converted into 176 plots. Out of the said 176 plots, 

33 plots were shown to have been sold by the assessee for 

consideration of Rs.1.45 crores. As found by the A.O., the 

total consideration received by the assessee from Highway 

Heights project as per the relevant impounded material 

however was Rs.1,54,16,000. He also found from the 

working of individual partners accounts given in the 

relevant impounded material that the profit of Highway 

Heights was arrived at Rs.24,50,105. Adopting the same 

method as adopted by him in the case of SRR Project, the 

profit of the assessee from Highway Heights Project was 

taken by the A.O. at Rs.24,50,105 by treating the 

difference between Rs.154 lakhs and Rs.24.50 lakhs as 

expenditure incurred by the assessee in connection with 

lay out as well as sale of plots in Highway Heights project 

and accordingly, the said amount was also brought to tax 

by him in the hands of assessee for the year under 

consideration.  

 
4.  During the course of survey, certain 

documents were found showing that the assessee has sold 

5.00 acres of land to one M/s. ETA Star Properties. In his 

statement, Mr. Balraj Goud, the partner of the assessee 

firm stated that assessee firm has sold 5.00 acres of land 

to ETA Star Properties P. ltd., for Rs.3.45 crores out of 

which a sum of Rs.1.05 crores only was received and the 

balance amount was in dispute. A statement of Mr. Ashraj 
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Abdul Rehman Bukari, Director of M/s. ETA Star 

Properties Development P. Ltd., was also recorded by 

EDIT, Unit-II(3), Bangalore wherein he stated that one 

stretch of 5.00 acre in survey No.12 at Ushapur (v) was 

purchased from Smt. E. Ramadevi and others for a 

consideration of Rs.1.25 crores while another stretch of 

5.00 acre in the same survey number was purchased from 

the assessee firm for a sum of Rs.1.25 crores. From the 

bank account of M/s. ETA Star Properties Development P. 

Ltd., it was noticed by the A.O. that the said firm has paid 

Rs.3.75 crores to one M/s. Purnadaya Industries Ltd., 

Hyderabad. The said amount was stated to be paid for 

development of future property deals in favour of M/s. 

ETA Star Properties Development P. Ltd., but because of 

the dispute between the parties, the bank accounts of 

M/s. Poornadaya Industries Limited having balance 

amount of Rs.2.07 crores was attached as per the Order 

of the Court. Keeping in view of all these facts and 

circumstances of the case, the sale consideration of land 

of 5.00 acre sold by the assessee to M/s. ETA Star 

Properties Development P. Ltd. was taken by the A.O. at 

Rs.1.25 crores and after deducting the cost of acquisition 

of the said land amounting to Rs.45,35,500, the profit of 

Rs.79,62,500 was brought to tax by the A.O. in the hands 

of the assessee. Accordingly, the total income of the 

assessee for the year under consideration was determined 

by the A.O. at Rs.5,03,00,605 in the assessment 

completed under section 143(3) vide order dated 

31.12.2010.   
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5.  The record of the assessment completed by the 

A.O. under section 143(3) came to be subsequently 

examined by the Ld. CIT and on such examination, he 

was of the view that the order passed by the A.O. under 

section 143(3) suffered from the following errors which 

were prejudicial to the interests of the Revenue.  

 
a) “The Assessing Officer (herein after termed as 

A.O.) did not take into consideration the value of 
the unsold plots while estimating the Gross Profit 
of the assessee at Rs.5,33,38,000/- in respect of 
the 'Sai Royal Residency Project'.  
 

b) The A.O. allowed the expenditure of 
Rs.l,34,50,000/- towards land development even 
though the assessee did not produce any evidence 
in respect of the said expenditure and the AO also 
did not verify whether the expenditure was 
actually incurred by the assessee and also did not 
examine the applicability of provisions of section 
40A(3).  

 
c) The A.O. allowed the entire amount of 

Rs.7,20,00,000/- & Rs.7,66,00,000/- paid in cash 
towards acquisition of lands without examination 

of the applicability of provisions of section 40A(3) 
of the Income Tax Act,1961.  

 
d) The A.O. also adopted value of the sale of the land 

situated at Aushapur (V), Ghat Kesar Mandal, R.R. 

District at Rs.1.25 Crores against the Sale 
consideration of Rs.3.75 Crores as per the Sale 
Deed. Secondly, the AO also, failed to consider the 
actual sale consideration of Rs.4.25 crores i.e., 
Rs.85 lakhs per acre as per impounded material.”  

 
6.  Accordingly, notice under section 263 was 

issued by the Ld. CIT on 31.01.2003 pointing out the 

above errors and calling for the explanation of the 
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assessee as to why the order passed by the A.O. under 

section 143(3) should not be revised by exercising his 

revisional powers under section 263. In reply, the 

following explanation was offered by the assessee vide its 

letter dated 06.03.2013.  

 
a) “The actual acquired land is only 23 acres 26 

guntas against the plotted area of 25 Acres 15 
guntas. The assigned land of 2 acres purchased 
could not be sold in the market hence it has no 

value. The actual consideration adopted by the 
A.O. of Rs.15,33,38,000/- also includes additional 
amounts collected by the agents towards their 
commission. Therefore, it can not be said there 
was error in this regard.  
 

b) With regard to allowance of Rs.l,34,50,000/- it is 
stated that all the expenditure incurred is less 
than Rs.20,000/-per day on each occasion of 
payment, therefore, provisions of section 40A(3) 
could not apply.  

 

c) The assessee is excluded from applicability 
provisions of Sec 40A(3) of the Act in view of the 
Rule 6DD(g) of I.T. Rules in respect of cash 
payments made to land owners.  

 
d) With regard to adoption of Rs.l.25 crores as sale 

consideration in respect of property sold to ETA-
Star property, the assessee stated that the AO 
after consideration of all material adopted at the 
sale value of Rs.1.25 crores, hence, there is no 
mistake which needs rectification u/s.263.”  

 

6.1.  The above explanation of the assessee was not 

found acceptable by the Ld. CIT for the following reasons 

given in paragraph No.6 of his impugned order.  
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6. “I have carefully considered the submissions of 
the assessee. I am of the opinion that there is 
no merit in the arguments of the assessee that 
there is no case for the revision u/s 263 of the 

IT Act as it is a well settled rule that the 
Commissioner can regard an order as 
erroneous and prejudicial to the interest of 
revenue, on the facts/circumstances of the 
case, if he is of the opinion that the Assessing 
Officer has passed the order without applying 
his mind to any issue regarding claim or 
contention or the Assessing Officer completed 
the assessment without carrying out the 
requisite enquiries. Reliance is placed on the 
judicial pronouncements in the cases of a) Gee 
Vee Enterprises Vs Addl.C1T & Others 99 ITR 

375 (Delhi) b) Thalibai F Jain and others Vs ITO 
101 ITR 1 (Karnataka) 1975 and c) Smruti 
Trading Company Vs ITO (2001) 70 TTJ 
(Mumbai Tribunal) 114. In the present case, 
there is nothing on record to show that the 
Assessing Officer had applied his mind in 
respect of the issues, detailed in the show ca 
use notice. Therefore, the provisions of Section 
263 apply to the facts of the assessee's case 
and the contention of the assessee is rejected.”  

 
6.2.  For the reasons given above, the Ld. CIT held 

that the order passed by the A.O. under section 143(3) on 

31.12.2010 was erroneous as well as prejudicial to the 

interests of the Revenue and setting aside the same, he 

directed the A.O. to pass a fresh assessment order after 

examining the issues pointed out by him in the notice 

issued under section 263. Aggrieved by the order of Ld. 

CIT passed under section 263, the assessee has preferred 

this appeal before the Tribunal.  
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7.  The Ld. Counsel for the assessee vehemently 

challenged the impugned order passed by the Ld. CIT 

under section 263 holding the order passed by the A.O. 

under section 143(3) to be erroneous as well as prejudicial 

to the interests of the Revenue. As regards the first three 

errors allegedly pointed out by the Ld. CIT in the 

computation of income of the assessee made by the A.O. 

in respect of Sai Royal Residency, he contended that the 

method adopted by the A.O. while finally estimating the 

income of the assessee from the said project was not 

properly appreciated by the Ld. CIT. He invited our 

attention to the relevant portion of the assessment order 

as appearing at page No.7 and pointed out that although 

the figures of sale consideration, land cost and 

development expenses were referred to by the A.O., the 

income of the assessee from Sai Royal Residency project 

was finally estimated by the A.O. on the basis of 

documents impounded during the course of survey 

wherein the profit from the said project as given in the 

working of partners accounts was shown at 

Rs.3,98,88,000 for the year under consideration. He 

submitted that the profit of the assessee from Sai Royal 

Residency Project thus was not worked out by the A.O. on 

the basis of books of account and even the claim of the 

assessee that the profit appearing in the relevant 

impounded material was subject to further expenditure 

was not accepted by the A.O. He contended that it was 

thus a case of estimation of income of the assessee from 

the project of Sai Royal Residency and consequently there 
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were no errors in the order of the A.O. as allegedly pointed 

out by the Ld. CIT. He contended that the provisions of 

section 40A(3) were also not applicable in the case of 

estimation of income and as explained by the assessee 

before the Ld. CIT during the course of proceedings under 

section 263, the relevant payments in cash having been 

made by the assessee under exceptional circumstances, 

the disallowance under section 40A(3) even otherwise was 

not called for.  

 
7.1.  As regards the 4th error allegedly pointed out 

by the Ld. CIT in the order of the A.O. in adopting the sale 

consideration of land at Rs.1.25 crores instead of Rs.3.75 

crores, the Ld. Counsel for the assessee invited our 

attention to the relevant portion of the assessment order 

at page No.11 to point out that the sale consideration as 

per the relevant agreement was Rs.1.25 crores only and 

after having found that the assessee has received only 

Rs.1.10 crores from the purchaser of M/s. ETA Star, the 

A.O. rightly adopted the sale consideration of Rs.1.25 

crores for the purpose of determining the capital gain. He 

contended that there was thus no error in the order of the 

A.O. on this count also as alleged by the Ld. CIT and the 

A.O. having taken a possible view after applying his mind 

to all the facts and circumstances, it is not permissible to 

the Ld. CIT to substitute his own view in the guise of 

revision under section 263.   
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8.  The learned D.R. on the other hand, strongly 

supported the impugned order passed by the Ld. CIT 

under section 263. He relied on the various judicial 

pronouncements to explain the scope of powers which the 

Ld. CIT can exercise under section 263. He contended 

that such revisional power is an extraordinary power that 

is to be invoked and employed for the purpose of setting 

right distortion and prejudice caused to the Revenue and 

if the Ld. CIT, on examination of the records of the 

assessment proceedings, is of the opinion that the order 

passed by the A.O. is erroneous causing prejudice to the 

interests of the Revenue, he can exercise his powers 

under section 263 to set aside such order. He contended 

that an incorrect assumption of facts and incorrect 

application of law would satisfy the requirement of order 

being erroneous. He contended that these ingredients 

were very much there in the assessment order passed by 

the A.O. in the present case, as pointed out by the Ld. CIT 

making the said order erroneous as well as prejudicial to 

the interests of the Revenue and the Ld. CIT therefore was 

fully justified in setting aside the said order by exercising 

the powers conferred upon him under section 263. He 

also contended that the Ld. CIT vide his impugned order 

passed under section 263 has finally set aside the order 

passed by the A.O. with a direction to the A.O. to re-do 

the same after affording a reasonable opportunity to the 

assessee and the assessee will get an opportunity to put-

forth all his contentions before the A.O. on merit during 

the course of set aside proceedings.     
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9.  We have considered the rival contentions and 

also perused the relevant material on record. It is 

observed that the order passed by the A.O. under section 

143(3) for the year under consideration i.e. A.Y. 2008-09 

in the case of the assessee is set aside by the Ld. CIT by 

his impugned order holding the same to be erroneous as 

well as prejudicial to the interests of the Revenue. In this 

context, the Ld. CIT has allegedly pointed out four errors 

in the order of the A.O. which were duly communicated by 

him to the assessee in the notice issued under section 

263. Out of these four errors, three errors are in relation 

to the determination of the income of the assessee by the 

A.O. from Sai Royal Residency (“SRR”) Project. According 

to the Ld. CIT, while determining the income of the 

assessee from the said project, the A.O. failed to take into 

consideration the value of un-sold plots as well as to 

make disallowance under section 40A(3) and also allowed 

deduction on account of land development expenditure 

without verifying any documentary evidence. The 

contention raised by the Ld. Counsel for the assessee 

before us is that the income of the assessee from Sai 

Royal Residency project was determined by the A.O. on 

estimated basis and therefore, there were no errors in the 

order of the A.O. as allegedly pointed out by the Ld. CIT. 

In this regard, he has invited our attention to the relevant 

portion of the A.O’s order as appearing on page No.7, a 

perusal of which shows that sale consideration of Sai 

Royal Residency project for the year under consideration 

was shown by the assessee at Rs.12.88 crores whereas, 
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the same as per the relevant impounded documents was 

found to be Rs.15.33 crores. By adopting the said amount 

of Rs.15.33 crores as sale consideration and deducting 

the purchase cost of land of Rs.10.03 crores, the balance 

amount of Rs.5.30 crores was taken by the A.O. as 

representing the gross profit of the assessee from the 

project of Sai Royal Residency. He however found that as 

per the working of partners accounts given in the relevant 

impounded material identified as page No.29 to 32 of 

Annexure-IA/SH/02, the profit of Sai Royal Residency 

project for the year under consideration was shown at 

Rs.3,98,88,000. When the A.O. proposed to adopt this 

profit as the net profit of Sai Royal Residency project by 

assuming the difference amount of Rs.134.50 lakhs 

(Rs.5.30 crores taken as Gross Profit (-) Rs.3,98,88,000) 

as the land development expenditure, the assessee took a 

strong objection by stating that the same is subject to lot 

of expenditure incurred on litigation, social disputes/ 

difficulties in execution of work as well as interest and 

other expenses. The A.O. however, did not accept this 

stand of the assessee and proceeded to compute the 

income of the assessee from Sai Royal Residency project 

for the year under consideration at Rs.3,98,88,000. It is 

thus clear that the profit of the assessee from Sai Royal 

Residency project was not determined or computed by the 

A.O. on the basis of books of account or any other 

working, but the same was estimated by adopting the 

figure of profit as given in the working of partners 

accounts in the impounded material as found during the 
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course of survey. It is pertinent to note here that the basis 

on which the said figure was arrived at is neither given in 

the relevant impounded material (copies placed at page 

Nos.83 to 87 of the paper book) nor the A.O. has made 

any attempt to find out or ascertain the details of 

corresponding income and expenses giving such profit. 

Although he has treated the difference between sale 

consideration of Rs.15.33 crores and land cost of 

Rs.10.03 crores as gross profit of the assessee and 

presumed the difference between such gross profit and 

Rs.3,98,88,000 as the expenditure incurred on land 

development, the fact remains that the profit figure of 

Rs.3,98,88,000 as reflected in the working of the partners 

account as found recorded in the impounded material was 

finally adopted by him to estimate the income of the 

assessee from Sai Royal Residency project and whatever 

working that was given by him involving assumptions and 

presumptions was just to support and substantiate such 

estimation of income made by him.     

 
10.  Once it is found that the income of the 

assessee from Sai Royal Residency project for the year 

under consideration was determined by the A.O. on 

estimated basis, the next question that arises for our 

consideration in the present context is whether there were 

errors in such determination as allegedly pointed out by 

the Ld. CIT in his notice issued under section 263 as error 

no. 1 to 3.  In so far as the first error allegedly pointed out 

by the Ld. CIT that the A.O. did not take into 
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consideration the value of un-sold plots while estimating 

the gross profit of the assessee at Rs.5,33,38,000, we 

have already noted that the income of the assessee from 

Sai Royal Residency project was estimated by the A.O. on 

the basis of the figures of profit appearing in the working 

of partner’s accounts found recorded in the relevant 

impounded materials and the working of the gross profit 

by the A.O. was just to support the said estimation. The 

profit as indicated in the said working amounting to 

Rs.3,98,88,000 was adopted by the A.O. as net profit of 

the Sai Royal Residency project rejecting the stand of the 

assessee that further expenditure on account of litigation, 

bank interest etc., was incurred by it. In the working of 

partners account, the said profit was stated to be taken as 

per P & L account, but no such P & L account giving the 

details of working of the said profit was either found 

during the course of survey or was brought on record by 

the A.O. even during the course of assessment 

proceedings. There is thus nothing available on record to 

show that the estimation of income of the assessee from 

Sai Royal Residency project as finally done by the A.O. 

was without taking into consideration the value of the un-

sold plots. Moreover, the figure of profit appearing in the 

relevant working of partners accounts was a net profit for 

the year under consideration available for distribution to 

the partners as indicated in the relevant impounded 

documents and the same ought to have arrived at after 

taking into consideration all the relevant facts and figures 

including the value of un-sold plots. It therefore cannot be 
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said that the income of the assessee from Sai Royal 

Residency project as finally estimated by the A.O. did not 

take into consideration the value of un-sold plots as 

alleged by the Ld. CIT.     

 
11.  Regarding the expenditure of Rs.1,34,50,000 

on account of land development allegedly allowed by the 

A.O., we have already observed that the income of the 

assessee from the Sai Royal Residency project was 

estimated by the A.O. on the basis of the working of 

partners capital account found recorded in the relevant 

impounded documents and the working made by the A.O. 

taking gross profit at Rs.5,33,38,000 and presuming the 

balance amount of Rs.1,34,50,000 being difference 

between the gross profit and net profit as expenditure 

incurred towards land development was just to support 

the said estimation. The said balance amount treated as 

land development expenditure thus was never claimed by 

the assessee and it therefore cannot be said that there 

was an error in the order of the A.O. in allowing the same.  

 
12.  As regards the error allegedly pointed out by 

the Ld. CIT in the order of the A.O. in allowing the land 

development expenditure and land cost paid in cash 

without considering the applicability of the provisions of 

section 40A(3), it is observed that the Hon’ble Allahabad 

High Court in the case of CIT vs. Banwari Lal Banshidhar 

(1998) 229 ITR 229 has held that when the income of the 

assessee was computed on estimate basis, there was no 
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need to look into the provisions of section 40A(3) read 

with Rule 6DD(j). In the case of ITO vs. Mr. M. Sridhar 

Panicker 7 TTJ 573, it was held by the Coordinate Bench 

of this Tribunal that when estimations are made, it is not 

possible to say that specific items of expenditure in cash 

have gone into computation of those estimations so that 

such items can be disallowed under section 40A(3). In the 

case of Indwell Construction vs. CIT 232 ITR 776 (AP), a 

similar issue arose for consideration before the Hon’ble 

Jurisdictional High Court in the context of section 40A(b) 

and while dealing with the same, it was observed by the 

Hon’ble High Court that the pattern of assessment under 

the Income Tax Act is given by Section 29 which states 

that the income from profits and gains of business shall 

be computed in accordance with the provisions contained 

in section 30 to 43D. It was held that when an estimation 

of income is made, it is in substitution of the income that 

is to be computed under section 29 and all the deductions 

which are referred to under section 29 are deemed to have 

been taken into consideration while making such 

estimate. It was held that this will also mean that the 

embargo placed in section 40 is also taken into account 

while making an estimation and it is not correct in law to 

make a separate addition by way of disallowance under 

section 40. Keeping in view the legal position emanating 

from these judicial pronouncements and having regard to 

the fact that the income of the assessee from Sai Royal 

Residency project in the present case was determined by 

the A.O. on estimated basis, we are of the view that no 
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separate disallowance under section 40A(3) was called for 

and there was no error in the order of the A.O. in not 

making such disallowance separately as alleged by the Ld. 

CIT. We therefore agree with the contention of the Ld. 

Counsel for the assessee that the manner and method in 

which the income of the assessee  from Sai Royal 

Residency project was determined by the A.O. on 

estimated basis was not appreciated by the Ld. CIT in 

proper perspective while pointing out error nos. 1 to 3, 

which were actually not there. 

 
13.  As regards the fourth and last error allegedly 

pointed out by the Ld. CIT in the order of the A.O. in 

taking the sale consideration of land at Aushapur at 

Rs.1.25 crores instead of Rs.3.75 crores for the purpose of 

computing the profit, it is observed that this issue was 

duly examined by the A.O. during the course of 

assessment proceedings and on such examination, the 

following material facts relevant to the issue were noted 

by him.  

 
a) “M/s. ETA has purchased five acres of land from  

M/s. Sri Surakshitha Homes which is registered 
on 21.05.2007 as document no 5644/07.  
 

b) The consideration as per the registered deed is Rs 
125 lakhs for 5 acres which is paid through 

cheque to M/s. Surakshitha Homes. 
 
c) M/s. ETA has paid 3.75 crores to M/s. Purnodaya 

Industries Ltd., D-12. Industrial Estate. Moulali, 
Hyderabad through cheque.  
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d) M/s. ETA has gone to Court against M/s. 
Purnodaya Industries and an amount of Rs.2.7 Cr 
lying in the three bank accounts of M/s. 
Purnodaya Industries and its associates is under 

attachment of the Court.”  
 

14.  After taking into consideration the above facts 

as well as the material available on record and the 

submissions made on behalf of the assessee, the A.O. 

identified the probable events that took place in 

connection with the relevant transactions as under :  

 
a) “From the impounded copy of the undertaking the 

consideration appear to be 85 lakhs per acre of 
which the  registered value is Rs.25 lakhs and the 
balance Rs.65 lakh appears on money.   
 

b) The amount of 3.75 Cr paid to M/s. Purnodaya 
Industries Ltd appear to have been debited as 
expenditure by M/s. ETA incurred towards land 
leveling and development of the land at Aushapur.  

 

c) The understanding between M/s. ETA and 
Purnodaya Industries is that Purnodaya Industries 
should withdraw the amount and pay to the 
assessee firm i.e. M/s. Surakshitha Homes. They 
have paid only some amount as the balance is 
under attachment.  

 
d) This kind of routing of money was attempted by 

M/s. ETA as the on money was to be paid in cash 
and M/s. ETA being a company may have no cash 
to pay.”  

 
15.  The above probable events then were 

confronted by the A.O. to the assessee and after 

considering the submissions made by the assessee 

thereon, he found that the 5.00 acre of land at Aushapur 
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was sold by the assessee to M/s. ETA Star Property 

Developers Ltd., for an apparent consideration of Rs.1.25 

crores and although the amount of Rs.3.75 crores was 

paid by ETA Star Property Developers Ltd. to M/s. 

Poornodaya Industries Limited, what the assessee 

actually received was only Rs.1.1 crore while the balance 

amount was lying in the three bank accounts of M/s. 

Poornodaya Industries and its associates which were 

under attachment of the Court. Accordingly, the sale 

consideration of the property was taken by the A.O. at 

Rs.1.25 crores and after reducing the cost of acquisition 

of the land amounting to Rs.45,37,500, the balance 

amount of Rs.79,62,500 was brought to tax by him in the 

hands of the assessee. The sale consideration of Rs.1.25 

crores thus was adopted by the A.O. by applying his mind 

to all the relevant facts of the case including especially the 

fact that the consideration as stated in the relevant 

agreement was Rs.1.25 crores out of which the assessee 

had actually received only Rs.1.10 crores. As rightly 

contended by the Ld. Counsel for the assessee, a possible 

view in the matter thus was taken by the A.O. after taking 

into consideration all the relevant facts of the case while 

adopting the sale consideration of Rs.1.25 crores and it is 

not permissible to the Ld. CIT to substitute his own view 

in place of the possible view taken by the A.O. under 

section 263.  

 
16.  For the reasons given above, we are of the view 

that there were no errors in the order of the A.O. as 
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allegedly pointed out by the Ld. CIT calling for revision 

under section 263 and the Ld. CIT was not justified in 

setting aside the said order of the A.O. passed under 

section 143(3) by exercising the powers conferred upon 

him under section 263. The impugned order of the Ld. CIT 

passed under section 263 is therefore, set aside and the 

order passed by the A.O. under section 143(3) is restored.  

 
17.  In the result, appeal of the assessee is allowed.             

 
         Order pronounced in the open Court on 28.08.2015. 

 
 
   Sd/-              Sd/- 
  (SAKTIJIT DEY)           (P.M. JAGTAP) 
JUDICIAL MEMBER                  ACOUNTANT MEMBER 
 
Hyderabad, Dated 28th August, 2015 
 
VBP/-  
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