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O R D E R 

PER H.L.KARWA, VP : 

   These to  appeals  involv ing  common issue were  heard 

together  and are  be ing  disposed o f f  by  th is  common order  for  

the sake o f  convenience.  
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2 .   F i rs t ly ,  I  wi l l  take  up ITA No.327/Chd/2012.   In this  

appeal ,  the assessee  has  raised the fo l lowing grounds :  

“1. Treatment of advances amounting Rs.25,00,000/-, during 

previous year i.e. AY 2006-07, to son for acquiring assets for 

firm's own business & Rs.9,00,000/- to son, for few days, 

for Disawar Account (day to day requirements of the firm) as 

loan to disallow proportionate interest amounting 

Rs.1,49,941/- under section 36(l)(iii) of the Income-Tax Act, 

1961 is arbitrary. 

2. Disallowance of proportionate interest amounting 

Rs.1,49,941/- under section 36(l)(iii) of the Income-Tax Act, 

1961 is not proper, as the relevant amounts has been used for 

acquiring assets for firm's own use. It is pertinent to mention 

here that with the help of the finances in question, the firm 

owned it's Retail Outlet in Bay Shop 44-45, Sector 22-B, 

Chandigarh. 

3. The amount of  Rs.25,00,000/- can not be questioned beyond 

it's relevant year i.e. A.Y. 2006-07. This  amount was advanced 

by it’s erstwhile proprietor of the firm during A.Y. 

2006-07.” 

3.   Br ie f ly  stated,  the   facts  are  that  the  assessee  was 

proprietor  o f  a  f i rm dea l ing  in  manufactur ing  and trading  of  

shoes.  The re turn for  the  assessment  year   2007-08 was f i l ed 

on 29.10.2007 declar ing  an income o f  Rs .1 ,96,650/- .   Dur ing 

assessment  proceedings ,  the Assessing  Of f icer  not iced that  

the  assessee  had advanced an interest  f ree  amount  of  

Rs .25,00,000/-  to  Shr i  Gurj i t  S ingh on 7 .10.2015.   I t  was a lso 

not iced that  the  assessee  was paying  interest  to  Bank 

amount ing to  Rs .1 ,49,941/-.   I t  was explained to the 

Assess ing Of f icer   that  the  amount  was ut i l i zed  for  purchas ing 
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immovable property,  but the  Assessing  Of f icer  not iced that  

this  advance  was never  ut i l i zed for  the  purpose  of  business 

and there fore  he  d isal lowed interest  paral le l  to  bank interest  

@ 12.25%,  on the  above  sa id  interest  f ree  advances,  fo l lowing 

the judgment  of  the Hon’ble   Punjab & Haryana High Court  in 

the case  o f  CIT Vs .  Abhishek Industr ies  Ltd .  286 ITR 1 (P&H) .   

 

4 .   The learned CIT (Appeals )  v ide  his  order  dated  

9 .12.2011 upheld the  d isal lowance by  stat ing that  the 

assessee  had not  expla ined as to  how i t  was commerc ia l ly  

expedient  to  advance such a  large amount .   The learned CIT 

(Appeals )  held  that  s ince  i t  was borne out  f rom records  that  

the assessee  had borrowed cer ta in funds on which l iab i l i ty  to  

pay interest  was be ing  incurred and on the  other  hand,  

certain  amounts  had been advanced to  s is ter  concerns or  

o thers  wi thout  carry ing  any interest  and wi thout any business 

purpose,  interest  to  the  extent  the  advance  has  been made 

without carrying  any interest  had to  be  d isal lowed under 

sect ion 36( i ) ( i i i )  o f  the  Income Tax Act ,  1961 ( in  short  ‘ the 

Act ’ ) .   

 

 

5 .   Aggr ieved by  the  order  o f  the  learned CIT (Appeals ) ,  

the assessee  has f i led the present  appeal  before the  Tr ibunal .   

6 .   Shri  Gur j i t  Singh,  l egal  hei r  o f  la te  Shri  Jagat  Singh 

appeared be fore th is  Bench of  the  Tr ibunal  and submitted 

that  commerc ia l  expediency had been c lear ly  establ ished in 

this  case.   He argued that  the  sum of  Rs .25 lacs  advanced by 
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the assessee  to h is  son Mr.  Gurj i t  S ingh,  had been ut i l ized  to 

acquire commerc ial  propert ies.    The  lega l  he ir  o f  the  assessee 

s tated that  these  commercial  propert ies  were  used to  expand 

the fami ly  business,  by  opening more  shops in  them.  This,  as 

per  the  learned counse l  for  the  assessee ,  resulted in 

t remendous increase  in vo lumes o f  the fami ly  bus iness .   

7 .   As  per  Shr i  Gur j i t  Singh,  commercial  expediency,  

was establ ished by  the  fact  that  the  advance  was ut i l ized  for  

the  expansion/securing  of  bus iness  o f  the  family .  He 

emphasized that  i t  i s  not  re levant  for  establ ishing commercial  

expediency,  to  whom the  advance  has  been made.    He fur ther 

re l ied  upon the  decis ion of  the  I .T.A.T. ,  Chandigarh Bench in 

the case  o f  Thukral  Regal  Shoes  Vs.  ACIT,  Circ le  2 (1 ) ,  

Chandigarh in  ITA No.  650/Chd/2011,  wherein   i t  has  been 

he ld  with  respect  to  investments in  the  same propert ies,   that 

the  investments and conduct  of  business  in  these  propert ies 

was out of  commercial  expediency.   

8 .   Shri  J i tender  Kumar,  the  learned D.R.  re ly ing  upon 

the  order  of  the learned CIT (Appeals ) ,  contended that  s ince 

no commercial  expediency o f  the  advance  had been 

establ ished by the  assessee ,  interest  re la t ing  to the  advance 

was r ight ly  disa l lowed under sect ion  36 ( i ) ( i i i )  o f  the Act .    The 

learned D.R placed re l iance  on the  judgment o f  the  Hon 'b le  

Apex Court  in the  case of  SA Bui lders   Ltd.  288 ITR 1 (SC)   

and on the  decis ion of  the  Hon 'ble  Punjab & Haryana High 

Court  in  the  case  of  Abhishek Industr ies  286 ITR 1 (P&H)  in 

support  o f  h is  content ion.  
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9.   I  have  heard the  r iva l  submissions and perused the 

record.   The facts  emerg ing theref rom are  that  on 7 .10.2005,  

an interest  f ree advance  of  Rs.25,00,000/- was g iven by the 

assessee  to  h is  son Mr.  Gurjeet  S ingh.  Out  of  th is  amount,  

Rs .10,00,000/-  was ut i l i zed  by  Mr.  Gur j i t  S ingh,  v ide  Bankers  

Cheque No.176420,  for  making payment  to  HUDA for  purchase 

o f  commercial  property  SCO No.  259,  Sector-14,  Panchkula  on 

17.11.2005 in  the  name of  Shri  Gur jeet  S ingh and h is  brother 

Sh.  Harinder  S ingh.   Interest ing ly,  the  said  property  has  not  

been purchased in  the  name of  la te  Shri  Jagat  Singh,  who has 

advanced the  amount  in  quest ion.   Accord ing  to  the  Assessing 

Of f icer ,  the  argument  put- for th  by  the assessee  f i rm is  only  on 

the account that  the amount  of  Rs.25 lacs was advanced to 

expand the  bus iness  o f  la te  Shri  Jagat  S ingh.   Balance 

amount  of  Rs .15,00,000/-  was cred ited  into  the  account  o f  

M/s Thukra l  Regal  Shoes ,  in  which Mr.  Gurj i t  S ingh is  a 

partner.  SCO No.  259,  Sector-14,  Panchkula was so ld  on 

27.11.2006.    The assessee  c la imed that  at  present thei r  

family  members are  having  to  showrooms,  one in  Sector  22,  

Chandigarh and other  (SCF No.3 )  in  Sector  11-D, Chandigarh) ,  

which was purchased v ide  Sa le  Deed dated 29.8 .2008 in  the 

name of  Smt.Pr i tpal  Kaur,  Smt.  Gurminder  Kaur  and Smt.  

Paramdeep Kaur,  who were  partners  in  the  f i rm Fenzer  Shoes .  

The Assessing  Of f icer  observed that  the  said  advance  of  Rs.25 

lacs  was never  ut i l i zed  for  the  purpose  o f  ers twhi le  propr ie tor 

o f  the  f i rm late  Shri  Jagat  S ingh as  wel l  as  by  the  partners  o f  

M/s Fenzer Shoe Industr ies  in  any way dur ing the  f inanc ia l  

year  2006-07.  
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10.   The issue in  the  present  appeal  is  aga inst  the  

d isa l lowance o f  interest  under  sect ion 36( i ) ( i i i )  o f  the  Act ,  on 

the interest  f ree advance  made by  the assessee  to  his  son.  

11.   I t  is  important to  understand the  provis ion o f  

sect ion 36(1) ( i i i ) o f  the  Act ,  with  respect  to  i ts  scope and 

impl icat ions  before ad judicat ing on the issue at  hand.   For 

the same,  the sect ion is  reproduced hereunder:  

 

36 ( i )  The deduct ions  prov ided for  in  the  

f o l lowing  c lauses  shal l  be  al lowed in  respec t  of  

the  matters  deal t  wi th  there in ,  in  comput ing  the  

income ref erred to  in  sec t ion  28.  

 ( i i i )  The  amount of  the  in teres t  paid  in  

respec t  o f  cap i tal  bor rowed f or  the  purposes  of  

the  bus iness  or  prof ess ion .   

Prov ided that any amount of  the  in teres t  paid ,  

in  respec t  o f  cap i tal  bor rowed for  acqu is i t ion  of  

an  asse t f o r  extens ion  of  ex is t ing  bus iness  or  

prof ess ion  (whe ther  cap i ta l ized  in  the  books of  

account o r  no t ) ;  f or  any per iod  beg inn ing  f rom 

the  date  on  wh ich  the  cap i ta l  was bor rowed f or  

acqu is i t ion  of  the  asset t i l l  the  date  on  wh ich 

such asset was  f irs t  pu t to  use ,  shal l  no t  be  

al lowed as  deduct ion .  

 

12.   A  bare  reading o f  the  sect ion shows that  for  

c la iming deduct ion of  interest  under sect ion 36( i ) ( i i i )  o f  the 

Act ,  the  fo l lowing condit ions  have  to be sat is f i ed  :  

1.  There shou ld  be borrowed cap i tal .  

2 .  in teres t  mus t be  paid  on  the  bor rowed cap i tal  
and,  
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3.  The borrowed cap i tal  mus t be  f or  the  purpose  of  
bus iness  and prof ess ion .  

 

13.   In  the  instant  case ,  i t  is  not  in  dispute  that the 

assesee has  borrowed capita l ,  on which interest  has  been 

pa id .  The only d ispute  is  regarding  the  fact ,  whether the 

borrowed capi ta l  has  been used for  the  purpose  of  the 

business .   

14.   In  the  case  o f  S.A.  Bui lders  Ltd .  ( supra ) ,  the  Hon’b le  

Supreme Court  has  deal t  wi th  the  express ion “ for  the  purpose 

o f  business”  occurr ing  in  sect ion 36( i ) ( i i i )  o f  the  Act  and has 

he ld  at  Para  23 and 32 o f  the order as  under  :  

23.  “  In  our  op in ion ,  the  dec is ions  re lat ing  to  

Sec t ion  37 of  the  Ac t  wi l l  also  be  app l icab le  to  

Sec t ion  36(1)   ( i i i )  because  in  Sec t ion  37 also  the  

express ion  used is  “f or  the  purpose of  

bus iness” .  I t  has  been cons is ten t ly  he ld  in  

dec is ions  re lat ing  to  Sec t ion  37 that  the  

expression “for  the purpose of business” 

includes expenditure voluntarily incurred 

for  commercial  expediency ,  and i t  is  

immater ial  i f  a  th ird  par ty  also  benef i ts  

thereby.”  

32 .  “  I t  is  true  that  the  bor rowed amount in  

quest ion  was not u t i l ized  by the  assessee  in  i ts  

own bus iness ,  but had been advanced as 

in teres t  f ree  loan to  i ts  s is ter  concern.  However ,  

in  our  op in ion ,  that  f ac t  is  no t  real ly  re levant.  

What is  relevant is  whether the assessee 

advanced such amount to  i ts s ister concern 

as a measure of  commercial  expediency .  “  
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  C lear ly ,  commerc ial  expediency o f  the  advance  has 

to  be  establ ished,  to  prove  that  the  money was borrowed for  

the purpose of  bus iness.   

15.   In  th is  case ,  i t  emerges  f rom the  facts ,  that  the 

advance  o f  Rs.25 lacs  g iven to  Shr i  Gur j i t  S ingh by the 

assessee  was part ly  ut i l i zed to  purchase  a  property  SCO 259  

Sector-14,  Panchkula  in  the  name of  Shr i  Gurj i t  S ingh and h is  

brother Shri  Har inder  S ingh.  Balance  amount was ut i l ized  by 

Shri  Gur j i t  Singh,  by  infus ing capita l  in  h is  partnership 

concern,  namely  Thukral  Rega l  Shoes .   None of  the 

investments  were  made in  the  name o f  the  assesse,  nor  was i t  

demonstrated before  me as  to  how these  investments  benef i ted 

the  assesse .   C lear ly  the  aforesa id  investments  d id  not  in  any 

way contr ibute   to  the assessee ’s  business .   I t  i s  only Shri  

Gurj i t  S ingh,  who  happened to benef i t  by  these  investments.   

What  emerges there fore  f rom the  facts  is  that  the   interest  

f ree  advance  g iven  by  the  assesse  to  h is  son,  was sole ly  for  

the personal  benef i t  o f  his  son.   C lear ly  such an advance  does 

not   qual i fy  as advance  for  commerc ia l  expediency of  the 

assessee .  In  fact ,  the  Hon 'b le  Apex court  in  the  case  o f  S.A.  

Bui lders  (supra )  a t  para  36 o f  the  order  has  c lear ly  g iven a 

s imi lar  example s tat ing that  such advances  do not  qual i fy  as a 

measure of  commercial  expediency.   

 

“36.  “We wish to  make i t  c lear  that  i t  is  no t  our  

op in ion  that  in  every case  in teres t  on  bor rowed  

loan has  to  be  a l lowed if  the  assessee  advances 

i t  to  a s is ter  concern .  I t  al l  depends on the  f ac ts  

and c ircumstances  of  the  respec t ive  case .  For  
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ins tance ,  i f  the Directors of  the sister 

concern util ize the amount advanced to it  by 

the assessee for  their  personal  benefit,  

obviously i t  cannot be said that such money 

was advanced as a measure of  commercial 

expediency.  However ,  money can be  said  to  be 

advanced to  a s is ter  concern f or  commerc ial  

expediency in  many o ther  c ir cumstances  (wh ich  

need not be  enumerated here ) .  However ,  where 

i t  is  obv ious  that a ho ld ing  company has  a deep 

in teres t  in  i ts  subs id iary,  and hence  if  the 

ho ld ing  company advances  borrowed money to  a 

subs id iary and the  same is  used by the  

subs id iary f o r  some bus iness purposes ,  the  

assessee  would ,  in  our  op in ion ,  o rd inar i ly  be  

ent i t l ed  to  deduct ion  of  in teres t  on  i ts  bor rowed  

loans .”  

 

The  Hon 'b le  Madras  High Court  in  CIT Vs .  M.S.  

Venkateswaran (1996)  222 ITR 163 (Mad)  has  observed as 

under :  

 

“ In teres t  paid  on  borrowed cap i tal  wi l l  be 

al lowed as  a deduct ion  only if  the  cap i ta l  was  

borrowed and used f or  the  purposes  of  bus iness.  

If  i t  is  used f or a purpose  o ther  than bus iness 

then in teres t  to  the  ex ten t to  which  the  cap i ta l  

was so  used wi l l  no t  be al lowed as  a 

permiss ib le  deduct ion  under  the  prov is ions  of  

sec t ion  36 (1 ) ( i i i )  of  the Ac t .  “  

 

In  the  above  judgment ,  the Hon 'ble  Madras  High Court  has 

he ld  as under :  
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“We have  heard learned s tanding  counsel  f or  the  

Depar tment and  Perused the  records  careful ly .  The 

fac t  remains  that the  assessee 's  f ather  D ied  on  Ju ly 

10,  1970.  The  f i rs t  assessment  year  af te r  the  f ather 's  

death  was the  assessment f or  the  accounting  year  

re levant to  the  year  ending  March  31,  1970.   In  the  

balance -sheet as  on  March  31,  1972,  on  the  cred it  

s ide ,  the  assessee’s  cap i ta l  account was shown at  

Rs .  1 ,58,675 and the  advance  agains t  contrac ts  was 

shown at Rs .  1 ,53,392.68.  The to tal  comes to  Rs .3 

lakhs .   On the  deb i t  s ide ,  the  o ld  propr ie tor ' s  account 

in  respec t  of  which  the  case  of   d ivers ion  f or  non-

bus iness  purposes  is  made,  amounts  to  

Rs .22,20,590.96 (? ) ) .   Accord ing  to  the  Depar tment,  

they have  c lear ly  es tab l ished that  a por t ion  of  the 

borrowed cap i ta l  was ut i l ised  by the  f ather  of  the 

assessee  f or  non-bus iness  purposes  and,  therefore ,  

the  in teres t  paid  thereon cannot be  al lowed as  a 

deduct ion  under  sec t ion  36( l ) ( i i i ) .  Accord ing  to  the  

T r ibunal ,  when an assessee  had invested h is  own 

cap i ta l  In  h is  bus iness  and also  borrowed mon ies  f or  

the  purpose  of  h is  bus iness ,  Any subsequent  

wi thdrawal  f or  h is  personal  use would  be presumed 

to  Be  out of  h is  cap i tal   and would  not ent i t l e  the  

Depar tment to  d isal low a Par t  o f  the  in teres t  paid .   

But the  Depar tment po in ted  out that th is  is  sub jec t  to  

the  proof  g iven  by the  Depar tment that  a par t i cu lar   

por t ion  of  the  borrowed cap i tal  was u t i l ised  by the   

assessee  f or  non-bus iness  purposes.  Accord ing  to  the  

Depar tment,  i t  was c lear ly  es tab l ished that the  

f ather  of  the  assessee  had ut i l ised a por t ion  of  the  

borrowed cap i tal  f or  non-bus iness  purposes ,  in  such 

a case  i t  was submit ted  that  in teres t   cannot  be 

al lowed on  such borrowed cap i tal ,  wh ich  was u t i l i sed 

f or  non-bus iness purposes.  In  the  order ,  the  T r ibunal  

f ai led  to  cons ider   the  submiss ion   made by the  

Depar tment that  they have  es tab l ished that  a port ion  
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of  the  borrowed cap i ta l  was u t i l ised by the  f ather  of  

the  assessee  f or  non-bus iness  purposes.  The  f acts  on  

record  would  c lear ly  go  to  show that  the  f ather  of  the  

assessee  had def in i te ly  d iver ted  a por t ion  of  the  

borrowed cap i ta l  f or  h is  own purposes  and not  f or  

bus iness  purposes .  In  such a case ,  i t  cannot be  said  

that  there  can be  a presumpt ion  that  a par t  o f  the 

cap i ta l  would  have  been d iver ted  f or  non-bus iness  

purposes  not f rom the  bor rowed cap i ta l  but  f rom the 

cap i ta l  contr ibuted by the  assessee.   In  the  absence 

of  such an e lement in  the  f ac ts  ar is ing  in  the  present 

case ,  we are  unable  to  subscr ibe  to  the  v iew of  the  

T r ibunal  that the  assessee  is  ent i t l ed  to  deduct ion  

under  sec t ion  36 ( l ) ( i i i )  wi th  regard  to  the  in te rest  

paid  on  borrowed cap i ta l ,  wh ich  was u t i l ised  by the  

assessee ’s  f ather  f or  non-bus iness  purposes .  In  that  

v iew of  the  mat ter ,  we answer  the  quest ion   re ferred 

to  us  in  the  negat ive  and in  f avour  of  the Depar tment.   

There wil l  be  no order  as  to  cos ts . ”  

 

In  CIT Vs.  V . I .  Baby and Co.  [2002]  254 ITR 248,  the  Kerala 

High Court ,  whi le  revers ing  the order  of  the  T r ibunal ,  he ld  as  

under :  

 “We are  inc l ined to  accept the  argument 

ra ised by counse l  f or  the  Revenue,  because  the 

advances  to  the  par tners ,  the ir  re lat ives  and the  

s is ter  concerns  are  not f or  business  purposes 

and the  assessee  has  not der ived any benef i t  

out o f  the  same.  Admit ted ly,  no  in teres t  was 

charged on  these  advances .  The  T r ibunal  

appears  to  have  p laced re l iance  on  the  f ac t  that  

the  par tners  and the ir  re lat ives  have  u t i l ised  the  

amounts  f or  bus iness  purposes,  such as  

construc t ion  of  a shop bu i ld ing  e tc .  So long as 

the assessee firm is  not  the beneficiary of 

such investments,  the nature of  investment 
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or the uti l ization of  such advances has no 

relevance.   

16.   In  v iew of  the  above  decis ions,  and a lso  consider ing 

the facts  o f  the  present case ,  in  my opinion,  the  advance g iven 

to  Shri  Gurj i t  Singh is   not  for  the  purpose  o f  business  and 

interest  re la t ing to  the  same does  not  qual i fy  for  deduct ion 

under sect ion 36( i ) ( i i i )  o f  the Act .  

17.   Further,  even,  i f  the  a foresa id  advance  is  treated as 

be ing g iven for   the  purpose o f  bus iness,  though i t  has 

a lready been dec ided otherwise above,  the  interest  re lat ing 

thereto   s t i l l   does   not   qual i fy   for  deduct ion  under   sect ion 

36( i ) ( i i i )  o f  the Act ,   due to  the proviso  to sect ion 36( i ) ( i i i )  o f  

the Act .  

18.   As  per  the prov iso  interest  pertain ing to  capita l  

borrowed for  acquir ing  an asset ,  shal l  not  be  al lowed as 

deduct ion upto  the  per iod t i l l  the  asset  i s  f i rs t  put  to  use.   

19.   In  the  case  before  me,  even i f  the  acquis i t ion of  SCO 

259,  Sec-14,  Panchkula  is  treated as  for  the  purpose  o f  

business ,  i t  emerges  f rom the  facts,  that  the  asset  was not 

put to  use in  the  year  at  a l l .  No evidence  has  been brought  on 

record to  prove  that ,  SCO 259,  Sec-14,  Panchkula was put  to  

use  in  the  business  o f  the  assessee  dur ing  the  impugned year.  

In  fact ,  SCO-259,  Sector-14,  was sold on 27.11.2006.  Hence 

a lso ,  by  v ir tue  o f  the  proviso  to  sect ion 36( i ) ( i i i )  o f  the  Act,  

the  interest  paid  on borrowed capi ta l  does  not  qual i fy  for  

deduct ion under sect ion 36( i ) ( i i i )  o f  the  Act .  
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20.   Coming to the arguments of  the  legal  hei r  o f  the  

assessee ,  i t  appears  that  he  has  incorrect ly  interpreted the 

meaning of  commercial  expediency.   As  has  been explained 

above,  commercia l  expediency inc ludes  such expendi ture  as  a 

prudent business  man incurs  for  the purpose o f  bus iness.  

Some benef i t  d irect  or  indirect  must  accrue to the  assessee.  

In  the  present  case ,  i t  has  not  been establ ished as  to  what 

benef i t  accrued to  the  assessee  by  v ir tue  o f  this  advance.   In 

fact ,  benef i t  i f  any,  seems to be  accrued to the  son o f  the 

assessee  Mr.  Gur j i t ,  who has bought  a  commerc ia l  property  in 

SCO 259,  Sec-14,  Panchkula  in h is  name.   Balance  amount  of  

Rs .15 lacs  has been cred ited  in  to  the account  o f  M/s Thukra l 

Rega l  Shoes ,  in which Shr i  Gur j i t  Singh is  a  partner.   This 

amount  has  been introduced as  capi ta l  o f  Shri  Gur j i t  S ingh in 

the sa id  partnership  / f i rm.    The re l iance  placed by  the lega l 

he ir  o f  the  assessee on the  judgment  of  the  I .T.A.T. ,  

Chandigarh Bench in  the  case  o f  Thukra l  Regal  Shoes ,  a lso 

seems to  be misp laced.   The facts  in  the  case of  Thukra l  Rega l 

Shoes  are  d is t inguishable  f rom the  facts  of  the present  case .  

In  the  case  o f  Thukra l   Rega l  Shoes ,  the  f i rm i .e .  Thukra l  

Rega l  Shoes ,  had advanced sums to  i ts  partners,  who had 

ut i l i zed  the  same to  acquire commercial  propert ies,  in  one of  

which the  business  o f  the  f i rm was cont inued.   S ince,  in  that 

case ,  the f i rm had benef i ted by  the  advance made to  the 

partners ,  commercial  expediency had been establ ished and no 

d isa l lowance of  interest  was there fore  he ld  to be  warranted 

under sect ion 36( i ) ( i i i )  o f  the  Act ,  by  the Tr ibunal .   In  this  

case ,  as  s tated above,  i t  has  not  been establ ished as  to  how 
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the  advance  made by  the  assessee  to  his  son had benef i ted  the 

assessee .   Even the  facts  prove  otherwise.   Thus,  the  decis ion 

in  the  case  of  Thukral   Regal  Shoes does  not  apply  to  the  facts 

o f  the present  case.   

21.   I ,  there fore ,  hold  that  the  d isal lowance of  interest   

o f  Rs.1,49,941/-  under  sect ion 36(1 ) ( i i i )  o f  the  Act ,  has  been 

correct ly  upheld by the learned CIT (Appeals ) .  

22.   In the  resul t  the appeal  o f   the assesse  is  dismissed.  

 

ITA No.326/Chd/2012 ����Fenzer Shoes Industries)  

 

23.   The facts  in  the present  case  are  that ,  Fenzer  Shoes 

Industr ies  is  a  partnership   f i rm ,  formed  on 1 .12.2006,  by 

the takeover  o f  the business  o f  late  Shr i  Jagat  S ingh on as is  

where is  bas is .   The f i rm compr ised of  the  daughter  in laws o f   

late  Shri  Jagat  S ingh as  partner,  namely  Smt.Pr i tpal  Kaur,  

Smt.Gurminder Kaur  and Smt.Paramdeep Kaur .  

24.   The advance  of  Rs .25 Lacs  g iven by  late  Shri  Jagat  

S ingh to  h is  son Shri  Gur j i t  Singh f rom his proprietorship 

concern before  takeover,  cont inued to  appear  in  the  books o f  

Fenzer  Shoes  Industr ies,  as such.   The Assessing  Of f icer  

d isa l lowed interest  re lat ing  to  the  same amounting  to 

Rs .1 ,00,000/-  under  sect ion 36(1 ) ( i i i )  o f  the  Act ,  fo l lowing the 

same reasoning as  g iven in  the  case  of  late  Shri  Jagat  S ingh.  

The learned CIT (Appeals )  upheld  the same,  aga inst  which the 

assesse has come up in appeal  be fore the Tr ibunal .  
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25.   The arguments  advanced in  the  case  of  late  Shri  

Jagat  Singh,  were  adopted in the  present  case a lso  by the 

respect ive  part ies .  

26.    I  f ind that   the  facts  in the  case of  Fenzer  Shoes 

Industr ies  are  s imi lar  to  the  case  of  la te  Shr i  Jagat  S ingh 

through his  legal  he ir  Shr i  Gurj i t  Singh in  ITA 

No.327/Chd/2012.   The nature  of  the  advance  has  not 

changed by  v ir tue of  the  takeover of  the  bus iness.   The 

f indings  in that  case that  the  advance was not  for  business 

purpose,  there fore,  a lso appl ies to  the present  case.  

27.   I ,  there fore ,  hold  that  the  d isal lowance of  interest   

o f  Rs.1,00,000/-  under  sect ion 36(1 ) ( i i i )  o f  the  Act ,  has  been 

correct ly  upheld by the learned CIT (Appeals ) .  

28.   In  the  result  both the  appeals  o f  the  assesses  are  

d ismissed.  

Order  pronounced in  the  open court  on th is  10 t h                 

day  o f  August ,  2015.  

                                             

                  Sd/-      

 (H.L.KARWA) 
     VICE PRESIDENT 

Dated :  10 th  August, 2015 
 
*Rati/AG* 

Copy to: The Appellant/The Respondent/The CIT(A)/The CIT/The DR.  

 

Assistant Registrar,  
ITAT, Chandigarh 
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