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O R D E R 
 

 

PER BHAVNESH SAINI,JM  

 

Both the  cross appeals  are  di rected aga inst  the 

order of  ld .  CIT(Appeals )  Panchkula dated 16.08.2011 

for  assessment  year 2007-08.  

2 .  We have heard ld.  Representat ives  of  both the 

part ies,  perused the  f indings of  authori t i es  below and 
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cons idered the  mater ia l  ava i lable  on record.   Both the 

appeals  are decided as  under .  

 Assessee 's  Appeal   

3 .  On ground No.  1,  assessee  chal lenged the  addi t ion 

o f  Rs.  3,97,000/-  on account  of  undisc losed investment 

in  res ident ia l  houses.   Dur ing  the  course  o f  assessment 

proceedings,  the  Assessing  Of f icer  noted that  assessee 

purchased plot  No.  1562 Sector  17 at  Jagadhari  for  Rs.  

24,70,000/- including Stamp Duty.  The assessee  could 

explain  the  source  o f  investment  in  the  house to  the 

extent  of  Rs.18,90,000/- .   According ly ,  the ba lance 

amount  invested in  the  purchase of  res ident ia l  house 

was s tated as assessee 's  income from undisclosed 

sources and addi t ion of  Rs .  5,80,000/- was made.   The 

addi t ion was chal lenged be fore  ld .  CIT(Appeals ) .   The 

wri t ten submission of  the  assessee  is  quoted in the 

appe l late  order  in  which the  assessee  br ie f ly  exp la ined 

that  assessee  f i led  copy o f  the  Sa le  Deed to  expla in  the  

issue but Assess ing  Of f icer  i s  wrong in making addi t ion 

o f  Rs.5,80,000/- as i t  i s  merely s tated in order  that  the 

resident ia l  house  was purchased on 4 t h  October  2006 

whereas the  amount  o f  Rs.  4  lacs  used for  the  purchase 

o f  th is  house  is  s tated to  have  been  withdrawn on 

01.09.2006.   There is  no wri t ten agreement or  

documentary ev idences  on the  bas is  o f  which i t  could be 

sa id  that  the  amount  was pa id  on 01.09.2006 for  

purchase  of  the  house.   There  is  a lso  no record avai lable  
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to  show that  the cash was used for  some other purposes 

other than purchase  o f  the  said house .   Out of  the to ta l  

addi t ion o f  Rs.  5 ,80,000/- ,  the  amount  o f  Rs.  4 lacs  was 

pa id  on 01.09.2006 out  o f  wi thdrawal  o f  Rs.  8  lacs  f rom 

HDFC Bank account  No.  56760 on 25.08.2008 hence ,  

addi t ion o f  Rs .  4  lac  is  unjust i f i ed .   In  respect  o f  

Rs .1 ,83,000/-,  which was paid  on 04.10.2006 for  

purchase  of  Stamp Paper,  same was paid  in  cash and 

assessee  produced cash book depict ing  the  suf f ic ient  

cash in  hand.   The Assess ing Of f icer  has  complete ly 

ignored these ev idences.  

4 .  The ld.  CIT(Appeals )  noted with regard to  plea  o f  

the payment  of  Rs .  4  lacs  on 01.09.2006 out  of  

withdrawal  o f  Rs .  8  lacs  from HDFC Bank account  on 

25.08.2006 that  same is  not  acceptable  due to  t ime gap 

o f  one  month and 10 days between the date  o f  

withdrawal  and date  of  purchase  o f  the  house .   I t  was 

a lso  not  acceptable  that  th is  amount was ly ing  at  the 

house  for  a lmost  1  ½ month.   Accord ingly,  addit ion of  

Rs .  4 lacs  was conf i rmed.   However,  as regards ba lance 

payment  o f  Rs.  1,83,000/-  for  purchase  of  Stamp 

Papers ,  the  explanat ion o f  the assessee  was accepted 

that  suf f i c ient  cash was avai lable  in the cash book on 

04.10.2006.   Therefore,  addit ion of  Rs.  1 ,83,000/-  was 

de le ted.  

5 .  A f ter  consider ing  r ival  submiss ions,  we do not  f ind 

any meri t  in  the addit ion made by  the  authori t ies  below.   
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PB-1 is  copy of  the  bank account  to  show that  on 

25.08.2006,  assessee  has  wi thdrawn Rs.  8  lacs  from 

HDFC Bank account.   PB-2 is  cash book in  which 

assessee  has  entered Rs.  8 lacs  on account  of  

withdrawal  f rom HDFC  Bank account  on 25.08.2006.   

This  amount  is  avai lable  to  the  assessee.   The ld.  DR 

submit ted that  s ince  there  is  a gap o f  1  month and 10 

days  between wi thdrawal  and purchase  o f  the house ,  

therefore,  amount  ly ing  at  house  could  not  be  accepted.   

However,  the  author i t i es  below have  fa i l ed  to  note  that 

no  evidence has been brought on record i f  the assessee 

has  spent  the  amount  of  Rs .  4  lacs  for  some other 

purposes  other  than the  amount  used for  purchase  o f  

the  house .   There  is  no  b ig  or  unreasonable  gap between 

the amount  withdrawn f rom the  bank account  and pa id 

for  purchase  o f  the  property.   Since  the  amount  is  taken 

into  cashbook af ter  withdrawal  f rom the  bank account,  

therefore,  i t  i s  avai lable  to  the assessee  for  us ing  for  

purchase  o f  the house.    

5 ( i )  Hon'ble  Punjab & Haryana High Court  in  the  case 

o f  Shiv Charan Dass  126 ITR 263 considered the  issue 

o f  unexpla ined amount.   The depos it  was made af ter  4/5 

years from withdrawal .   I t  was held that  the  revenue 

should  prove  that  i t  was assessee  who spent  the  amount 

in  quest ion.  In  the  absence  o f  any evidence  on record 

that  assessee  has  spent  Rs .4  lacs  a f ter  wi thdrawal  f rom 

the bank account  for  any other  purposes,  authori t ies  
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below were  not  just i f i ed  in  d isbe l iev ing  the  explanat ion 

o f  the  assessee  regard ing  ava i lab i l i ty  o f  the  cash o f  Rs.  

4  lacs  with the assessee for  purchase of  the  property .   

In  v iew of  the  above  d iscuss ion,  we set  as ide the  orders 

o f  author i t ies  be low and delete  the  addi t ion o f  Rs.  

3 ,97,000/-  Ground No.1  of  appeal  o f  assessee  is  

a l lowed.  

6 .  On ground No.2,  assessee  chal lenged the  addi t ion 

o f  Rs.12,27,500/-.   Dur ing the  course  o f  assessment 

proceedings,  the  Assessing  Of f icer  noted that  assessee 

was asked to  expla in  as  to  how 60% share  in  renta l  

income in respect  o f  SCO 133-134 has been shown.   The 

assessee  has  g iven no explanat ion in  this  regard.   The 

rental  income from this  property  was taken in fu l l  by 

the Assess ing  Of f icer  in  assessee 's  hands for  5  months 

@ Rs.90,000/-  per  month on the basis  o f  the  agreement 

f i l ed  in  respect  o f  th is  property .   As  the  assessee  d id  not  

br ing any evidence on record in respect  o f  the  expenses 

coupled wi th  the  fact  that  huge amount  o f  interest  and 

deprec iat ion were  c la imed in  the Prof i t  & Loss  Account , 

whole of  the  income was assessed in assessee 's  hands.  

I t  was computed at  Rs .  13,62,500/-  for  5  months out  of  

which deduct ion under  sect ion 24 was a l lowed at  

Rs .1 ,35,000/- for  f ive  months ’  rent  amount ing  to 

Rs .4 ,50,000/-.   The net  income was taken at  Rs.  

12,27,500/-.   
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7.  The assessee  chal lenged the addit ion be fore  ld .  

CIT(Appeals )  and i t  was br ie f ly  explained that  Assessing 

Of f icer  has  ignored the  fact  that  same income was part  

o f  the  bus iness income o f  the assessee as  i t  was be ing 

rece ived as  minimum guarantee  f rom M/s Reebok India 

Co.  which has  been duly  accounted for  by  the  assessee 

in  the  ba lance sheet  and Prof i t  & Loss  Account 

submit ted dur ing  the  assessment  proceedings.   I t  was 

further submit ted that  assessee was re ta i l  t rader  of  the 

products  o f  Reebok India  Company and he  had entered 

into  agreement  with  the  company w.e. f .  30.10.2006.   As 

per  c lause  7  of  the  Agreement,  company was to  o f fer  the 

assessee  the  gross  margin  @ 30% of  MRP on a l l  i ts 

products  or  to  pay on minimum guarantee o f  Rs.  

2 ,72,500/-  per  month,  whichever  is  h igher.   The deta i ls  

o f  minimum guarantee  included the  rent  of  Rs.  90,000/- 

and the rest  o f  the amount  for  the other charges.   The 

Assess ing  Of f icer ,  however,  assessed the  whole o f  the 

amount  as  minimum guarantee  amount.   When the 

assessee  had cons idered a l l  i ts  business  receipts  in  the 

gross  margin,  there  is  no  quest ion of  making separate 

addi t ion under  the  head ‘House Property ’ .   The  assessee 

a l ternat ive ly  submitted that  the  addit ion o f  Rs. 

12,27,500/-  is  part  o f  the  gross  bus iness rece ipts 

declared in the return of  income on which Assessing 

Of f icer  has  a lready appl ied  net  prof i t  rate  o f  10%.  

Therefore,  addit ion is  unjust i f ied.  
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8.  The ld.  CIT(Appeals ) ,  however,  d ismissed appeal  o f  

the assessee on this  ground.   The ld .  CIT(Appeals )  found 

that  break-up of  the  sa le  is  not  f i l ed  and assessee  has 

rece ived minimum guarantee  amount  as  per  agreement , 

therefore,  addit ion was conf i rmed.  

9 .  A f ter  consider ing  r ival  submissions,  we are  o f  the 

v iew the  matter  requires  re-considerat ion at  the  level  o f  

the Assess ing  Of f icer .   PB-40 to 53 is  the  Agreement  in 

quest ion between assessee and M/s Reebok India 

Company.   As  per  para  7  o f  the agreement,  the  company 

has o f fered to  Retai l  Operator  a gross  margin  of  30% o f  

MRP on al l  i ts  products .   The Reta i l  Operator  shal l  be 

ent i t led  to  a  minimum guarantee  o f  Rs .  2 ,72,500/-  as 

per Annexure-I .   The  minimum guarantee  wi l l  be paid on 

monthly basis ,  however,  ful l  and f inal  set t lement  and 

re-conci l iat ion of  minimum guarantee  paid  wi l l  be  done 

within  15 days  o f  the  end of  the  f inanc ia l  year  ending 

31 s t  March.   Copy of  the  Annexure-I  i s  f i led  at  page  53 

o f  the  Paper  Book which accord ing  to the  ld.  counse l  for 

the  assessee  is  the  not ional  f i gures .   PB-54 is  the 

deta i ls  o f  minimum guarantee/commiss ion and 

accord ing  to ld.  counsel  for  the  assessee ,  the  actual  

amount  payable as  on 06.05.2007 was Rs.  3,40,389/-.   

PB-30 to  32 is  the  computat ion of  income for 

subsequent  assessment  year  2008-09 in  which assessee 

has  shown the  amount  of  Rs.  3 ,60,936/-  as  minimum 

guarantee from Reebok India  Company and PB-33 to  37 
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i s  the  assessment  order  for  assessment  year  2008-09 

under  sect ion 143(3 )  dated 31.12.2010 and Assess ing 

Of f icer  accepted the  content ion o f  the  assessee.   These 

facts pleaded by  ld .  counse l  for  the  assessee c lear ly  

show that  even i f  some minimum guarantee  was f ixed 

but  actual  working  was done later  on and assessee  was 

ent i t led  for  a lesser  amount  which was shown in 

subsequent  assessment  year  and accepted by  the 

Assess ing  Of f icer  in  the  order  under  sect ion 143(3 )  o f  

the Act .   The assessee  a lso  p leaded before  ld.  

CIT(Appeals )  that  same amount is  a lso  shown as  gross 

business  receipts  o f  the assessee on which Assessing 

Of f icer  has  accepted the  business  income applying  prof i t  

rate .   These  facts  have  not  been ver i f ied by  the 

author i t ies  below and even according  to  the  ld.  CIT(A ),  

break-up of  the sa les  is  not  f i l ed.   There fore ,  on the 

basis  of  ev idences  and mater ia l  produced before us,  i t  is  

c lear  that  the  amount in  quest ion,  made as addi t ion may 

not  sustain  a f ter  ver i f i cat ion of  the  facts and f igures.  

We,  according ly,  set  as ide  the orders  of  authori t ies  

be low and restore th is  issue to  the  f i le  o f  Assess ing 

Of f icer  wi th  d irect ion to  re-decide  th is  issue a f ter  g iv ing 

reasonable  suf f ic ient  opportunity  of  be ing  heard to  the 

assessee .   The assessee  shal l  produce suf f ic ient  

mater ia l  before  Assess ing  Of f icer  on th is  issue for  f ina l  

determinat ion.   Ground No.  2  o f  appeal  o f  assessee  is  

a l lowed for  s tat is t ical  purposes.  
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10.  On ground No.  3,  assessee  chal lenged the  addi t ion 

o f  Rs .  8 ,78,969/-  on account  o f  investment  f rom 

undisc losed sources  in  the  construct ion o f  the show-

room.   The revenue has  also  raised the  sole  ground of  

appeal  on th is  issue and chal lenged the  order  o f  ld .  

CIT(Appeals )  in  de le t ing  the  addi t ion o f  Rs .  24,18,853/- 

out  of  total  addit ion o f  Rs .  32,97,822/-  made on account 

o f  investment  on construct ion.   During  assessment 

proceedings,  the  assessee  was asked to  expla in  the 

source  o f  investment  in construct ion of  show-room SCO 

133-134,  the  construct ion cost  o f  which during  the 

re levant  per iod has  been shown at  Rs.  32,97,822/- .  As 

regards  the  source  o f  investment  in  i ts  construct ion,  i t  

has  been stated that  i t  was decided between the  co-

owners  namely  Shri  Sandeep Singh and Shr i  Rajat  S ingh 

that  they  shal l  put  up the  funds at  the  d isposal  o f  the 

assessee  and the  assessee  was free to  use  these  funds in  

whatever  mode he  l ikes .   In  respect  o f  the  source of  

funds with  co-owners,  the  assessee  has  f i led  J-Forms 

with  regard to sale  o f  agr icul ture produce by  these 

persons.   In  th is  regard,  i t  may be  s tated that  no 

documentary  ev idences  wi th  regard to  ownership  o f  the 

agr iculture  land in  the  shape of  ‘Ferd Jamabandi ’  was 

f i l ed .   Further ,  no  ‘khasra  g i rdawari ’  in  support  of  the 

fact  that  land was under  cul t ivat ion/crops was f i led.   

The assessee  was not  able  to  show detai ls  and source of  

construct ion.   The Assess ing  Of f icer ,  there fore ,  made 
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addi t ion o f  Rs .  32,97,822/- cons ider ing  the  investment 

f rom undisclosed sources.  

11.  The assessee  chal lenged the addit ion be fore  ld .  

CIT(Appeals )  and wri t ten submission o f  the  assessee  is  

reproduced in the  appel la te  order  in which the assessee 

br ie f ly  exp la ined that  the  show-room was jo int ly  

purchased by  the  assessee  a longwith the  above  two     

co-owners.   The copy o f  the  Sale  Deed was f i led.   I t  was 

mutual ly  agreed by  al l  the  co-owners  that  funds shal l  be 

made ava i lab le  to  the  assessee for  construct ion of  the 

show-room.   The assessee  submit ted copy of  the MOU 

and cash book narrat ing  the  construct ion expendi ture 

incurred,  copy o f  the  bi l l s  o f  raw mater ia l ,  va luat ion 

report  and Form-J to explain  the source  of  investment  in 

construct ion o f  bui ld ing.   The Assess ing  Of f icer  has 

complete ly  ignored these  ev idences .   I t  was a lso 

submit ted that  s ince show-room was co-owned by the 

assessee  wi th  two other  co-owners  above,  there fore,  cost  

o f  construct ion o f  Rs .  32,97,822/-  was jo int ly  met  by 

the assessee  and other  two co-owners .   The detai ls  o f  

d istr ibut ion of  the  construct ion cost  was expla ined 

which is  reproduced at  page  9-10 o f  the  appe l la te  order 

in  which assessee  has  expla ined his  share  in both the 

propert ies  and investments  made by  assessee  in cost  o f  

construct ion and share of  the assessee comes to  Rs.  

13,74,095/-  and balance  construct ion cost  o f  Rs . 

19,23,733/- was met by  other  two co-owners.   I t  was,  
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therefore,  submit ted that  ent ire  addi t ion in  the  hands o f  

the assessee  was unjust i f ied.   I t  was fur ther  expla ined 

that  cost  o f  construct ion of  the share  o f  assessee was 

met  by  the  assessee  from his  personal  sources  for  which 

cash-f low statement  and cash book was provided to  the 

Assess ing Of f icer .  The assessee a lso f i led Form-J with 

regard to  sa le  o f  agr iculture produce and a l l  o ther 

ev idences were  f i led  to  support  that  addi t ion was whol ly  

unjust i f ied.  

12.  The ld .  CIT(Appeals )  accepted the  content ion of  the 

assessee  wi th  regard to  the  fact  that  assessee  has  only 

part  o f  the  share  in  these  propert ies  because property  

was owned by two other  co-owners  as  wel l .  The 

assessee 's  share o f  cost  o f  construct ion was accepted in 

a  sum of  Rs.  13,74,095/- .   The source  o f  investment  was 

c la imed from sa les,  bank withdrawals and cash book 

withdrawals in a  sum of  Rs.  4,95,136/- .   The ld.  

CIT(Appeals )  gave  benef i t  o f  the  same to  the  assessee 

and restr icted the  addit ion to  Rs .  8,78,969/-.  

13.  We have heard the  r ival  submiss ions and perused 

the  mater ia l  on record.   The ld.  DR contended that  no 

deta i ls  were  f i l ed be fore  Assessing  Of f icer  and ld . 

CIT(Appeals )  merely  considered addit ional  ev idences .  

The ld.  counsel  for  the  assessee,  however ,  re i terated the 

submissions made be fore  author i t ies  below and referred 

to  PB-26 which is  Schedule  o f  the  F ixed Assets  as  on 

31.03.2007 f i l ed  wi th  the  Pro f i t  & Loss Account and 
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balance sheet  o f  assessee  to  show that  in  the  year  under 

cons iderat ion,  assessee  has  made addi t ion o f  Rs .  

13,74,093/-.   He has  a lso  f i led copy o f  the  account  o f  

bui ld ing  under considerat ion to  show that  each and 

every  entry  was explained and source  o f  investment  and 

construct ion o f  the  property as  wel l .   There fore ,  

addi t ion is  whol ly  unjust i f ied.  

14.  Consider ing the submiss ions o f  the  part ies  in the 

l ight  o f  the  f indings  of  the  authori t i es  below,  i t  i s  c lear 

that  property  in  quest ion was jo int ly  he ld by  the 

assessee  a longwi th two other co-owners  Shr i  Sandeep 

S ingh and Shr i  Ra jat  S ingh.   The assessee  explained his 

share in  these  propert ies  before  ld .  CIT(Appeals )  based 

on the  Sale  Deed and mater ia l  which have  been correct ly  

accepted by  the ld .  CIT(Appeals ) .   I t  is ,  therefore,  c lear  

that  the  Assessing  Of f icer  could  have  considered the 

addi t ion o f  this  nature  in  the  hands o f  assessee in  

respect  o f  the share of  the assessee in  the property 

only .   However,  Assessing Of f icer  has  considered the  

ent i re  cost  o f  construct ion in the  hands of  assessee 

which was whol ly  unjust i f i ed .   The Assessing  Of f icer  

cannot  ask for  the  sources  o f  investments  made by  other 

co-owners in  the  case  of  the  assessee.   The Revenue 

Department  would  be at  l iber ty  to  cons ider  the  source of  

the  co-owners  in  the ir  ind iv idual  cases  and could  not  

draw any adverse  in ference  aga inst  the  assessee  for  

making whole  addi t ion in the hands o f  the  assessee 
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indiv idual .   The ld.  DR contended that  s ince  no evidence 

was f i l ed  be fore  Assess ing  Of f icer  and addit ional 

ev idences have been cons idered by ld .  CIT(Appeals ) ,  

therefore,  de le t ion of  addit ion is  unjust i f i ed .   However,  

revenue has  not  ra ised any ground of  appeal  against  the 

f indings  of  the  ld.  CIT(Appeals )  cons ider ing  addit ional  

ev idence .   S ince Revenue Department did not  chal lenge 

the order of  ld .  CIT(Appeals )  in  cons ider ing ev idences 

and mater ia l  on record,  therefore ,  in  the  absence  of  any 

spec i f i c  ground o f  appeal  in  the  departmental  appeal 

with  regard to  acceptance  of  addit ional  ev idences,  no 

inter ference  is  ca l led for  in the matter .    

14 ( i )     The  ld.  CIT(Appeals ) ,  therefore,  on the  basis  o f  

mater ia l  and evidences  on record correct ly  found that  

the assessee 's  share  of  construct ion cost  o f  Rs.  

13,74,095/- which is  a lso proved f rom PB-26 which is  

Schedule  o f  Fixed Assets  as  on 31.03.2007 in  the case  of  

assessee  which a lso  prov ides  that  in  assessment  year 

under appeal ,  assessee  has made addit ion to  the 

property  in  quest ion in  a  sum of  Rs .  13,74,093/-  only.   

Therefore,  the  departmental  appeal  has no meri t ,  the 

same is  according ly  d ismissed on th is  ground.   However,  

as  regards  the  addi t ion o f  Rs.  8 ,78,969/-  is  concerned,  

the  ld.  CIT(Appeals )  correct ly  apprec iated the facts  o f  

avai labi l i ty  o f  Rs .  4,95,136/-  on account  of  sales  made 

by  assessee,  bank withdrawals and cash wi thdrawals.   

The assessee ,  however,  f i led copy o f  the Bui lding 
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Construct ion Account which shows a l l  the  entr ies  of  the 

construct ion and investments  made by  assessee.   S ince  

this  account  is  shown in  the  books of  account  o f  the 

assessee ,  therefore,  content ion o f  the  assessee  is  correct  

that  cost  o f  construct ion was met  by  assessee  out  of  h is  

personal  sources  for  which even the  cash- f low statement 

and cash book was submit ted to  the Assess ing Of f icer .   

I f  the  construct ion account  is  shown in  the  books of  

account  and al l  entr ies  are  coming from the  cash book 

o f  the  assessee,  there  is  no  quest ion of  treat ing any 

amount  to  be  unexpla ined cost  o f  construct ion in  the 

hands o f  the  assessee .   Thus,  the  ent i re  addi t ion in  the 

hands of  assessee is  whol ly  unjust i f i ed .   We, 

accord ingly,  se t  aside  the  orders  of  author i t ies  be low to 

the  extent  o f  making addi t ion o f  Rs.  8,78,969/-  and 

de le te  this  addi t ion as  wel l .                              

15.  In  the  resul t ,  ground No.  3  of  appeal  o f  assessee is  

a l lowed and ground No.  1  of  departmental  appeal  is  

d ismissed.  

16.  On ground No.  4,  assessee  chal lenged the  re ject ion 

o f  the  books of  account  and appl icat ion o f  prof i t  rate  o f  

10%.   Dur ing  the  course  of  assessment  proceedings,  the 

Assess ing Of f icer  noted that  assessee  had shown pro f i t  

o f  Rs.  2 ,90,601/-  under  sect ion 44AF which is  

appl icable  wherever  the  turnover  is  be low Rs.  40 lacs .   

The assessee  has  shown prof i t  o f  5% as  per Sect ion 

44AF.   However,  in  the  case  o f  assessee,  turnover  was 
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Rs.  58,12,200/-,  therefore,  Sect ion 44AF wi l l  not  be 

appl icable .   The Assessing  Of f icer ,  accord ingly,  appl ied 

prof i t  rate  of  10% on the turnover  and assessed 

business  income o f  Rs.  5,81,220/-.   The Assessing 

Of f icer  a lso  noted that  assessee  has  taken t ime for  

product ion of  the  books of  account  which shows that 

assessee  has  taken t ime for  preparat ion of  the  books of  

account,  therefore,  books of  account  were  not  found 

re l iable .   The Assess ing Of f icer  a lso  noted that  s ince 

assessee  fa i l ed  to  f i le  Audit  Report  on t ime,  there fore ,  

no  re l iance  can be  placed on the  accounts o f  the 

assessee .  The assessee  submitted be fore  ld.  CIT(Appeals)  

that  Assessing Of f icer  has not  po inted out  any 

d iscrepancy in  the  GP rat io  which is  qui te  reasonable .   

The Assessing  Of f icer  has  not  re jected the  books of  

account  under sect ion 145(2)  by  point ing  out  any 

spec i f i c  defects in the books o f  account,  there fore ,  

addi t ion is  unjust i f i ed .   The ld.  CIT(Appeals )  found that  

s ince  turnover  o f  the  assessee was more  than Rs.  40 

lacs,  therefore,  Sect ion 44AF has no appl icat ion.   No 

re l iance  was placed on the  books of  account o f  the  

assessee  s ince  audi t  report  was not  furnished by  the 

spec i f i ed  date .   The ba lance  sheet  was not  prepared in 

the regular  course  o f  bus iness  and even no stock 

register  was produced before the  Assess ing Of f icer,  

therefore,  this  ground was dismissed.  

17.  A f ter  hear ing  r iva l  submiss ions,  we do not  f ind 

any just i f icat ion to  sustain  the  addi t ion.   I t  i s  not  in 
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dispute that  turnover of  the  assessee was more  than Rs.  

40 lacs  therefore,  Sect ion 44AF wi l l  not  apply  in  the 

case  o f  the assessee.   Therefore ,  pro f i t  rate  shown by 

the  assessee  at  5% would not  be  appl icable .   When the 

Assess ing  Of f icer  confronted th is  fact  to  the  assessee , 

assessee  contended that  i t  was mistakenly  s tated that  

Sect ion 44AF wi l l  apply  because the  assessee ’s  case  was 

o f  tax  audit .   The assessee ,  however ,  took number  o f  

ad journments  and according to  Assess ing Of f icer ,  

assessee  got  t ime for  preparat ion o f  the  books of  

account  and ult imate ly ,  assessee  prepared the  Prof i t  & 

Loss  Account,  ba lance sheet  and audit  report  which 

were  f i led  be fore  Assessing  Of f icer .  The Assessing 

Of f icer ,  however,  d isbe l ieved explanat ion of  the  assessee 

because  audit  report  was not  f i l ed  on t ime.   There fore ,  

A .O.  ho ld ,  no  re l iance  was placed on the  books of  

account.   The Assess ing  Of f icer ,  despi te  g iv ing  these 

f indings ,  have  not  examined Auditor  who has prepared 

the audi t  report  for  coming to  the  conclus ion that  how 

the audi t  report  has  been prepared later  on.   Further,  

the  Assessing  Of f icer  despite  g iv ing  these  f indings  has 

not  re jected the books o f  account  o f  the  assessee  under 

sect ion 145(3 )  o f  the  Act .   S ince books o f  account  of  the 

assessee  have  not  been re jected,  therefore,  Assessing 

Of f icer  i s  not  just i f i ed  in  enhancing the  net  prof i t  rate  

to  10%.   The ld .  counsel  for  the assessee  has  f i l ed copy 

o f  the  GP and NP rate  in  preceding  and subsequent 

assessment  year.  In  assessment year  under  appeal  i .e .  
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2007-08,  assessee  has  shown GP rate  o f  28.15% and NP 

rate  o f  5 .53%.   In  preceding assessment  year  2006-07,  

the  GP & NP rate  was 12.09% and 3.52%.   In  subsequent 

assessment  year 2008-09,  the  GP rate  and NP rate was 

27.75% and 1.49%.  I t  i s  a lso  stated that  in  assessment 

year  2008-09,  Assess ing  Of f icer  passed scrut iny  

assessment  under  sect ion 143(3 )  (PB-33)  in  which no 

further  addit ion on account  o f  GP or  NP have  been 

made.   This  chart  and h is tory o f  the  assessee  c lear ly  

show that  in  assessment  year  under  appeal ,  the GP and 

NP rate  of  assessee  was higher  as  compared to  the 

preceding  assessment  year  2006-07 and subsequent 

assessment  year  2008-09.   No comparable  case  have 

been stated by  the  Assess ing  Of f icer  to  prove  i f  assessee 

suppressed the  prof i t  f rom taxat ion.  

18.  Consider ing the above  discussion,  i t  is  c lear  that 

author i t ies  below were  not  just i f ied  in  apply ing NP rate 

o f  10% aga inst  the  assessee.   Hon 'ble  Punjab & Haryana 

High Court  in  the  case  o f  Ra j inder Prasad Ja in 374 ITR 

545 he ld  that  “Tr ibunal  apply ing NP cons is tent  with 

past  h is tory  of  the  assessee  held just i f i ed .”   S ince  in  the 

present case ,  no  enquiry  have  been conducted by 

Assess ing  Of f icer  wi th  regard to  preparat ion o f  the 

accounts  by  assessee  later  on and no books o f  account 

have  been re jected under  sect ion 145(3 )  and history  o f  

the assessee is  not  considered for  the  purpose of  

apply ing  higher  rate,  would  c lear ly  show that  

author i t ies  below were  unjust i f i ed  in  making the  
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addi t ion against  the  assessee .   We,  according ly,  set 

as ide the orders  of  authori t i es  below and dele te  the 

addi t ion made by  the  Assess ing  Of f icer .   However ,  we 

d irect  that  s ince  assessee has  shown the  bus iness 

income by apply ing  prof i t  rate  of  5% as  per  Sect ion 44AF 

o f  the  Act  which is  below the  net  prof i t  rate  shown by 

assessee  in  assessment  year  under  appeal  @ 5 .53%, 

therefore,  Assess ing  Of f icer  shal l  take  the  pro f i t  rate  at  

5 .53% for  the  purpose of  computing  bus iness income 

instead o f  5% declared by  the assessee .   With these 

d irect ions ,  this  ground o f  appeal  o f  the  assessee  is  

a l lowed.  

19.  On ground No.  5,  assessee  chal lenged the  addi t ion 

o f  Rs .  1  lac  under  sect ion 80C o f  Income Tax Act .   The 

assessee ,  during  the appe l late  proceedings  submitted 

that  Assess ing  Of f icer  was wrong in  not  g iv ing  the  c la im 

o f  LIC receipt  o f  Rs.  1  lac  c la imed by assessee  under 

sect ion 80C of  the  Act  s tat ing  that  no source  o f  

investment  have been explained ignor ing the fact  that 

assessee  had drawings of  Rs .  3 ,97,000/- .   The ld .  

CIT(Appeals )  d ismissed this  ground o f  appeal  o f  the  

assessee .  

20.  On cons iderat ion o f  the  r iva l  submiss ions,  we are 

o f  the  v iew this  matter  a lso  requires  re-considerat ion at  

the  level  o f  the Assess ing  Of f icer .   The assessee  has 

f i l ed  copy of  the ledger  account  at  page  55 of  the  Paper 

Book to  show that  both the  Insurance Premiums have 
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been made by  assessee  through cheque.   Therefore,  

these could not  be  considered as unexpla ined.   This fact  

i s  not  examined by  the  authori t i es  be low.  We,  there fore ,  

se t  aside  the  order  o f  author i t ies  below and restore  this 

issue to the  f i le  o f  Assessing  Of f icer  wi th  di rect ion to 

ver i fy  i f  the  payments towards LIC contr ibut ion are 

made through banking channel ,  Assess ing  Of f icer  shal l  

de le te  the  addit ion.    

21.  This  ground of  appeal  i s  there fore,  a l lowed for  

s tat ist ical  purposes.  

22.  On ground No.  6,  assessee  chal lenged the  addi t ion 

o f  Rs .  3 ,36,754/-  towards capi ta l  introduct ion.   The 

Assess ing  Of f icer  made above  addit ion because source  o f  

the  capita l  introduct ion was not  explained.   The 

assessee ,  however,  submitted before  ld.  CIT(Appeals )  

that  no show cause not ice  was g iven for  explain ing  this 

issue.   The assessee  made the capi ta l  addit ion out  of  

agr iculture produce.   The ld.  CIT(Appeals ) ,  however,  

conf irmed the addit ion.  

23.  On consideration of the rival submissions, we are of 

the view this issue also requires re-consideration at the 

level of the Assessing Officer.  The order of the Assessing 

Officer did not show if any opportunity was given to 

assessee to explain this issue.  The assessee filed PB-56 

which shows that assessee has availability of Rs. 

1,02,004.97 on refund of Insurance HDFC Standard Life 

Insurance.  The assessee also filed capital account to show 
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that some amount is received from his father.  Since, no 

opportunity have been given to assessee to explain this 

issue, we, therefore, set aside the orders of authorities 

below and restore this issue also to the file of Assessing 

Officer with direction to re-decide this ground after giving 

reasonable sufficient opportunity of being heard to the 

assessee. 

24. In the result, this ground is allowed for statistical 

purposes. 

25. No other point is argued or pressed. 

26. In the result, appeal of the assessee is partly allowed. 

 Departmental  Appeal 

27. The department has raised only one ground which was 

connected with ground No. 3 of the appeal of assessee and is 

decided against the department. 

28. In the result, departmental appeal is dismissed. 

29. In the result, appeal of the assessee is partly allowed 

and departmental appeal is dismissed. 

Order pronounced in the Open Court. 

  Sd/-       Sd/-  

   (RANO JAIN)                (BHAVNESH SAINI )      
ACCOUNTANT MEMBER                JUDICIAL MEMBER 

Dat ed :   28 t h  Oc t . ,  2015 .  
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