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आदेश / O R D E R 
  

PER N.K. BILLAIYA, AM: 
 

This appeal by the assessee is preferred against the assessment 

order dated 27.11.2013  made u/s. 143(3) r.w. Section 144C(13 of 

the Act.  

 
2. The assessee was incorporated in March 2006 for the purpose 

of inter alia undertaking securities broking, investment banking, 

underwriting and other financial services business in India.  The 
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assessee is a wholly owned subsidiary of  Goldman Sachs(Mauritius) 

LLC. 

 
3. The assessee filed its return of income on 30.9.2009 declaring 

total income at Rs. 230,09,17,720/-.  Subsequently, the assessee filed 

a revised return on 31.3.2011 declaring the same total income while 

claiming additional claim of TDS.  The return was selected for 

scrutiny assessment and accordingly statutory notices were issued 

and served upon the assessee.  The following transactions reported 

by the assessee in Form No. 3CEB were noticed: 

 
S.No.                   Particulars Amount Method 
1. Provision of Investment banking 

services 
  Rs.  23,975,939 
(Receipt Services) 
Rs. 197,487,761 
(Payment for 
services) 

TNMM 

2. Investment advisory services in 
respect of listed Indian equities 

Rs. 113,802,147 TNMM 

3. Investment advisory and support 
services in respect of strategic 
investments into India. 

Rs.  463,736,750 TNMM 

4. Securities broking services in 
respect of  securities traded in the 
cash equity segment on NSE and 
BSE 

Rs.  741,198,967 CUP 

5. Securities broking and clearing 
sevices in respect of contracts 
entered in the derivatives segment 
on NSE and BSE 

Rs.  365,367,953 CUP 

6. Provision of Information 
Technology Enabled Services 

Rs.  435,013,724 TNMM 

7. Reimbursement/recovery of 
expenses 

Rs.  432,490,891 NA 

8. Allocation of expenses Rs.   87,487,835 NA 
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3.1. Accordingly, a reference u/s. 92C(1) of the Act was made to the 

TPO and TP adjustment proceedings started.  During the course of 

the Transfer Pricing assessment proceedings, the TPO found that the 

assessee is into Investment   Advisory Services for Indian equities 

and strategic investments in India.  The TPO further noticed that the 

assessee has segmented in the investment advisory services in Indian 

equities and for the strategic investment in India.  The TPO found 

that the assessee has resorted to independent benchmarking in 

respect of both services provided by it.  The assessee   was asked to 

demonstrate the difference between these two services.  The 

assessee filed a detailed reply dated 27.12.2012 explaining the 

difference between the two different services.  After carefully 

perusing the details, the TPO observed there is hardly any difference 

between these two services except for the fact that the advisory 

services in respect of listed securities is more of a stationery activity 

wherein the sub advisors need not resort to activities such as due 

diligence of investment opportunities , interaction with the portfolio 

companies, formulation and evaluation of strategies for investment, 

support in connection with the negotiations and the other logistics  

related support.    

 
3.2. The TPO further observed that the basic difference between the 

two activities is not related to the functional aspect of the advisory 

services being provided but the manner in which services are being 

provided.  

 
3.3. The TPO found that the assessee has used entity wise margin 

for the purpose of benchmarking and has selected  TNMM as the 

most appropriate method with NCM(Operating profit/operating 
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cost) as the  PLI.  In the TP Study Report, it was found that the 

assessee has taken 18 comparables ( 9 in respect of advisory for 

Indian equities and 10 in respect of strategic investments in which 

one company is common. 

 
3.4. TPO noticed that the assessee has used 3 years weighted 

average of the comparable as the benchmark, drawing support from 

the proviso to Rule  10B(4).  The TPO was of the  opinion that the use 

of the data pertaining to the two earlier years are not justified.  The 

TPO proceeded with current  year’s margin. 

 
3.5. The assessee has selected following participants: 

 
1. Access Advisors  Ltd. 

2. Besant Raj International Ltd. 

3. Capital Trust Ltd (seg) 

4. CRISIL Ltd (seg) 

5. ICRA Management Consulting Services ltd. 

6. ICRA online Ltd. 

7. IDCI Ltd. 

8. Informed Technologies Ltd 

9. Integrated Capital Services ltd.  

10.Kinetic Trust ltd 

 
3.6. The TPO issued a show cause notice to the assessee asking him 

as to why the following companies should not be regarded as 

comparable companies for  Investment Advisory Services (listed and 

unlisted.      

    

www.taxguru.in



  ITA. No. 222/M/2014 5

S. No. Name of the Company  Margin for the 
year ended 31st 
March 2009 (%) 

1. Axis Private Equity Ltd 30.42% 

2. Brescon Advisors 116.24 

3. Future Capital Investment 

Advisors Ltd. 

23.4 

4. Khandwala Securities Ltd. 40.8 

5. Kshitiji Investment 
Advisory Co. Ltd. 

28.28 

6. Motilal Oswal Investment 
Advisors Pvt. Ltd. 

`82.44 

7. Sundram Finance 
Distribution Ltd. 

10847 

8. Integrated Capital Services 
Ltd. 

69.79 

 Arithmetic Mean  62.50% 

                                                                                                                                                                               

3.7. The assessee’s objection  is as under:  

 a) Rejection of TP documentation is not proper 

 b) TPO has resorted to cherry picking the companies 

 c) Rejection of companies earning super normal profits 

 d) Appropriateness on use of various filters applied 

 e) Use of single year data not proper and 

f) The business profiles of the companies selected do not 

match with the business activity of the assessee.  

 

3.8. The TPO found assessee’s argument  more of general in nature.  

Drawing support from the findings of the DRP given for the year 

ending  31.3.2008, the TPO concluded by making the following 

adjustments for listed  and unlisted for Investment Advisory services: 

For Investment advisory - listed  
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Particulars Margins 

Opening Costs 95,836,769 

Markup of 62.50% as 
discussed 

59,897,980 

Less Markup offered 
by the assessee @ 
18.75% 

17,965,378 

Adjustment 41,932,602 

 

For Investment advisory -unlisted  

Particulars Margins 

Opening Costs 366,810,717 

Markup of 62.50% as 
discussed 

229,256,698 

Less Markup offered 
by the assessee @ 
26.42% 

96,926,033 

Adjustment 132,330,665 

 

 Accordingly, a TP adjustment of Rs. 17,42,63,267/- was made.  

4. The assessee carried the matter before the DRP.  It was 

strongly contended that the TPO has grossly erred in rejecting the 

separate functional analysis, search process adopted and 

documentation maintained by the assessee for the transactions.  It 

was further argued that the TPO was wrong in treating the two 

separate transactions as a single transaction for the purpose of 
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determining the ALP.  Further objections were raised for inclusion of 

certain comparable companies who were functionally different from 

the assessee.  

4.1. After considering the facts and the submissions and the 

objections raised by the assessee, the DRP found that the matter is 

not new and in the case of the assessee itself for A.Yrs 2007-08 and 

2008-09 the same had been dealt with by the DRP and the stand of 

the TPO had been confirmed.  The DRP further observed that the 

selection of comparables is based on the function of Investment 

Advisor which is held to be the business of the assessee.  The DRP 

concluded by confirming the TP adjustments made by the TPO.  

5. Aggrieved by which, the assessee is before us.   

6. The Senior Ld. Counsel vehemently submitted that none of the 

lower authorities has given reasons for rejecting assessee’s 

comparables.  The Ld. Counsel further stated that the DRP has not 

even considered the objections raised by the assessee.  The Ld. 

Counsel further pointed out that the TPO grossly erred in making 

adjustments treating the two services separately when he proceeded 

the TP adjustments proceedings by integrating both the services.  

The Ld. Sr. Counsel once again strongly objected to the inclusion of 

the following comparables viz.,  

Sr. 

No. 

 Name of the comparable As per TP 
order A.Y. 
2009-10 
Margin (%) 

Ìteration1:Excluding 
Motilal,Brescon,Sundaram, 
Integrated Khandwala and 
Axis from TPO set 

1. Motilal Oswal Investment 
Advisors Pvt. Ltd.  

82.44%                 - 

2. Brescon Corporate 
Advisors Pvt. Ltd., 

116.24%                     - 

3. Sundram Finance 108.47%                     - 
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Distribution Ltd. 
4. Integrated Capital 

Services Ltd. 
69.79%                      - 

5. Khandwala Securities 
Ltd. 

40.80%                      - 

6. Axis Private Equity Ltd 30.42%  - 

 

6.1 The Ld. Senior Counsel furnished a detailed chart stating that if 

the comparables are excluded the operating margins  of the assessee  

would be in the range of ±5% from the  arithmetic mean.  The Ld. 

Counsel drew our attention to the decision of the Tribunal in 

assessee’s own case  for A.Y. 2007-08 in ITA No. 7724/M/2011.  It is 

the say of the Ld. Counsel that since the DRP has drawn support from 

the findings given in earlier assessment years and the order of the 

DRP has been reversed from the Tribunal, the same view should also 

be taken for the year under consideration. 

 

7. Per contra, the Ld. Departmental Representative strongly relied 

upon the findings of the Revenue authorities.  It is the  say of the Ld. 

DR that the comparables selected by the TPO   and confirmed by the  

DRP are functionally comparable with that of the assessee as the 

comparable companies and the assessee are doing research and  

thereafter  giving  advisories.  It is the say of the DR that even though 

the advisors are being given on different issues but the fact of the 

matter is that after doing research both are giving advised therefore, 

they are good comparables.  Referring to the decision of the Hon’ble 

High Court of Kerala 211 ITR 635, the Ld. DR vehemently submitted 

that the intelligent analysis has to be made and one should not be 

carried away with the view taken in earlier years as resjudicata is not 

applicable to tax proceedings.  
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8. We have given a thoughtful consideration to the rival 

contentions and have carefully perused the orders of the authorities 

below.  The undisputed facts are that the assessee is into share 

broking business, IT enabled services to its associated enterprises 

and investment advisory services.  The Transfer Pricing adjustment 

dispute relates to only third category of services i.e. Investment 

advisory services which the assessee is giving (a) for listed securities 

and (b) for unlisted securities.  As mentioned elsewhere, assessee has 

furnished the comparables.  The details of markup charged by the 

assessee and arithmetic mean of margin of comparable company 

selected by the assessee are as under:  

 

Particulars Margin of the 
applicant 

Arithmetic mean of 
margin of comparable 
companies selected by 
the applicant on 
multiple year basis 

Investment advisory 
services for unlisted 
securities 

    26.42%             19.84% 

Investment advisory 
services for listed 
securities 

        18.75% 19.04% 

 

8.1. The comparable companies selected by the assessee were 

rejected by the TPO who proceeded by selecting the following 

companies: 

 
Name of the comparable Margin (%) 

Axis Private Equity Ltd. 30.42% 

Brescon Advisors 116.24% 
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Future capital investment 
advisors Ltd 

23.40% 

Khandwala Securities Ltd. 40.80% 

Kshitij Investment Advisory Co. 
Ltd 

28.28% 

Motilal Oswal Investment 
Advisors Pvt. Ltd. 

82.44% 

Sundram Finance Distribution 
Ltd. 

108.47% 

Integrated Capital Services Ltd. 69.79% 

Arithmetic mean 62.50% 

 

8.2. Let us now consider the comparables selected by the TPO and 

objected by the assessee by one by one. 

 

1. Motilal Oswal Investment Advisors Pvt. Ltd. 

 

This company has been excluded as a comparables for 

Investment  Advisory Services by the Co-ordinate Benches in 

the case of Arisaig Partners India Pvt. Ltd in ITA No. 

1083/M/2014 wherein the Co-ordinate Bench at para-15 has  

held that this company is engaged in the business of Merchant 

Banking and, therefore, is not a good comparable of a company 

providing investment advisory services to the AE.  Similar view 

was taken by the Tribunal in the case of Wells Fargo Real 

Estate Advisors Pvt. Ltd in ITA No. 1093/M/2014 wherein the 

Tribunal at para-6 of its order has held that  Motilal Oswal 

Investment Advisors Pvt. Ltd. was carrying on business of 

mergers and acquisitions and other related activities and is 

also a merchant banker.  Drawing support from the decision of 

the Co-ordinate Bench given in the case of Carlyle India 
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Advisors Pvt. Ltd. in  ITA No. 2200/M/2011, it was held that 

Motilal Oswal Investment Advisors Pvt. Ltd., is functionally not 

comparable with an investment advisory company.  In the case 

of  Bain Capital Advisors (India) Pvt. Ltd in ITA No. 

1360/M/2014, the Co-Ordinate Bench of the Tribunal  are 

taking a consistent view that Motilal Oswal Investment 

Advisors Pvt. Ltd. has to be excluded from comparables on the 

plea that it was engaged in  diversified activities.  Respectfully 

following the findings of the Co-ordinate Benches, we direct for 

the exclusion of  Motilal Oswal Investment Advisors Pvt. Ltd. 

from the list of comparables in the case of investment advisory 

services.  It would not be out of place to refer to the decision of 

the Tribunal in the case of  General Atlantic Pvt. Ltd in ITA No. 

1019/M/2014 wherein the same combination have excluded 

Motilal Oswal Investment Advisors Pvt. Ltd. from the list of 

final comparables.  

 

2. Brescon Advisors Limited  

 

A review of the Annual report indicates that this company has 

earned its revenue from debt resolution/debt syndication and 

financial restructuring advisory services.  As per the profits and 

loss account, income is earned from debt resolution and debt 

syndication.  It is further observed that this company also 

makes significant investments in companies using its own 

funds.  This company has not been considered by the Co-

ordinate Benches of the Tribunal in the case of Carlyle India 

Advisors Pvt. Ltd 146 TTJ 121 and also in the case of Temasek 
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Holdings Advisors (I) Pvt. Ltd.  in ITA Nos. 4203/M/2012 & 

6504/M/2012 wherein the Tribunal at  para-53 on page-56 of 

its order have observed that this company is mostly into 

making investment in the companies using its own fund and it 

is  a leading  player in distress and special situation advisor and 

investment company.  The overall function as per the profile of 

the company cannot be said to have much  functional  

similarity with that of the assessee.  Respectfully following the 

findings/observations of the Co-ordinate Benches in respect 

this company (supra) we direct the TPO to exclude this 

company from the final list of comparables.  

 
3. Sundram Finance Distribution Ltd. 

 

 On perusal of the Annual Report of this company show 

that this company is primarily engaged in the business of 

agency and retail distribution, operational income and income 

from brokerage service charges and incentives forms 96% of 

the total income.  We also find from the Annual Report that the 

income is recognized from insurance agency commission and 

brokerage.  This company was not considered by the Co-

ordinate Bench in the case of J.P. Morgan India Pvt. Ltd. in ITA 

No. 8193/M/2010 wherein the Co-ordinate Bench at para-24 

has observed that this company has no employees on its pay 

roll and has outsourced its activities and for similar reasons the 

Tribunal in the case of Stream International Services Pvt. Ltd in 

ITA No. 8997/M/2010 has directed the exclusion of this 

company from the list of comparables.  Respectfully following 

the findings/observations of the Co-ordinate Benches (supra), 
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we direct the TPO for the exclusion of this company for the 

final list of comparables.  

 

4. Integrated Capital Services Ltd. 

 
The only reason for including this company in the final 

set of comparables is that the DRP was of the strong view that 

the assessee  itself has adopted this company as comparable 

though during the course of the proceedings before the DRP, 

the assessee requested for the rejection of this company as 

comparable.  The DRP did not accept this contention since the 

assessee had not taken any ground relating rejection of this 

comparable.  This reasoning given by the DRP cannot be 

accepted.  The Co-ordinate Bench in the case of Stream 

International Services Pvt. Ltd in ITA No. 8997/M/2010 has 

clearly laid down the principle that there can be no escape 

from the proposition that the assessee is entitled to argue 

atleast before the appellate authorities  that a wrong stand 

taken at the time of filing the return of income should be 

allowed to be modified.  

 
Strong reliance was placed on the decision of the Hon’ble 

Bombay High Court in the case of  Nirmala L. Mehta 269 ITR 01.  

Drawing support from the decision of the Co-Ordinate Bench 

(supra), we do not find any strength in DRPs observations.  

Since this company is also not comparable, we direct the TPO 

to exclude the same from the final list of comparables.  This 

company was also excluded by the Tribunal in the case of Q-

India Investment Advisors Pvt. Ltd. in ITA No. 923/M/2015 
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wherein the Tribunal at para-10  of its order has observed that 

this company is rendering advisory and consultancy  services 

in the area or merger acquisition and reconstruction of 

business.  For similar reasons it was also excluded by the 

Tribunal in the case of  New Silk Route Advisors Pvt. Ltd in ITA 

No.1327/M/2014. Respectfully following the 

findings/observations of the Co-ordinate Benches (supra), we 

direct the TPO to exclude this company from the final list of 

comparables.  

 

 5. Khandwala Securities Limited 

 
 The overall operations of this company include 

Investment banking, Corporate Advisory Services, Institutional 

Banking, Private Client Broking and Investment Advisory 

Services.  It is seen from the Annual Report of this company, 

this company’s performance was affected by the Global crisis 

and the resultant/market meant down. For management 

purposes this company is organized into two segments-Fee 

based and investment/stock.   This company has considered 

these two divisions as its business segments.  The Fee based 

division provides financial advisory services relating to 

mergers and acquisitions, equity and debt issue management, 

portfolio management and broking.  Investment and stock 

division carries out trading, investing and speculation activities 

in capital markets (debt and equity) for the company.  

                                                                                                                                                                                              

 The DRP has also admitted the facts that this company is 

also engaged in corporate advisory services for which separate 
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segmental are available.  However, on perusal of the Annual 

Report show that and as reported under the head segmental 

information, the company has not reported any secondary 

segment information.  This company has also been excluded by 

the Co-ordinate Bench in the case of  Carlyle India Advisors Pvt. 

Ltd. in  ITA No. 7901/M/2011 for the reason that the TPO 

himself has rejected this company as comparable on the 

ground that its income is very akin as security and stock 

brokers.  Though the TPO changed his view and included this 

company  in the final list of comparable, the Co-ordinate Bench 

accordingly directed for the exclusion of this company.  This 

order of the Tribunal was confirmed by the Hon’ble High Court 

of Bombay vide Income Tax Appeal  L. No. 1286 of 2012 dt. 

22.2.2013.  Respectfully following the observation/findings of 

the Co-ordinate Bench, we direct the TPO for the exclusion of 

this company from the final list of comparables.  

 
6. Axis Private Equity Ltd. 

 
  This company is engaged in managing directly or 

indirectly investments, mutual funds, venture, capital funds of  

share funds, pension funds, provident funds, insurance funds 

or any other funds and to promote manage and carry on any 

venture capital funds operation.   This company acts as 

investment manager of Axis infrastructure fund.  Out of its 

gross income of Rs. 11.45 crores, 11.28% has  come from 

management fee i.e. from Axis Infrastructure fund.  We also 

find that Axis Bank Ltd., owns 100% of the paid up capital of 

the company.  In our considered opinion, the related party 
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transactions are more than 90%.  Moreover, the principle 

product/services of the company as per balance sheet abstract 

show that it is into the asset management services.  Thus, it can 

be safely concluded that this company has functionally 

different from the assessee.  Therefore, it would be  better to 

exclude this company from the final list of  comparables.  We 

direct accordingly.   

 
9. Having said all that about the exclusion of these companies 

from the final list of comparables, only two companies’ remained i.e.    

Kshitij Investment Advisory Co. Ltd  - 28.28%  and Future Capital 

Investment Advisors Ltd – 23.40%, the arithmetic mean comes to 

25.84%.  The assessee’s margin is at 24.83%.  Thus assessee’s margin 

is within the range.  This is properly explained as under:                                                                        

 

Name of the comparable Margin (%) 

Motilal Oswal Investment 

Advisors Pvt. Ltd. 

82.44% 

Brescon Advisors 116.24% 

Sundram Finance Distribution 
Ltd. 

108.47% 

Integrated Capital Services Ltd. 69.79% 

Khandwala Securities Ltd. 82.44% 

Axis Private Equity Limited 30.42% 

 

10. For the sake of completeness we would like to make it clear 

that we have only considered the aforementioned comparables 

though there are many others whose acceptance/rejection has not 

been considered.  We, direct the TPO to redo the TP adjustments as 
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per our directions mentioned hereinabove.   The grievance related to 

upward Transfer Pricing Adjustments is accordingly allowed. 

 
11. Ground No. 3 & 4 relate to the computation of deduction u/s. 

10A of the Act.  

 
11.1. This issue has been considered by the AO at para-5 of his order 

wherein he has drawn support from the observations made in the 

assessment order for A.Y. 20-08-09 by which the assessee was asked 

to explain why 50% of the telecommunication expenses should not 

be excluded from export turnover for inclusion of deduction u/s. 10A 

of the Act.  

 
11.2. The assessee strongly objected to this proposal of the AO which 

was not accepted by the AO and who proceeded by computing the 

deduction u/s. 10A by excluding the telecommunication expenses in 

foreign currency from the export turnover of the undertaking which 

was confirmed by the DRP.   

 
11.3. Before us, at the very outset, the Ld. Counsel for the assessee 

drew our attention to the decision of the Hon’ble High Court of 

Bombay in the case of  CIT Vs Gem Plus Jewellery 330 ITR 175.  

 
11.4. Per contra, the Ld. Departmental Representative could not  

bring any distinguishing decision in favour of the Revenue.   

 

11.5. We have given a thoughtful consideration to the facts qua the 

decision of the Hon’ble High Court of Bombay (supra).  Respectfully 

following the ratio laid down by the Hon’ble High Court of Bombay, 

we direct the AO to exclude the telecommunication expenses from 
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total turnover also.  Ground No. 3 & 4 are treated as allowed for 

statistical purpose.  

 
12. Ground No. 5 & 6 relate to the grievance related to ESOP cost. 

 

12.1. The AO has considered this issue at para-6 of his order.  While 

scrutinizing the return of income, the AO found that the employee 

costs include the cost of   restrictive stock unit   and stock option’s 

plant under the Goldman Sachs Group Inc. amended and Restated 

Stock Incentive Plan, which is being charged to the profit and loss 

accounts over the period of vesting.  The assessee was asked to 

submit the copies of the said agreement and the details of such 

expenditure.  The assessee filed a detailed reply dated 18.2.2013, the 

contents of which are extracted at para-6.2 of the assessment order.   

 
12.2. The submissions made by the assessee were considered but 

not found convincing.  The AO proceeded by disallowing the net 

amount on account of amortization which was confirmed by the DRP.  

 
12.3. Before us, the Ld. Senior Counsel drew our attention to the 

decision of the Special Bench  of the Bangalore Tribunal in the case of 

Biocon Ltd 144 ITD 21 (Bang) wherein  on similar facts the discount 

on issue of  ESOP was allowed as deduction.  

 

12.4. The Ld. DR could not bring any distinguishing decision  in 

favour of the Revenue.  Respectfully  following the decision of the 

Special Bench (supra), we hold  that discount on issue of employees 

stock options is allowable as deduction in computing the income 
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under the head profits and gains of business of profession.  Ground 

No. 5 & 6 are accordingly allowed.  

 
13. Ground No. 7 relates to the disallowance of charges paid to 

National Securities Clearing Corporation Ltd, Bombay Stock 

Exchange and National Stock Exchange. 

 

13.1. This issue has been considered by the AO at para-7 of his order.  

While scrutinizing the return of income, the AO found that the 

assessee has paid Rs. 22,91,790/- to Stock Exchanges towards find 

for non compliance of clearing house trades, client code modification 

etc.  The AO disallowed the same treating as violations of legislated 

law.  The same was confirmed by the DRP.  

 
13.2. Before us, the Ld. Senior Counsel drew our attention to the 

decision  of the Hon’ble High Court of Bombay in the case of Angel  

Capital &  Debitt Market Ltd.  in Income Tax Appeal (L) No. 475 of 

2011 wherein the Hon’ble Court had the  opinion to consider the 

following question of law.  

 
“Whether on the facts and in the circumstances of the case and in 

law the Hon’ble Tribunal was justified in deleting the 

disallowance made by the Assessing Officer of claim of the 

Assessing Company for a deduction of payment of Rs. 6,51,240/- 

towards penalty paid to Stock Exchange even though such 

penalty payment was clearly disallowable under Explanation to 

Section 37(1) of the Income Tax Act?” 

 
 and the same was  answered by the Hon’ble  High Court as 

under: 
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“As regards question (C) is concerned, the finding of fact 

recorded by the ITAT is that the amount paid as penalty was on 

account of irregularities committed by the assessee’s clients.  

Such payments were not on account of any infraction of law and 

hence allowable as  business expenditure.  In such a case the 

explanation to Sec. 37 would not apply. Accordingly question (C) 

raised by the revenue cannot be entertained.” 

 

 Respectfully following the ratio laid down by the Hon’ble  High 

Court (supra), we direct the AO to delete the impugned  additions.  

Ground No. 7 is accordingly allowed.  

 

14. Ground No. 8 relates to non-allowance of deduction on the 

ground that bonus expense amounting to Rs. 1,11,48,316/- are not 

actually paid. 

 
14.1. This issue has been considered by the AO at para-9 of his order 

wherein the AO observed that an amount of Rs. 1,11,48,316/- is 

adjusted during the year which pertains to bonus of employees of 

other group companies.  The assessee was asked to justify its claim.  

The ssessee filed a detailed reply vide letter dated 18.2.2013 by 

which the assessee explained that in A.Y. 2008-09, the assessee has 

disallowed bonus amounting to Rs. 36,46,21,050/- payable to 

employees as the same  was not paid on or before the due date of 

filing the return of income.  The said amount was paid on A.Y. 2009-

10 and the same is claimed as deduction.  The claim of the assessee 

was rejected by the AO who was of the firm belief that out of the total 

bonus payable, the amount of Rs. 1,11,48,316/- is not actually paid 
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but adjusted and accordingly disallowed the same which was 

confirmed by the DRP.  

 
14.2. Before us,  the Ld. Counsel for the assessee drew our attention 

to exhibit 275 which is Appendix-IV to the Audit Report for the year 

ended 31.3.2008.  It was pointed out by the Ld. Counsel that the 

bonus amount of Rs. 36,46,21,050/- was not paid on or before the 

due date for furnishing the return of income out of which the 

assessee paid an amount of Rs. 35,34,72,734/- during the year under 

consideration.  It is the say of the Ld. Counsel that the AO has not 

properly appreciated the facts of the case.   

 
14.3. We find force in the contention of the Ld. Counsel.  It appears 

that the AO has not appreciated the facts in the right perceptive 

therefore in the interest of justice and fair play, we restore this issue 

to the file of the AO.  The AO is directed to consider the facts of the 

case properly and decide the issue afresh after giving reasonable and 

sufficient opportunity of being heard to the assessee.  Ground No. 8 is 

treated as allowed for statistical purpose.  

 

15. Ground No. 9 relates to the addition on account of the 

difference between the actual payments made by the assessee to 

American Express Banking Corporation (AEBC) and the confirmation 

provided by AEBC.  

 
15.1. The AO has considered this issue at para-10 of his order on the 

basis of AIR information.  The AO observed that the assessee has 

made a payment of Rs. 26,82,34,382/- to AEBC against credit card.  

The assessee was asked to reconcile alongwith documentary 
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evidences.  The assessee explained that it has made payment of Rs. 

11,55,45,253/-.  On finding a huge difference, the assessee was asked 

to submit confirmation from AEBC which was duly submitted.  AEBC 

confirmed of having received a payment of Rs. 11,43,25,060/- and 

admitted that the higher amount reported in AIR was a mistake.  The 

AO added the difference between the amount confirmed by AEBC and 

debited by the assessee which was confirmed by the DRP.  

 
15.2. Before us, the Ld. Counsel for the assessee drew our attention 

to the letters/confirmation written by AEBC which are placed at 

pages 276 to 280 of the Paper Book.  It is the say of the Ld. Counsel 

that once AEBC has confirmed the amount which it has actually paid 

to the assessee, there remains no reason for the impugned additions.  

 
15.3. We have carefully gone through the documentary evidence 

brought on record before us.  We find force in the contention of the 

Ld. Counsel.  A perusal of  DRP’s order also show that the corrected 

amount was provided to the DRP but the same was not accepted as it 

was not uploaded by AEBC on AIR.  In our considered opinion, if the 

payee does not amend its AIR information, the payer cannot be 

penalized for the same. Once AEBC has confirmed of having received 

an amount of Rs. 11,55,45,253/- alongwith relevant bank statements 

evidencing the payment, we do not find any reason/logic in making 

the additions.  The AO is directed to delete the same.  Ground No. 9 is 

accordingly allowed.   
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16. In the result, the appeal filed by the assessee is treated as 

allowed for statistical purpose.  

 
 Order pronounced in the open court on  30th   November, 2015. 
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