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आदे श / O R D E R
Per R. C. Sharma, A. M.:
These are the appeals filed by the assessee against the order by the ld.
CIT(A)-36, Mumbai for the assessment year (A.Y.) 2007-08 and 2008-09, in the
matter of imposition of penalty u/s.271(1)(c) of the Income Tax Act, 1961 (‘the
Act’ hereinafter).
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2.

Common grounds have been taken by both the assessee with respect to

levy of penalty u/s.271(1)(C) of the Act in all the appeals under consideration.
Therefore, all the appeals were heard together and now decided by this
consolidated order.
3.

The ground taken in ITA No. 7321/Mum/2013 reads as under:
„1. a) The learned Commissioner of Income Tax (Appeals) has grossly
erred in confirming the Penalty levied by the Deputy Commissioner of
Income Tax u/s 271(1) (c) of the Income Tax Act, 1961 of
Rs.87,43,185/- on the alleged ground that the appellant has not
substantiated the manner in which the undisclosed income was
derived and one to one source of cash and application of cash was
not established.
b) The learned Commissioner of Income Tax (Appeal) ignored the
fact that company had never carried out any business activity to
generate undisclosed income.
c) Voluntary declaration of Rs.2,59,75,000/- for A.Y.2007-08 u/s.
132(4) of the Act was made by the appellant to buy peace and avoid
any further litigation.

4.

2

The Learned Commissioner of Income Tax (Appeals) erred in
confirming the penalty order u/s. 271(1)(c) without granting the
appellant an adequate opportunity of being heard. The penalty order
is in contravention of the principles of natural justice and hence bad
in law.

3

The Appellant craves to leave add alter amend or delete any grounds
of Appeal on or before the day of hearing.‟

Rival contentions have been heard and record perused. The facts in brief

are that the assessee is a private limited company incorporated on 20th May,
2005 and duly registered under the provisions of Companies Act, 1956. The
assessee company is engaged in the business of construction, development and
leasing of properties residential as well as commercial. The assessee had filed
original return of income on 28.10.2007 showing total income of Rs. Nil. The
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search & Survey Operations u/s.132 (1) and 133A of Income Tax Act, 1961 was
conducted in the cases of M/s. Pooja Exports and its group concerns. Notice u/s
153C of the Income Tax Act, 1961 dated 29.9.2010 was issued. In response to
this notice, the assessee filed the return of income on 28.10.2010 declaring total
income of Rs. Nil, Subsequently the assessee also filed revised return of income
on 21.12.2011 declaring the total income at 2,59,75,000/- to buy peace and on
condition of no penalty. An assessment order U/s 143(3) r.w.s. 153C of the IT.
Act was passed on 28.12.2011 determining the total income at Rs. 2,59,75,000/-.
There were no changes in the returned income as revised by assessee. The
learned AO accepted the assessee’s Revised Computation without disturbing the
same or adjusted any other addition to the same. The A.O. observed that the
assessee has declared its income for the A.Y.2007-08 vide its revised return, the
assessee has not able to substantiate the manner in which the income was
derived and also failed to explain the sources of cash investment and application
thereof. Thereafter penalty proceedings, u/s. 271(1)(c) of the I.T. Act ,1961 were
initiated separately by issuance of notice u/s. 274 r.w.s. 271 of the IT. Act, 1961.
During the course of the assessment proceedings, the assessee was required to
substantiate one to one source of cash investments in Pune Properties. It was
replied by the assessee that it had entered into agreement for acquisition of
properties at Pune. The investment in properties in Pune was made between the
periods from July 2006 to September 2007. Money applied in acquisition of Pune
properties was mainly out of money received from sale of shares of a group

www.taxguru.in
4

ITA Nos. 7 3 2 1 & 7 3 0 0 to 7 3 0 3 / Mu m/2 0 1 3
(A. Y s. 2 0 0 7 - 0 8 & 2 0 0 8 - 0 9 )

concern. Details of source and application of investment in pune properties was
filed on record during the course of the assessment proceedings. It was further
submitted by the assessee that there was no need to offer the additional income
of Rs.2.59 crores since the money applied in acquisition of Pune Properties was
mainly out of the money received from the sale of shares of the group concern
and that there cannot be double taxation on the same income once at a point of
source and another at point of application. However in order to have peace with
the revenue authority the amount was offered by assessee and accepted by the
AO. Hence, assessee’s is before us against the levy of penalty u/s.271(1)(c).
4.

It was argued by the ld. AR that penalty has been levied by the AO on the

plea that investment in Pune property could not be explained by the assessee.
As per ld. AR cash investment for the purchase of Pune property as per the AO
took place from July 2006 to September, 2007 whereas agreement for sale of
shares of companies holding properties at Bangalore took plea on 15-6-2009.
The main grievance of the AO was that assessee has not substantiated the
source of cash investment in Pune properties which was funded by Kothari on
sale of shares.
5.

Ld. AR contended that assessee company had no earning during the years

under consideration and for this purpose our attention was invited to pages 5 of
the Paper Book which contains profit and loss account and balance sheet of the
assessee company. Our attention was also invited to the statement of Sunil
Kotharis dated 29-7-2009, which has been corrected in subsequent statement
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under Section 132(4) dated 25-9-2009. Our attention was invited to question
No.9 and its reply of the statement dated 29-7-2009. It was submitted that
question and answer No.3 in the statement dated 25-9-2009 clearly explained
that major portion of cash relating to sale of shares was received from the
financial years 2006-07 and 2007-08. As per ld. AR, even though the MOU for
sale of shares was recorded on 15-6-2009, the transaction was initiated in prior
years and payments made on account in prior years. Our attention was also
invited to page 37 of the paper book which contains details of cheque payment
received in prior years. Ld. AR further contended that assessee group has not
dishonoured the offers made in the statement under Section 132(4), explained in
letter dated 17-11-2011. It was submitted that department should not tax both the
income and also its application as the same would amount to double taxation.
Our attention was also invited to submission dated 21-12-2011 placed at page 52
to 58 of the paper book, which give datewise and monthwise nexus between
cash received from sale of shares vis-à-vis investment in Pune properties. As per
ld. AR the AO has not given any cogent reason nor controverted the nexus for
funding of Pune properties. The AO has only skirted the assessee’s explanation
by saying that MOU is entered on 15-6-2009 i.e. after the purchase of Pune
properties. As per ld. AR cash funding of Pune properties was done by Sunil and
Sneha Kotharis on which they had already paid taxes. The funding was not by
the assessee company, insofar as the assessee company was having no activity,
therefore, original return was correctly filed at nil income. As per ld. AR assessee
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has disclosed Rs.2.59 crores in revised return, even though the same was not its
income, just to buy peace with department. He further contended that the
assessee company has not admitted or capitalized its offer in its books of
account in subsequent years, therefore, assessee should not be penalized
u/s.271(1)(c) of the Act. With regard to the reliance placed by the AO on the
statement recorded u/s.132(4) dated 29-7-2009, ld. AR relied on the decision of
Hon’ble Supreme Court in the case of Pullangode Rubber Produce Co., 91 ITR
18 (SC), wherein it was held that admission is an extremely important piece of
evidence, it cannot be taken as conclusive. It is open to the assessee who made
the admission to show that it was incorrect and the assessee should be given a
proper opportunity. Reliance was also placed on the decision of Hon’ble Bombay
High Court in the case of Nirmala L. Mehta, 269 ITR 1, wherein it was held that
no taxation can be made on basis of a wrong admission. Any item which is not
taxable under the law cannot be taxed because the same has been wrongly
offered to tax by the assessee. Reliance was also placed on the decision of
Hon’ble Supreme Court in the case of Cement Marketing Co. of India Pvt. Ltd.,
124 ITR 15(SC), decision of Pune Bench of the Tribunal in the case of
Jyotichand Bhalchand Saraf & Sons (P) Ltd., 139 ITD 10, Chennai Bench of the
Tribunal in the case of RMP Infotech (P) Ltd. 25 taxmann.com 12 ITR (Trib) 581
and in the case of Reliance Petroproducts Pvt. Ltd., 322 ITR 158 (SC).
6.

In support of the proposition that since the assessee had made a complete

disclosure in return of income and offered surrendered amount for purposes of
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tax, which was accepted and brought to tax, there could be no question of
treating assessee as having concealed particulars of income or furnished
inaccurate particulars of income, ld. AR relied on the following judicial
pronouncements :i)
ii)
iii)
iv)
v)
vi)
vii)
viii)
ix)
x)
xi)
xii)
xiii)
xiv)
xv)
xvi)
xvii)

7.

Muninaga Reddy, 37 taxmann.com 440;
Vasavi Shelters, 32 taxmann.com 26;
Ajay Sangari & Co., 16 taxmann.com 115;
Shankerlal Nebhumal Uttamchandani, 311 ITR 327;
Dilip Kedia, 40 taxmann.com 102
Vega Auto Accessories (P) Ltd., 26 taxmann.com 335
SVC Projects (P) Ltd., 12 taxmann.com 155;
Auto Bharati, 296 ITR 659(Bom);
Kanbay Software India (P) ltd., 31 SOT 153(Pune);
Shri Radheshyam Sarda & smt. Sumanrani Sarda,
Nos.222&223/Ind/2012;
Bhagat & Co., 10 SOT 37 (Mum);
Giri Raj Gupta, 162 taxmann 81;
New Sorathia Engineering Co., 282 ITR 642(Guj)
Lakhdir Lalji, 85 ITR 77 (Guj)
C.K.Naha & Bros., 117 ITR 19 (Cal)
Padma Ram Bharali, 110 ITR 54 (Cal); and
Sadiq Ali & Bros., 92 Taxman 276 (J&K)

ITA

On the other hand, ld. DR contended that revised return filed by the

assessee was not voluntarily offered and that assessee has concealed income
therefore, AO was justified in levying the penalty. Ld. DR further supported the
orders of lower authorities.
8.

We have considered rival contentions, carefully gone through the orders of

the authorities below and various pages of the paper book towards which our
attention was invited. We had also perused the various statement recorded
u/s.132(4) dated 29-7-2009, 25-9-2009. We had also considered the various
explanation filed by the assessee before lower authorities vide their letter dated
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17-11-2011. Various judicial pronouncements cited at bar as well as referred by
lower authorities in their orders have also been considered with reference to the
factual matrix of the instant case. From the record we found that there was
search at Pooja Export group on 28-7-2009, of which assessee is part, whose
case is covered u/s.153C of the Act. While filing return of income in response to
notice u/s.153A & after visualizing all the seized material seized from various
premises in different entities. Assessee had worked out the amount undisclosed
income & filed return as under :a)
b)
c)

M/s Pooja Exports – 12.25 cr.
Mr. Sunil Kothari – 14.80 cr.
Mrs. Sneha Kothari-13.30 cr.

The Return of income of Ami Estate & Cornetstene was filed NIL as against 5.19
cr. in cash company, because both entities were incorporated to acquire the
property in the names of company at Pune. Other than that no activity has been
carried out in the said companies. Hence, question of earning any accounted or
unaccounted income does not arise. But it does not concern that the cash
component was not there in acquisition of property at Pune. The said cash &
cheque component were arranged & funded by Promoter of the company, in this
case Mr. Suni & Mrs. Sneha Kothari. The source of the above cash was made
available from the sale proceed of shares of M/s Ami Builders Pvt. Ltd & S.K.
Projects Pvt. Ltd. amounting to Rs.14.63 crores undisclosed income. The
declaration of 50.62 cr. by the group was basically a sum total of all the issues
arose from the seized material without considering individual source &
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application from all these issue & after analyzing the seized material the
assessee had filed a return of income of Rs.40.35 crores. Mr. Sunil Kothari while
recording statement u/s.132(4) dated 24-07-2009 vide replies of question No.9
admitted payment of cash for acquisition of properties at Pune amounting to
Rs.14,57,95,996/-. From the said statement recorded u/s.132 of the IT Act, Sunil
Kothari have clearly admitted that he had paid cash of Rs.14.57 crores for
acquisition of the properties in Pune (Wakad and Hinjewadi) and the money has
been paid out of unaccounted income generated on account of sale of shares of
M/s Ami Builders Pvt. Ltd. and M/s S.K.Projects Pvt. Ltd. which is already offered
and taxed in hands of Mr. Sunil Kothari and Mrs. Sneha Kothari being the
promoter of the above referred companies. In this transaction Sunil Kothari has
received an amount of Rs.14.63 crores received in cash which was applied for
making cash payments for acquisition of the properties in Pune. During the
course of search first statement under Section 132(4) of Sunil Kothari on 29-72009 was recorded, wherein question No.9 and its reply was as under :“Q.9 I am showing you the Annexures found in the said premise in which
several cash transactions were recorded in the name of your group
concerns. I am also showing you statement recorded under oath of Shri
Rashmikant shah and Shir Pramod Amberkar in which they have
categorically stated that all the transactions are only known to Shri Sunil
Kothari. In this context, please go through the contents and explain the
same.
Ans. Page No.34 to 41 of Annexure A-3 recovered from this premise
relates to purchase and sale of one property at Bangalore where cash of
Rs.14.63 crores was transacted in the F.Y.2005-06. I voluntarily offer this
said amount of Rs.14.63 crores as my additional income and shall pay
taxes on its accordingly. The specific transaction and its taxability shall be
explained to you in due course. However, in the same property transaction,
I have also earned Rs.11.5 crore on account of sale of the said property
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which I have not so far disclosed to the department. This amount of Rs.11.5
crore is also hereby declared as my additional income for which I shall pay
the taxes duly. Similarly, Page No.56 to 60 of Annexure-A-2 recovered from
the office premises of M/s Pooja Group Rawal Building, Laminton Road and
Page No.19 of Annexure A-3 recovered in the said premises relates to a
property (Wakad property) at Pune which was purchased by M/s Ami
Estates Pvt. Ltd. and Cornetstene Pvt. Ltd. and part of sale consideration
was paid in cash through Shri Rajan Raisoni to Shri B.U.Bhandari. The total
cash paid in this transaction was Rs.10.39 crores in the year 2006-07 and
since this money has been paid out of unaccounted income I offer the said
amount of Rs.5,19,50,000/- in the hands of M/s Ami Estates Pvt. Ltd. and
Rs.5,19,50,000/- in the hands of M/s Cornerstene Pvt. Ltd. as Additional
Income and offer the same for taxation.”

As per this question and answer, the Bangalore property was sold in financial
year 2005-06, cash portion of Rs.14.63 crores and Rs.11.50 crore, documents
were considered and the same was offered to tax by Sunil Kothari in personal
returns. The question and answer also indicate that Ami Estates & Cornetstene
Pvt. Ltd.( the assessee before us) purchased Pune property in 2006 and paid
cash consideration of Rs.10.59 crores and same was offered at Rs.5,19,50,000/in each hand as additional income in the hands of Ami Estates and Cornetstene
Pvt. Ltd.. It is pertinent to mention here that Sunil Kothari is Director in both these
company.
9.

Further question and answer No.11 reads as under :“Q.11 Do you have to say anything else ?
Ans. I, on behalf of our group concerns and on my own, have declared an
Additional Income of Rs.50.62 crores on various heads in the hands of
various persons of this group and in different relevant years, as applicable.
This declaration statement is voluntarily offered by me with a request that
no penalty or prosecution be launched against me or my family members,
Partners/Directors/Concerns of our group.”

10.

It is clear from the above question and answer that there was total offer by

the Pooja Exports groups at Rs.50.62 crores. There was details of offer –
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bifurcation of assessee as well as yearwise bifurcation. As per chart placed at
page 26 income offered by Sunil Kothari & Sneha Kothari was at Rs.14.80
crores, Ami Estate Pvt. at Rs.5.18 crores M/s Cornetstene Pvt. Ltd. at Rs.5.18
crores, and Sunil Kothari and Sneha Kothari for sale transaction of Bangalore
properties at Rs.13.30 crores each in the year 2010-11 i.e. the year in which sale
concluded. With respect to the MOU dated 15-6-2009 as pointed out by the AO
for sale of Bangalore properties, we found that Sunil and Sneha Kothari own
shares in Ami Builders Pvt. Ltd. & S.K.Projects Pvt. Ltd.. These two companies
jointly hold property in Bangalore, which is mortgaged to Diwan Housing Finance
Corporation Ltd.(two companies have given property for rent). It is also clear that
this MOU is in furtherance of past agreement dated 10-1-2006. Thus, we can
safely infer that agreement initiated in the financial year 2005-06, part
considerations paid in financial year 2006-07 and 2007-08. The transfer of
shares to be completed in February, 2010. Hence, the capital gains was liable to
tax in assessment year 2010-2011, therefore, correctly offered in statement
under Section 132(4) in the assessment year 2010-11. As per agreement for sale
and purchase of shares of Ami Builders Pvt. Ltd. and S.K.Projects Pvt. Ltd. dated
15-6-2009, the sale consideration was agreed at Rs.11.50 crores. Rupees 1crore
was received as advance payment through cheque No.920776 dated 10-12-2005
and vide Pay Order No.4364401 dated 12-1-2006 of Rs.4,47,27,310/-, balance
on account of Rs.6,02,73,690/- was payable by 28-2-2010. All these payments
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are further corroborated by statement recorded u/s.132(4) dated 25-9-2009 as
placed at page 29 of the paper book.
11.

The second statement under Section 132(4) was recorded on 25-9-2009 of

Sunil Kothari. In the statement so recorded the sale transaction of shares in Ami
Builders Pvt. Ltd. and S.K.Projects Pvt. Ltd. in respect of Bangalore property was
explained including cash and cheque components.
12.

The question No.3 and its answer reads as under :“Q.3 please explain how capital gain is claimed by you in the financial year
2009-10 when you have received first cheque of Rs. 1,00,00,000 as early
as on 10/12/2005 and after that cheque of Rs. 4,47,27,310 was received
on 12/0112006 and cash was received from time to time as stated by you.
A.3 Total transaction was for Rs. 26.60 crore out of which the purchase
party has to give Rs. 11.5 crore in cheque and Rs. 14.63 crore in cash.
Major portion of the cash was received in financial year 2006-07 and 2007
-08 and other than the cheque amount received as mentioned above,
balance amount is to be received in the current financial year as per the
MOU submitted. In the said transaction, main term is to absolve the
responsibility of liability of Rs. 24 crore from DHFL by replacing a personal
guarantee of me to the purchaser ie, Shri Haresh Punjabi and shri chandni
Sachdev which has been done by signing the MOU dated 12th June 2009.
Transfer of ownership of the companies is completed during the financial
year and hence capital gains in the financial year 2009-10.”

Through this question and answer it was explained that major portion of cash
component was received in financial years 2006-07 and 2007-08. Thus, the
availability of sufficient cash for purchases of Pune property was clearly
established.
13.

We had also gone through the letter dated 17-11-2011 filed before the AO

wherein it was clearly explained that in respect of Pune properties, cash
component was funded from cash component received from sale of shares by
Kothari in Ami Builders Pvt. Ltd. & S.K.Projects Pvt. Ltd. The assessee has also
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filed monthwise cash statement in respect of Bangalore transactions and
payment for Pune property purchased which was compiled from loose papers.
Further letter dated 20-12-2011 filed before the AO, on 20-12-2011 which is
placed at page 52 to 53 of the paper book, reiterated one to one nexus between
cash funds received from Bangalore property’s sale and utilization for purchase
of Pune property. The receipt of cash and its utilization, datewise cash flow
furnished before the AO was as under :-

www.taxguru.in
14

ITA Nos. 7 3 2 1 & 7 3 0 0 to 7 3 0 3 / Mu m/2 0 1 3
(A. Y s. 2 0 0 7 - 0 8 & 2 0 0 8 - 0 9 )

www.taxguru.in
15

ITA Nos. 7 3 2 1 & 7 3 0 0 to 7 3 0 3 / Mu m/2 0 1 3
(A. Y s. 2 0 0 7 - 0 8 & 2 0 0 8 - 0 9 )

www.taxguru.in
16

ITA Nos. 7 3 2 1 & 7 3 0 0 to 7 3 0 3 / Mu m/2 0 1 3
(A. Y s. 2 0 0 7 - 0 8 & 2 0 0 8 - 0 9 )

www.taxguru.in
17

ITA Nos. 7 3 2 1 & 7 3 0 0 to 7 3 0 3 / Mu m/2 0 1 3
(A. Y s. 2 0 0 7 - 0 8 & 2 0 0 8 - 0 9 )

www.taxguru.in
18

ITA Nos. 7 3 2 1 & 7 3 0 0 to 7 3 0 3 / Mu m/2 0 1 3
(A. Y s. 2 0 0 7 - 0 8 & 2 0 0 8 - 0 9 )

14.

It is clear from the above statement that money applied in acquisition of

Pune properties was mainly out of money received from sale of shares of M/s
Ami builders Pvt. Limited & S.K.Projects Private limited. No fault has been found
by the AO or CIT(A) in the above cashflow statement indicating one to one nexus
between the cash funds received on sale of Bangalore property and utilization for
purchase of Pune property. Since all these income had been offered for tax,
there cannot be double taxation on the same Income one at a point of source
and another at a point of application. Taxes have been paid on additional income
out of sale of shares of M/s Ami builders Pvt. Limited & S.K.Projects Private
limited therefore, again there cannot be tax on the same income at the time of
acquisition of property at Pune.
15.

In view of the above facts we may appreciate that declaring additional

income of Rs.40.35 Crore as narrated in the letter dated 08/12/2011 filed before
lower authorities, covers each & every issue that has been pointed out during the
search as well as post search proceedings. Assessee had paid taxes with a view
to buy a peace & to avoid litigations. As a matter of record group companies and
their promoters have been filing return of income since more than two decades &
also paying taxes thereon.
16.

It is also clear from the above statement so recorded by the department

u/s. 132(4) that cash component was there for the purchase of property at Pune.
The said cash and cheque component was arranged and funded by the
promoters of the company, namely, Sunil and Sneha Kotharis. The source of
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cash was made available from the sale proceeds on shares of M/s Ami Builders
Pvt. Ltd. and S.K. Projects Ltd. which was declared and offered for tax.
17.

In view of the cash flow statement as discussed above, the assessee has

explained one to one nexus namely cash funds received from sale of Bangalore
property, and its utilization for Pune property. The revised declaration of income
so filed by the assessee was bonafide and voluntary and without detection of any
irregularities found by the department. The return was revised with a view to
cooperate the department and to buy peace and to avoid litigation. The
disclosure was with a specific plea that no penalty proceedings be initiated
u/s.271AAA or 271(1)(c) of the Act.
18.

Considering the totality of facts and circumstances as discussed above, we

do not find any merit in the penalty imposed u/s.271(1)(c) of the Act in respect of
both the assessment years 2007-08 & 2008-09 under consideration.
19.

In the result, the appeal of both the assessee for the assessment years

2007-08 & 2008-09 are allowed.
Order pronounced in the open court on September 23, 2015
Sd/(Pawan Singh)
न्मायमक सदस्म / JUDICIAL MEMBER

Sd/(R. C. SHARMA)
रेखा सदस्म / ACCOUNTANT MEMBER
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