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O R D E R 
 

PER T.R. SOOD, A.M.:  

 

In  this  appeal ,  the assessee  ra ised fo l lowing grounds of  

appeal  :  

“1.  On the  f ac ts  and c ircumstances  of  the  case ,  the  Ld. 

CIT (A)  has  erred in   concurrence wi th  the  Ld.  A.O.  in  

upho ld ing  the  penal ty  of  Rs .34,03,835/-  and the  

same is  l iab le  to  be de le ted .  

2 .  On the  f ac ts  and c ircumstances  of  the  case ,  the  Ld. 

CIT (A)  has  grossly er red  in  ho ld ing  that the  assessee 

had made incorrec t  c la im of  f ac t  and not incor rec t  

c la im of  law and tr ied  to  c la im deduct ion  f or  wh ich  i t  

was no t e l ig ib le  in  concurrence  wi th  the  Ld.A.O.  that  

the  assessee  has  wil l f u l ly  and in ten t ional ly  c la imed 

wrong deduct ion  u/s 80IC @ 100% on account of  
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substan t ia l  expans ion  to  i ts  un i t  ins tead of  e l ig ibn le  

deduct ion  u/s 80IB al lowable  @ 25%.”  

2.   A f ter  hear ing  both the  part ies,  we f ind that  the 

assessee  was der iv ing income f rom running o f  f lour mi l l  

manufactur ing at ta ,  maida and suj i ,  etc .     The assessee  had 

c la imed deduct ion under  sect ion 80IC of  the  Income Tax Act  

amount ing to  Rs .1,12,94,962/-.    This  deduct ion was denied 

because accord ing  the  Assessing  Of f icer ,  deduct ion under 

sect ion 80IC of  the  Act  was not  a l lowable  to  f lour mi l l  because 

the  same was mentioned in  Schedule-XI I I .    The  deduct ion was 

a l lowed under sect ion 80IB(4)  a t  25%.   The penalty 

proceedings  under  sect ion 271(1) (c )  o f  the  Act  were  a lso 

ini t iated.    In  response  to  the show cause  not ice,  i t  was 

submit ted that  the  assessee has  carr ied  out substant ia l  

expansion and was under  the  bonaf ide  be l ie f  that  the  assessee 

was ent i t led  to deduct ion under  sect ion 80IC o f  the  Act .    

However,  the  Assess ing  Of f icer  d id  not  accept  the  submissions 

o f  the  assessee and lev ied  penalty  at  the  minimum rate  o f  

100% under  sect ion 271(1) (c )  o f  the  Act  amount ing  to 

Rs .34,03,835/- .  

3 .   On appeal ,  the assessee  mainly submitted that  the 

c la im of  the assessee under  sect ion 80IC of  the  Act  was 

re jected by  ho ld ing  that  the  assessee  was running a  f lour  mi l l ,  

whereas  the  fact  i s  that  the  assessee  was running ro l ler  f lour 

mi l l .    Further the  deduct ion was c la imed on the  basis  o f  

exempt ion order  issued by  the  Government o f  Himachal 

Pradesh in  respect  o f  sales  tax  exemption in the case  o f  ro l ler   
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f lour mi l ls .    In any case ,  the  assessee  has  disc losed al l  the 

part iculars.   There fore ,  i t  is  not  a  case  of  concealment  o f  

part iculars.    The penal ty  should  not  have  been lev ied  and in 

this  regard,  re l iance  was placed on the  dec is ion o f  the  Hon 'b le  

Supreme Court  in  the  case  of   CIT Vs .  Rel iance  Petro  Products 

Pvt .  L td . ,  322 ITR 158.     Re l iance  was also  p laced on the 

decis ion of  the  Hon'ble  Punjab & Haryana High Court  in  the 

case  o f   CIT Vs.  Himachal  Agro Foods Limited,  9  DTR 46 for  

the propos it ion that  merely a wrong c la im o f  deduct ion under 

sect ion 80IB of  the  Act  would  not  lead to  penal  consequences .    

Further re l iance was placed on the  decis ion of  the  Hon 'b le  

Supreme Court  in  the  case  o f   Cement  Market ing  Co.  o f  Ind ia 

Ltd.  Vs .  ACIT of  Sales  Tax,  124 ITR 15.    The learned CIT 

(Appeals )  d id  not  f ind force  in  the  submissions o f  the  assessee 

and conf i rmed the  levy  of  penalty  v ide  para  5.1,  which is  as 

under :  

“5 .1      The main issue in this case is whether imposition of penalty u/s 

271(1) (c) is valid when assessee has tried to claim deduction under 

section 80IC treating its flour mill as roller flour mill and   considering its 

business not in thirteenth schedule of Income Tax Act for the purpose of 

deduction u/s 80IC of the Act. In this case assessee is trying to manipulate 

the facts to evade the taxes by going into technicality of language and trying 

to distinguish its business from flour mill by stating that it is a "roller flour 

mill" and not a 'flour mill'. Thus the assessee has twisted facts to evade 

taxes by claiming wrong deduction u/s 80IC. 

Further, case laws relied upon by the assessee are not applicable to 

facts and  circumstances of assessee's case. For example assessee placed 

reliance upon CIT Vs Reliance Petro Products P Ltd. (2010) 322 ITR 

158 (SC) wherein Hon'ble Apex Court has held that incorrect claim of law 

does not attract penalty. Whereas in the present case assessee had made 

incorrect claim of fact and not of incorrect claim of law and tried to claim 
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deduction for which it was not eligible.    Similarly, in case of CIT Vs 

Himachal Agro Foods Limited (2008) 9 DTR (P&H) 46, there was a bonafide 

mistake on the part of assessee wherein wrong year was taken for claim 

of deduction u/s 80IB of the Act. But in the present case there is no 

inadvertent mistake on the part of the assessee as the assessee has been 

contesting the issue of distinction between flour mill and roller flour 

mill up to ITAT level. Thus in view of forgoing discussion penalty imposed 

by the A. O. is confirmed and appeal of the assessee is dismissed.” 

4.   Before  us ,  the  learned counsel  for  assessee 

re i terated the  submissions made before  the learned CIT 

(Appeals ) .   I t  was fur ther  emphasized that  the  assessee  was 

under bonaf idie  c la im that  the  assessee  was e l ig ib le  for 

deduct ion under sect ion 80IC of  the Act  part icular ly  in v iew o f 

sa les tax  Exempt ion order  for  ro l ler  f lour  mi l ls  i ssued by  the 

Jo int  Secretary ( Industr ies )  to  the  government  o f  Himachal  

Pradesh,  copy of  which is  p laced at  pages  10 and 11 o f  the 

Paper  Book.    He also  re l ied  upon the  decis ions  which were 

c i ted be fore  the  learned CIT (Appeals ) .   He  fur ther  placed 

re l iance  on the  decis ion o f  the  Hon'ble  Bombay High Court  in 

the case  o f   CIT Vs .  Larsen & Toubro Ltd . ,  366 ITR 502.  

5 .   On the  other  hand,  the  learned D.R for  the  Revenue 

strong ly  supported the  order  o f  the  learned CIT (Appeals ) .  

6 .   We have  considered the  r ival  submissions carefu l ly .    

We f ind that  i t  is  a  case  o f  mere denia l  o f  deduct ion which the 

assessee  has  c la imed on rol ler  f lour mi l ls  wi th a bonaf ide  p lea 

that  the  same was also  e l ig ib le  for  deduct ion af ter  substant ia l  

expansion because the  government  o f  Himachal  Pradesh had 

issued the  order exempt ing  the  same from sa les tax. .   In  our 
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opin ion,  this  is  a  s imple  case  o f  denial  o f  deduct ion which was 

c la imed under bonaf ide be l ie f .  

7 .   In  any case ,  the  assessee  had made ful l  d isc losure 

regard ing  deduct ion and in  fact ,  deduct ion has been a l lowed 

under  sect ion 80IB(4 )  at  25%.    Therefore,  i t  i s  not  a  case  of  

concea lment  o f  part iculars.   The Hon 'b le  Supreme Court  in 

the case  of   CIT Vs.  Re l iance  Petro Products  Pvt .  Ltd.  (supra ) 

has made the  fo l lowing observat ions :  

“A g lance  at  the  prov is ions  of  sec t ion  271(1) (c )  of  the  

Income- tax  Ac t ,  1961 suggests  that  in  o rder  to  be  covered 

by i t ,  there  has  to  be  concealment of  the  par t icu lars  of  the 

income of  the  assessee.    Secondly,  the  assessee must  

have  furn ished inaccurate  par t icu lars  of  h is  income.    The 

mean ing  of  the  word “par t icu lars”  used in  sec t ion  

271(1) (c )  would  embrace  the  detai ls  o f  the  c la im made.   

Where  no  inf ormat ion  g iven  in  the  re turn   is  f ound to  be 

incor rec t  o r  inaccurate ,  the  assessee  cannot be  he ld  gu i l ty  

of  f urn ish ing  inaccurate  par t icu lars .   In  o rder  to  expose 

the  assessee  to  penal ty ,  un less  the  case  is  s tr ic t ly  

covered by the  prov is ion ,  the  penal ty  prov is ion  cannot be  

invoked.   By no  s tre tch  of  imag inat ion  can mak ing  an 

incor rec t  c la im tan tamount to  f urn ish ing  inaccurate  

par t icu lars .   There  can be  no d ispute  that  everyth ing 

would  depend upon the  re turn f i led  by the  assessee ,  

because  that is  the  only document where  the  assessee  can  

furn ish  the  par t icu lars  of  h is  income.   When such 

par t icu lars  are  f ound to  be  inaccurate ,  the  l iab i l i ty  would 

ar ise .   To  at trac t  penal ty ,  the  detai ls  suppl ied  in  the  

re turn   mus t no t  be  accurate ,  no t  exac t  o r  cor rec t ,  no t  

accord ing  to  the  tru th  or  er roneous .”  

8 .   Further the Hon'b le  Himachal  Pradesh High Court  in 

the  case  of   CIT Vs .  Himachal  Agro  Foods Limited (supra )  held  
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that  mere  wrong c la im of  deduct ion  under  sec t ion  80IB of  the  

Ac t  wh ich  was c la imed under  bonaf ide  bel ie f  would not l ead to  

penal  consequences .    S imi lar  observat ions  have  been made by 

the Hon'ble  Bombay High Court  in  the  case  of   CIT Vs .  Larsen 

& Toubro Ltd .  (supra) .    There fore,  in  our  opinion i t  i s  not  a 

f i t  case  for  l evy o f  penal ty  and accord ingly  we set  as ide  the 

order of  the  learned CIT (Appeals )  and deleted the  penal ty .  

9 .   In the  resul t ,  the  appeal  o f  the assessee is  a l lowed.  

Order  pronounced in  the  open court  on this     5 t h     day 

o f  June,  2015.  

     
  
            Sd/-                                  Sd/- 
 (BHAVNESH SAINI)            (T.R.SOOD)  
JUDICIAL MEMBER     ACCOUNTANT MEMBER         
     

Dated :   5 th June, 2015 
 
*Rati* 
 
Copy to: The Appellant/The Respondent/The CIT(A)/The CIT/The DR.  

 
Assistant Registrar,  
ITAT, Chandigarh 
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