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O R D E R 
 

PER T.R. SOOD, A.M.:  

 

In  this  appeal ,  the assessee  raised fo l lowing ground of  

appeal  :  

“1.  That the  Ld.ACIT  has  er red  in  law and on  f ac ts  in  

impos ing  the  penal ty  of  Rs .115640/-  under  sec t ion  

271(1) (c )  and the  Ld.  Commiss ioner  of  income  tax  

(Appeals )  has  erred in  law and on  f ac ts  in  conf irming  

the  order  of  the Ld.ACIT . ”  

2.  During  the  assessment  proceedings,  i t  was noted that  the 

assessee  has  raised var ious unsecured loans to  the  tune o f  

Rs .1 ,11,94,359/-  and on further enquiry,  i t  was found that  no 

conf irmation was rece ived regard ing  the  loan from Shri  
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Kathirase Kumar from whom a sum of  Rs.1,72,550/-  and 

Rs.1 ,71,000/-  was received on 29.3.2007 and 30.3 .2007 

respect ive ly .    The  assessee  could not  f i le  conf irmation,  e tc .  

f rom this  person.    Therefore,  unsecured loan amounting  to 

Rs .3 ,43,550/-  from Shr i  Kathirase  Kumar was added to  the 

income of  the  assessee  under  sect ion 68 of  the  Income Tax 

Act .    The  penalty  proceedings  under sect ion 271(1 ) (c )  o f  the  

Act  were also ini t ia ted.  

3 .   In  response  to  the  show cause  not ice ,  the  assessee 

submit ted the  fo l lowing rep ly v ide  le t ter  dated 13.5.2011, 

which is  as under :  

“The proceeding has been initiated on the basis that the 

assessee could not prove beyond doubt the cash credit of Mr. 

Kathirash Kumar amounting to Rs.3,43,550/-. In this respect it 

is submitted that during the assessment proceeding the assessee 

has produced the evidence that the payment has been received 

from the depositor who is residing at USA. The payments has 

been received through NEFT and banking channel and was 

received on 29-03-2007 for Rs.1,72,550/- and on 30-03-2007 for 

Rs.1,71,000/-. The copy of the Bank statement in which the 

payment has been received is attached. It is clearly stated that 

the amount has been received through NEFT ICICS. During the 

assessment proceeding and thereafter the assessee is continually 

trying to contact the depositor who is an old f riend of  the son of  

the Managing Director of  the Company. Due to economic 

meltdown during that period, the depositor shif ted f rom USA to 

some other country. Now we came to know that he is in 

Australia. We stil l  trying to connect for f ir getting his 

conformation but is unable to do so jar. 

Due to these facts the assessee in order to co-operate with 

the department and avoid the litigation has surrender (his 

amount subject to no penalty. 
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On the point of  law it is  respectfully submitted that the 

assessee neither concealed any particulars of its income nor 

furnished inaccurate particulars of its income. The assessee has 

declared this Cash Credit in the Tax Audit report. He has shown 

this amount as appearing in the books of accounts. The amount 

has been received through banking channel and a certificate from 

the HDFC Bank where the amount has been received confirming 

that the payment has been in the current account of the Radha 

Nutrients Ltd., in their bank from Mr. Kathirash Kumar on the 29-

03-2007 and on 31-03-2007 is attached. 

From this facts f it clear that the assessee has received the 

payment from the depositor and thorough the Banking channel. 

We have tried our level best to contact the depositor for his 

confirmation which still we are unable to collect as the depositor 

could not he contacted. We are still trying to contact him. 

Considering the facts of the case that the assessee has 

surrendered the income subject to penalty, the more of 

payments and the proof, i.e., certificate and copy of the Bank 

statement that payment has been received through N.E.F.T. it is 

prayed that the proceedings may kindly be dropped or some more 

time be allowed to contact the depositor in order enable us to 

collect the confirmation.” 

4 .   The Assessing  Of f icer  af ter  examining the  above 

reply conc luded that  s ince  the  assessee had not  produced any 

evidence  regarding  the  loan and has further  not  g iven any 

explanat ion,  there fore ,  penal  act ion was at tracted.    

Accord ingly,  he  lev ied  minimum penalty @ 100% under sect ion 

271(1) (c )  o f  the Act   amounting  to  Rs .1 ,15,640/-.  

5 .   On appeal ,  i t  was submitted that  the  assessee had 

furnished the  explanat ion how the  loan has come through 

NEFT remit tance in  the  bank.    Further the  assessee  t r ied  his 

best  to   contact  the  depos itor ,  who had la ter  on shi f ted  from  
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U.S.  to  Austral ia .    I t  was further  submit ted that  the  assessee 

has  furnished bonaf ide  explanat ion and,  there fore,  penalty 

could not  be lev ied and in th is  regard he  re l i ed upon var ious 

decis ions.    The learned CIT (Appeals )  d id not  f ind any force in 

the submissions o f  the assessee  and conf irmed the levy  o f  

penalty v ide  para  5 to 5.5 of  his  order.  

6 .   Before  us ,  the  learned counsel  for  assessee 

submit ted that  the  Assess ing  Of f icer  has not  recorded 

sat is fact ion for  ini t iat ing  penal ty  proceedings .    Further  he 

re i terated explanat ion g iven dur ing  the  penal ty  proceedings 

be fore  the  Assess ing  Of f icer  and the  learned CIT (Appeals ) .    I t  

was emphasized that  the  assessee has g iven bonaf ide 

explanat ion and,  there fore ,  penal ty  could  not  have  been 

lev ied.    He  also  re l i ed  upon the  dec is ion of  the  Hon'ble  

Calcutta  High Court  in the  case  of   CIT Vs.  Amalendu Paul ,  

145 ITR 439 and CIT Vs.  Re l iance  Petroproducts  Pvt .  Ltd. ,  322 

ITR 158.  

7 .   On the  other  hand,  the  learned D.R for  the  Revenue 

strong ly  supported the  order  o f  the  learned CIT (Appeals ) .  

8 .   We have  considered the  r ival  submissions carefu l ly .    

I t  was expla ined before  us  that  the  assessee  has  taken loan 

f rom Shri  Kathirase  Kumar.    I t  was fur ther  expla ined that  he 

was personal  f r iend o f  the  assessee  and he was residing 

abroad and the amount  had been remitted through NEFT 

ICICIS,  which was duly  re f lected in  the bank account .   In  our 

op in ion,  th is  cannot  be  ca l led  explanat ion.    This  is  only  a 
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fact  regarding  the rece ipt  o f  loan.    I f  the  deposi tor  was 

personal  f r iend,  then the  assessee was supposed to know his 

address.    Assuming for  the sake o f  arguments that  such 

address  was not  avai lable  dur ing  the  assessment  proceedings 

which was completed on 20.12.2009,  the  assessee  could  have 

obta ined the  address  by  May,  2014 when the  impugned order 

was passed by  the learned CIT (Appeals ) .    There fore ,  the 

assessee  basical ly  has  not  g iven any explanat ion why the 

conf irmation,  etc .  has  not  been f i l ed  in  respect  o f  the  said 

loan.     We f ind no force  in  the  submiss ion that  the  Assess ing 

Of f icer  has  not  recorded sat is fact ion.    In  this  regard,  we 

would l ike  to po int  out  that  sub-sect ion (1B)  was introduced 

under  sect ion 271 v ide  Finance Act ,  2008 wi th re trospect ive 

e f fec t  f rom 1.4 .1989.    This sub-sect ion reads as under  :  

“ ( IB )  Where  any amount is  added or  d isal lowed in  

comput ing  the  to tal  income or  loss  of  an  assessee  in  any 

order  of  assessment or  reassessment and the  said  order  

contains  a d irec t ion  f or  in i t ia t ion  of  penal ty  proceedings 

under  c lause  ( c )  of  sub-sec t ion  (1 ) ,  such  an order  of  

assessment or  reassessment shal l  be  deemed to  const i tu te  

sat is f ac t ion  of  the  Assess ing  Of f icer  f or  in i t ia t ion  of  the 

penal ty  proceedings under  the  said  c lause  ( c ) .  

8.1  A  p la in  reading o f  the  provis ion c lear ly  shows that  

once  the  penalty  proceedings  have  been ini t ia ted in  such 

d irect ion as  contained in  the  assessment  order,  then i t  shal l  

be  deemed sat is fact ion o f  the  Assessing  Of f icer  for  ini t iat ion 

o f  penal ty  proceedings.    Further the Assess ing  Of f icer  has 

c lear ly  mentioned at  the  end o f  para  3  that  the  penal ty 

proceedings under sect ion 271(1) (c )  o f  the  Act  are  be ing 
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in i t iated wi th reference  to  unsecured loans o f      

Rs .3 ,43,550/- from Shri  Kathirase Kumar.    There fore ,  th is  

would i tse l f  const i tute  sat is fact ion over  ini t iat ion o f  penalty 

and no further  sat is fact ion was required to  be recorded.   

9 .   Non-furnishing o f  any explanat ion i tse l f  would  lead 

to  penal  consequences .   In the present set  o f  fact  the  pr inc ip le  

la id  down by the  Hon 'b le  Supreme Court  in the  case  of  

Re l iance  Petroproducts  Pvt .  Ltd .  (supra )  is  not  appl icable  

because mere ly d isc losure of  loan is  not  suf f i c ient.    The 

assessee  has  the  burden of  furnishing  ident i ty  o f  the  party,  

genuineness  o f  the  loan and capac ity  o f  the  party  f rom whom 

such loan was obtained,  which has  not  been done in  this  case .    

As  far  as  the  decis ion of  Hon 'ble  Calcutta  High Court  i s 

concerned,  that  was rendered for  assessment  year  1963-64 

i .e .  before  the introduct ion o f  Expendi ture-1  to  sect ion 

271(1) (c )  o f  the Act .    The  conseqnences of  Explanat ion-1 to 

sect ion 271(1) (c )  o f  the  Act  have been explained by the 

Hon'ble  Supreme Court  in  the  case  o f   K .P .Madhusudhanan 

Vs.  CIT,  251 ITR 99,  where i t  i s  c lear ly  observed that  a f ter  

introduct ion of  Explanat ion-1 to  sect ion 271(1 ) (c )  o f  the  Act ,  

there  is  no  burden on the  Revenue to  prove  that  the  assessee 

has concealed the part iculars o f  income.    I t  i s  fur ther 

observed that  th is  part  would  be  covered by  the  Explanat ion 

and the burden l i es  on the assessee  to g ive  explanat ion 

regard ing  the  part iculars  entry .    There fore ,  in  our  op in ion,  in 

this  case ,  penalty  has  been r ight ly  lev ied  and conf irmed by 
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the  learned CIT (Appeals )  because  the  assessee  has  fa i led  to 

g ive any explanat ion regarding  the  said loan.  

10.   In  the  resul t ,  the  appeal  o f  the  assessee  is 

d ismissed.   

Order  pronounced in  the  open court  on this  5 t h  day       

o f  May,  2015.  

     
  
            Sd/-                                            Sd/- 
(BHAVNESH SAINI)            (T.R.SOOD)  
JUDICIAL MEMBER     ACCOUNTANT MEMBER         
     

Dated :   5 th May, 2015 
*Rati* 
Copy to: The Appellant/The Respondent/The CIT(A)/The CIT/The DR.  

 
Assistant Registrar,  
ITAT, Chandigarh 
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