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PER R.C.SHARMA (A.M): 
 

This is an appeal filed by the assessee against the order of CIT(A)-

18, Mumbai, dated 10-12-2012 for the assessment year 2002-03, in the 

matter of imposition of penalty u/s.271(1)(c) of the I.T. Act. 

2. Rival contentions have been heard and record perused. In this 

case, penalty has been levied for revision in the amount of deduction 

claimed u/s.10A. While framing the assessment the AO has excluded the 

income on account of foreign exchange fluctuation for computing eligible 

income for deduction u/s.10A. In the appeal, the CIT(A) has reversed the 

order of AO and held that this income is eligible for claim of deduction 
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u/s.10A. The Tribunal confirmed the order of the CIT(A) on this ground. 

However, the CIT(A) has enhanced the income by Rs.50 lakhs on the 

plea that assessee has claimed expenditure of this unit against other unit 

not eligible for deduction u/s.10A, thereby profit of eligible unit was 

increased for claiming higher deduction.  

3. Similarly while computing total turnover the STPI link charges 

amounting to Rs.8,03.258/- was reduced from export turnover treating the 

same as being telecommunication charges as per explanation to Section 

2(iv) of the Act.  

4. By the impugned order, the CIT(A) modified the order of the AO by 

observing that STPI link charges cannot be part of export turnover and 

held that same should also be excluded from the total turnover. 

5. With respect to the additions discussed above, the AO levied 

penalty u/s.271(1)(c) of the Act and the same was confirmed by the 

CIT(A) on the plea that assessee has wrongly claimed expenditure of 

eligible unit against other unit. Against the order of CIT(A) assessee is in 

further appeal before us.  

6. It was contended by the ld. AR  that mainly penalty is imposed with 

reference to income of Rs.50 lakhs enhanced by the AO by revising the 

claim of deduction u/s.10A. He contended that since the enhancement 

was done by CIT(A), therefore, he should initiate the penalty and record 

his satisfaction for the same, however, the CIT(A) has not initiated penalty 

in his order, therefore, penalty imposed by the AO with reference to the 

enhancement made by the CIT(A) was not justified.  
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7. With regard to merit of the penalty ld. AR contended that in view of 

the decision of the Hon’ble Supreme Court in the case of Reliance 

Petroproducts ltd.322 ITR 158, decline of claim of deduction will not be 

sufficient to levy of penalty u/s.271(1)(c) of the Act.  

8. On the other hand, the contention of ld. DR  was that assessee has 

wrongly claimed expenditure of eligible unit against non-eligible unit so as 

to claim higher deduction u/s.10A, accordingly the AO was justified in 

levying penalty for such a wrongful claim. 

9. We have considered rival contentions, carefully gone through the 

orders of the authorities below and found that penalty has been levied 

with reference to variation in the claim of deduction u/s.10A. In the 

quantum proceedings the AO has disallowed the claim on some 

income/expenditure which was partly allowed by the CIT(A). However, the 

CIT(A) has reduced the claim u/s.10A by allowing certain expenditure 

which were claimed by assessee against other unit. On the issue of 

imposition of penalty for wrong claim of expenditure, the Hon’ble Supreme 

Court in the case of Reliance Petroproducts Ltd. (supra) held as under :- 

“Merely because the assessee had claimed the expenditure, where 
claim was not accepted or was not acceptable to the revenue, that 
by itself would not, in our opinion attract the penalty under Section 
271(1)(c). If we accept the contention of the Revenue then in case 
of every return where the claim made is not accepted by Assessing 
officer for any reason, the assessee would invite penalty under 
Section271(1)(c). That is clearly not the intendment of the 
Legislature.” 

 
10. In the instant case before us, the enhancement of Rs.50,00,000/- 

was made by CIT(A). the penalty proceedings should be commenced in 

the course of, and before the completion of the proceedings in which the 
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income tax authority is satisfied about the default which attracts the 

penalty. Here in this case the CIT(A) was satisfied and completed the 

proceedings by making enhancement. However, ,he has not initiated any 

penalty proceeding.  

11. In view  of the above discussion, we do not find any merit in the 

penalty levied with reference to variation in the amount of claim for 

deduction u/s.10A of the Act. 

12. In  the result, appeal of the assessee is allowed.   

Order pronounced in the open court on this    10/06/2015.  
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