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FOREWORD

The CBDT had, in 2013, brought out a Manual to provide guidance to field officers on the
scope and manner of exchange of tax-related information under the various tax treaties and
agreements that India has entered into. Since then, there has been an increasing global
consensus on the necessity of cooperation amongst countries to tackle the problem of offshore
tax evasion and avoidance. Currently through our treaty network we have exchange of
information relationship with more than 130 countries/jurisdictions, including well-known
offshore financial centers. This extensive treaty reach, coupled with the existing international
environment, presents a unique opportunity to our officers to seek and obtain
information/evidence located outside India that may be necessary for tackling the problem of
offshore tax evasion and avoidance as also unearthing of undisclosed money stashed abroad.

This Manual on Exchange of Information is a comprehensively revised and carefully put
together document that provides detailed guidelines for framing requests for information
under the provisions of tax treaties, as also guidelines for providing clarifications and feedback
that would facilitate the receipt of information/evidence. Other forms of administrative
assistance possible under the tax treaties, as well as assistance that can be sought under other
legal instruments have been described in detail. Recent international developments in
transparency including the global adoption of the new standards on automatic exchange of
information have also been summarized in the Manual to give an overview of the future
potential of our ability to receive and utilize information regarding Indians having financial
accounts in offshore financial centers. The confidentiality that must permeate all forms of
assistance obtained and provided under the treaties has been clearly brought out.

I hope that the information provided in this Manual will be useful to the officers of the

Income Tax Department not only today but also in the foreseeable future.

(Anita Kapur)
Chairperson, CBDT
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CHAPTER -1
INTRODUCTION

1.1  Tackling offshore tax evasion and tax avoidance and unearthing of unaccounted money
stashed abroad have become a pressing concern for governments all around the world. The
information and/or evidence of such tax avoidance/evasion and the underlying criminal activity
is often located outside the territorial jurisdiction and thus this menace can be addressed only
through bilateral and multilateral cooperation amongst tax and other authorities. The
Government of India has played an important role in international forums in developing
international consensus for such cooperation as per globally accepted norms and continuous
monitoring of their adoption by every jurisdiction including offshore financial centres.

1.2 Initially, the international norms were to provide assistance to other countries only on
satisfaction of the norms of “dual criminality”, i.e., in cases of drug trafficking, corruption,
terrorist financing etc. which are criminal activities in both countries. However, at present the
cooperation has extended to cases of tax evasion and avoidance and countries are obliged to
exchange information requested as per provisions of tax treaties/agreements. The third stage of
cooperation would be automatic exchange of financial account information without countries
having to make requests for the same, thereby enabling the receiving country to verify whether
such accounts indicate tax evaded money and to take necessary action.#

1.3 Despite a global consensus on coordinated action to tackle the problem of tax evasion and
tax avoidance, foreign governments, particularly offshore financial centres, are most unlikely to
provide information on the basis of just letters or on a plea regarding their moral obligations to
prevent tax evasion. Among other factors, parting with information without a legal basis may be
challenged in their own Courts and may be against their own public policy or public opinion of
their citizens. Such information about money and assets hidden abroad and about undisclosed
transactions entered into overseas, can be obtained only through “legal instruments” or treaties
entered into between India and those countries.

1.4  Tax Treaties, which include, Double Taxation Avoidance Agreements (DTAAs), Tax
Information Exchange Agreements (TIEAs), Multilateral Convention on Mutual Administrative

# Adapted from the speech of Hon'ble Finance Minister in the Lok Sabha replying on the debate on “Black Money”
on19.11.2014
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Assistance in Tax Matters (Multilateral Convention) and SAARC Limited Multilateral
Agreement (SAARC Agreement), are the legal instruments which provide a legal obligation on a
reciprocal basis for providing various forms of administrative assistance, including Exchange of
Information, Assistance in Collection of Taxes, Tax Examination Abroad, Joint Audit, Service of
Documents etc. Through one or more of these tax treaties, India has exchange of information
relationships with more than 130 countries/jurisdictions including well known offshore financial
centres and these jurisdictions are legally committed to provide administrative assistance and are
actually providing the same in cases where requests are made.

1.5  Information and other forms of assistance can also be requested through Mutual Legal
Assistance Treaties (MLATs) through Ministry of Home Affairs, particularly with
countries/jurisdictions with which there is no tax treaty. Information/evidence obtained
through MLATS can also supplement the information received under tax treaties when a criminal
complaint is made for tax evasion on the basis of information received under tax treaties.
Information can also be obtained through Egmont Group of Financial Intelligence Units (FIUs)
which may be further supplemented by making further requests under tax treaties/ MLATSs.

1.6 Despite the existence of legal instruments for administrative assistance and the willingness
of our treaty partners to provide information, these provisions are still underutilized, largely
because officers of the tax department are not fully aware of the provisions and need guidance for
framing effective requests for information under appropriate legal instruments. The officers may
also not be fully aware of the recent international developments in transparency including the
global adoption of the new standards on automatic exchange of information, which will bring
about a sea-change in our ability to receive and utilize information regarding Indians having
financial accounts in offshore financial centres. This revised edition of the Manual on Exchange of
Information seeks to bridge that gap with the hope that in all appropriate cases request for
administrative assistance will be made to our treaty partners with a view to tackle the problem of
offshore tax evasion and avoidance.

1.7  Atthe same time, treaty obligations are reciprocal and accordingly wherever a request for
assistance is received from a treaty partner, the same must be given highest priority and all efforts
should be made to provide high quality and timely response. The Manual also contains
instructions for providing administrative assistance to our treaty partners which should be
followed scrupulously by the officers concerned and should be strictly monitored by senior
officers not only to fulfil our treaty obligations, but also for giving a moral authority to the
Government of India to demand similar assistance from others, including offshore financial
centres.

1.8  The content of this Manual on Exchange of Information has been organized in the
following manner. After Introduction in the present Chapter, the legislative framework of
Exchange of Information (EOI) and other forms of Administrative Assistance under India’s
DTAAs and TIEAs have been explained in Chapter-II. Chapter-III provides the guidelines for
making specific requests for Exchange of Information under the tax treaties. Chapter-IV provides
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the guidelines to be followed in case a request is received from our treaty partners. Chapter-V
provides the guidelines for other forms of administrative assistance, including assistance in
collection of taxes, spontaneous exchange of information, tax examination abroad, simultaneous
examination, joint audits, service of documents and automatic exchange of information under the
non-standard format. Chapter-VI briefly explains the procedure for making requests under other
legal instruments such as MLATs and Egmont Group of FIUs. In Chapter-VII, the necessity to
maintain strict confidentiality in all forms of Exchange of Information is explained. In Chapter-
VIII, the related international developments in Exchange of Information including Foreign
Accounts Tax Compliance Act (FATCA) of USA, the new global standards on automatic exchange
of financial accounts information ie. Common Reporting Standard (CRS) on Automatic
Exchange of Information, work of Global Forum on Transparency and Exchange of Information
for Tax Purposes (Global Forum), Exchange of Information under the Project on Base Erosion and
Profit Shifting (BEPS), Joint International Tax Shelter Information & Collaboration (JITSIC), as
also the tax issues discussed in G20 meetings have been summarized. The Manual also contains
important Case Laws on EOI, Glossary of Terms used and a summary of relevant information
available on the Internet.
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CHAPTER-II

ADMINISTRATIVE ASSISTANCE
UNDER TAX TREATIES

Tax treaties are the legal instruments obliging the contracting states to provide wide range of
administrative assistance, including exchange of information, assistance in collection of taxes, tax
examination abroad etc. These tax treaties include the following;:

> Double Taxation Avoidance Agreements (DTAAs): The primary purpose of the DTAAs is
allocation of taxing rights between the treaty partners and the avoidance of double taxation.
However, DTAAs also have as an objective, the prevention of fiscal evasion and contain
provisions for providing administrative assistance, including exchange of information for
assistance in implementation of the DTAA and in administration or enforcement of domestic
tax laws of the Contracting States. As on 1st May, 2015, India has DTA As with 94 countries.
DTAAs with seven more countries are being negotiated.

» Tax Information Exchange Agreements (TIEAs): The TIEAs have provisions only for
exchange of information and are usually entered into with those countries/jurisdictions
(such as offshore financial centres) where it may not be feasible to expediently enter into a
comprehensive DTAA. As on 1st May, 2015, India has entered into 16 TIEAs. One TIEA has
beenssigned, butis yet to come into force, while negotiations for 29 TIEAs are going on.

> Multilateral Convention on Mutual Administrative Assistance in Tax Matters
(Multilateral Convention) is a multilateral instrument which provides for a wide range of
administrative assistance including exchange of information, assistance in collection of
taxes, tax examination abroad, etc. It has been in force in India since 1st June, 2012. As on 1st
May, 2015, the Multilateral Convention has been signed by 85 countries/jurisdictions and 64
countries/jurisdictions have deposited the instrument of ratification

> SAARC Limited Multilateral: Agreement (SAARC Agreement) is a multilateral agreement
amongst SAARC countries and has been in force since 1st April, 2011 and has provisions for a
wide range of administrative assistance.

Annexure-A lists India’s tax treaties with other countries/jurisdictions, including the tax
treaties under negotiation. With many countries/jurisdictions, there is more than one tax treaty.
Administrative assistance can be requested under the provisions of the appropriate treaty,
depending on the purpose of assistance. For instance, with a country “X”, assistance in collection
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of taxes may not be possible under DTAA, but may be available under the Multilateral
Convention makingitan appropriate choice of tax treaty for such requests.

2.2 Exchange of Information under _

2.2.1 The tax treaties oblige the Contracting States to exchange information for the purposes of
implementation of the treaty or for administration or enforcement of domestic tax laws. Although
there are some differences in the language of individual treaties as also between the DTAAs,
TIEAs etc., the principles for exchanging information under all these treaties are essentially the
same. The “international standards” in this regard have been developed through consensus in
international bodies including OECD, United Nations and Global Forum and are best
represented by Article 26 of the OECD Model Tax Convention and its Commentary, as updated in
2014, whichis at Annexure-B.

2.2.2 The principles contained in Article 26 of the OECD Model Tax Convention are summarized
below:

(@) The “competent authorities” of the Contracting States are obliged to exchange information.
The term “Competent Authority” is defined in the tax treaties as the Minister of
Finance/Ministry of Finance or a person authorized by it. In India, ]S (FT&TR-I) performs the
role of competent authority for countries in North America (including Caribbean) and
Europe, while JS (FT&TR-II) performs the role of competent authority for the rest of the
world.

(b) Theinformationrequested should be “foreseeably relevant” for
(i) carryingoutthe provisions of the DTAA or

(ii) administration and enforcement of the domestic laws concerning taxes of every kind
and description imposed by the Contracting State or their political sub-divisions and
local authorities.

In some of the DTAAs, in place of the words “foreseeably relevant”, the word “necessary” is
used. However, it is internationally accepted that these two terms broadly convey the same
meaning.

(c) Exchange of informationis notrestricted by Article 1 of the OECD Model Convention. Article
1 states that the DTAA is applicable to persons who are residents of one or both of the
Contracting States. Thus, as per Article 26, information about residents of third countries can
be exchanged. Further, other information related to tax administration and compliance
improvements, for example, risk analysis techniques or tax avoidance or evasion schemes,
can also be exchanged under the provisions of Article 26 of the DTAA.

(d) Exchange of information is also not restricted by Article 2 concerning taxes covered. Thus,
information about indirect taxes, taxes levied by State Governments etc. can also be
exchanged under DTAAs, if so agreed to by the Contracting States.

(e) Any information received under the provisions of tax treaties shall be treated as secret in the
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same manner as information obtained under the domestic laws of that State. In India, section
138, read with section 280 of the Income-tax Act, governs the disclosure of taxpayer
information obtained under domestic law and the same principles would govern
informationreceived under treaties also.

(f) Inaddition, the information received under the tax treaties shall be disclosed only to persons
or authorities (including courts and administrative bodies) concerned with the assessment or
collection of, the enforcement or prosecution or deciding appeals in relation to taxes or to the
oversight of the above. Such persons or authorities shall use the information only for such
purposes. They may disclose the information in public court proceedings or in judicial
decisions.

(g) The information received by a Contracting State may be used for other (non-tax) purposes
when such information may be used for such other purposes under the laws of both States
and the competent authority of the supplying State authorises such use.

(h) The Contracting States are not obliged to carry out administrative measures at variance with
laws and administrative practice of either contracting state, to supply information which is
not obtainable under the laws or in the normal course of the administration of either
contracting state or to supply information which discloses any commercial secret or which
would be contrary to public policy.

(i) If information is requested by a Contracting State, the other Contracting State is obliged to
use its information gathering measures to obtain the requested information, even though
that other State may not need such information for its own tax purposes.

() The Contracting States are obliged to provide information held by a bank, other financial
institution, nominee or person acting in an agency or a fiduciary capacity including
ownership interests.

2.2.3 The TIEAs entered into by India are modelled on the basis of 2002 Model Agreement
on Exchange of Information, the Model TIEA, a copy of bilateral version of whichisat Annexure-
C. The principles for exchange of information, including the standards of foreseeable relevance

and confidentiality of information exchanged under TIEAs are generally similar to those under
the DTAAs.

2.2.4 The text of the Multilateral Convention and its Commentary is at Annexure-D. Articles 4
and 5 of the Multilateral Convention oblige the signatories of the Convention to exchange
information which is foreseeably relevant for the administration and enforcement of domestic
laws concerning taxes. The principles for exchange of information including confidentiality
provisions in the Multilateral Convention are generally similar to those underlying Article 26 of
the OECD Model Tax Convention.

2.2.5 The text of SAARC Limited Multilateral Agreement is at Annexure-E. The principles for
exchange of information and confidentiality of information exchanged are also generally similar
in this case.
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2.3 Assistance in Collection of Taxe —

2.3.1 Tax authorities have enough powers to enforce the collection of taxes owed by a taxpayer.
However, due to jurisdictional limitation, these powers cannot be exercised when the taxpayer
has left the jurisdiction without paying the tax dues or has no assets within the jurisdiction that
may serve to recover the debts. The provisions for Assistance in Collection of Taxes provide the
legal basis for rendering assistance by one Contracting State in the collection of tax owed to the
other Contracting State.

2.3.2 The provisions for Assistance in Collection of Taxes are present in 48 out of 94 DTAAs and
in 3 out of 16 TIEAs which are in force in India. The Multilateral Convention and the SAARC
Agreement also have provisions for assistance in collection of taxes. However, in the Multilateral
Convention, the signatories can place a reservation against providing such assistance and several
countries/jurisdictions have put in such reservation. Annexure-F lists the
countries/jurisdictions with whom India has an agreement under one or the other treaty for
assistance in collection of taxes.

2.3.3 Although there may be differences in language used in the different treaties, the provisions
for assistance in collection of taxes are generally based on Article 27 of the OECD Model Tax
Convention, a copy of which, alongwith its Commentary is at Annexure-G. The main principles
are summarized below:

> The Contracting States are obliged to render assistance in collection of “revenue claims”
which are amounts owed in respect of taxes of every kind and description imposed on behalf
of the Contracting States, or of their political subdivisions or local authorities. Thus, the scope
of cooperationis very wide.

> The assistance is extended to interest, administrative penalties and costs of collection or
conservancy related to such amounts.

> The “revenue claim” shall be collected by the requested State in accordance with the
provisions of its laws applicable to enforcement and collection of its own taxes as if the
revenue claim is of its own. The “revenue claim” should be enforceable under the law of the
requesting State and it should be owed by a person who, at that time, cannot, under the law of
that state, preventits collection.

»  Conservancy measures in accordance with provisions of its own law should also be taken by
the requested State if a request is made in this regard as if the revenue claim is its own even if
the revenue claim is not enforceable in the requesting State or is owed by a person who has a
right to prevent its collection. However, the amount of claim should be quantified and
evidenced by a statutory order or notice.

>  The assistance is not restricted by Articles 1 and 2 of the Model DTAA and thus extends to
taxes owed by residents of third countries and also in respect of taxes not covered by the
DTAA, i.e., indirect taxes and taxes levied by State Governments.
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>  The assistance is provided only when the requesting State has taken reasonable measures of
collection or conservancy, as the case maybe, under its own laws or administrative practice.

234 In some of India’s DTAAs, an additional paragraph has been added, referring to cases
where interim or provisional measures have been taken by one of the Contracting State to freeze
the assets even before the actual raising of tax claim against a person. In DTAAs, where this
provision is in place, if an interim or provisional measure under Indian domestic laws, for
instance provisional attachment under section 281B of the Income-tax Act, is taken, a request can
be made to our treaty partner to take similar measures in accordance with domestic laws of that
other State. Article 12 of the Multilateral Convention also allows for making requests for taking
interim or provisional measures in such circumstances. Here it may be noted that these requests
may be resorted to only if facts and circumstances exist that justify such a request, such as a
reasonable probability of the taxpayer alienating its assets (from which the recovery of a revenue
claim can be possibly made in consequence of a request for assistance in collection of taxes) in the
treaty partner country.

2.4 Spontaneous Exchange of Infor _

241 Under the DTAAs, information may also be exchanged on a spontaneous basis without
making a specific request by the requesting country. This exchange may be made for example in
cases where a Contracting State has acquired through certain investigations, information which it
supposes to be of interest to the other State [refer Para 9(c) of the Commentary to Article 26 of the
OECD Model Tax Convention].

2.4.2 The OECD Commentary on the Model TIEA, however, states that the parties are not obliged
to exchange information spontaneously and thus spontaneous exchange normally does not take
placeunder TIEAs.

243 The Multilateral Convention has a specific Article on “Spontaneous Exchange of
Information” (Article 7). This Article provides that a Party shall, without prior request, forward to
another Party information of which it has knowledge in the following circumstances:

> the first-mentioned Party has grounds for supposing that there may be a loss of tax in the
other Party;

> aperson liable to tax obtains a reduction in or an exemption from tax in the first-mentioned
Party which would giverise to anincrease in tax or to liability to tax in the other Party;

>  business dealings between a person liable to tax in a Party and a person liable to tax in another
Party are conducted through one or more countries in such a way that a saving in tax may
resultin one or the other Party or in both;

» aParty has grounds for supposing that a saving of tax may result from artificial transfer of
profits between entities belonging to the same groups of enterprises;

» information forwarded to the first-mentioned Party by the other Party has enabled
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information to be obtained which may be relevant in assessing liability to tax in the latter
Party.

The Multilateral Convention also provides that each Party shall take such measures and
implement such procedures as are necessary to ensure that information described above will be
made available for transmission to another Party.

2.5 Simultaneous Examination, Tax ad and Industry-wide Exchange of
Information

2.5.1 Para 9.1 of the Commentary on Article 26 of the OECD Model Tax Convention states that
Contracting States may use other techniques to obtain information which may be relevant to both
Contracting States such as simultaneous examinations, tax examinations abroad and industry-
wide exchange of information. These forms of administrative assistance are described as under:

(a) simultaneous examination is an arrangement between two or more parties to examine
simultaneously each in its own territory, the tax affairs of taxpayer(s) in which they have a
common or related interest, with a view of exchanging any relevant information which they
so obtain;

(b) taxexamination abroad allows for the possibility to obtain information through the presence
of representatives of the competent authority of the requesting Contracting State. To the
extent allowed by its domestic law, a Contracting State may permit authorised
representatives of the other Contracting State to enter the first Contracting State to interview
individuals or examine a person’s books and records — or to be present at such interviews or
examinations carried out by the tax authorities of the first Contracting State —in accordance
with procedures mutually agreed upon by the competent authorities. Such a request might
arise, for example, where the taxpayer in a Contracting State is permitted to keep records in
the other Contracting State. This type of assistance is granted on a reciprocal basis. Countries’
laws and practices differ as to the scope of rights granted to foreign tax officials. For instance,
there are States where a foreign tax official will be prevented from any active participation in
aninvestigation or examination on the territory of a country. There are also States where such
participation is only possible with the taxpayer’s consent;

(c) industry-wide exchange of information is the exchange of tax information especially
concerning a whole economic sector (e.g. the oil or pharmaceutical industry, the banking
sector, etc.) and not taxpayers in particular.

2.5.2 Many of India’s DTAAs, as also all the TIEAs, have specific provisions for Tax Examination
Abroad under which one country/jurisdiction may allow representatives of the competent
authority of the other country/jurisdiction to enter its territory to interview individuals and
examine records with the written consent of the persons concerned. Further, at the request of the
competent authority of one of the countries/jurisdictions, the competent authority of the other
may allow representatives of the first-mentioned competent authority to be present at the
appropriate part of a tax examination in the other country /jurisdiction.
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2.5.3 Article 8 of the Multilateral Convention provides for simultaneous tax examinations while
Article 9 of the Multilateral Convention provides for tax examination abroad and thus these forms
of administrative assistance are specifically covered under the Convention.

26 Joint Audits -

2.6.1 Under the provisions of tax treaties, Joint Audits are also possible which can be described as
two or more countries joining to form a single audit team to examine an issues or transactions
concerning one or more related taxable persons (legal entities or individuals) having cross-border
business activities or cross-border transactions involving related affiliated companies in the
participating countries, and in which the countries have a common or complementary interest. In
such cases, the taxpayer makes joint presentations and shares information with the countries
jointly, and the investigating team includes Competent Authority representatives from each
country.

2.6.2 Thelegal framework for conducting joint audits are the DTA As and Multilateral Convention
and the procedure for carrying out the same is described in the 2010 report on “Joint Audit” by the
Forum on Tax Administration of the OECD.

2.7.1Under the Multilateral Convention and the SAARC Multilateral Agreement, the Contracting
States/Parties have an obligation for “service of documents” including those relating to judicial
decisions, which emanate from the applicant State and which relate to a tax covered by this
Convention/ Agreement. The aim of these provisions is to ensure, as far as possible, that
documents such as notices of assessment or tax demand actually reach the taxpayer, in order to
avoid enforcement steps being taken against a taxpayer who is genuinely unaware of the tax
proceedings or claims against him.

2.7.2 The Multilateral Convention and its Commentary, however, make it clear that notices of
assessment, tax demands or other documents may, in the first instance, be sent to the taxpayer
abroad by post or may be served on its representative in the jurisdiction. The administrative
assistance for “service of documents” should be sought only in cases where a country regards the
sending by post of official documents by another country to its residents as an infringement of its
sovereignty or if there is genuine concern that the documents will not be delivered by post or
could not be served on the authorized representative.

2.7.3 There are no specific provisions for service of documents under the DTAAs and TIEAs.

2.8 Automatic Exchange of Informatic _

2.8.1 Automatic Exchange of Information (AEQI) is the systematic and periodic collection and
transmission of “bulk” taxpayer information by the source country to the country of residence of
the taxpayer, without the latter country having to make a request for the same. The exchange of
information by way of AEOI is permitted under the provisions of DTAAs (unless specifically
prohibited) and under the Multilateral Convention.

m Manual on Exchange of Information



2.8.2 Many countries, including India, have been exchanging information automatically under
the DTA As and Multilateral Convention with their treaty partners. However, as such exchange of
information was not obligatory; there was no uniformity in the nature and type of information
exchanged and further, there were no standards on the periodicity of exchange or on the technical
solutions to be utilised for collection and transmission of information. Thus, the information
exchanged automatically, was often of limited utility to the receiving country.

2.8.3 Thereis also a growing international consensus that the problem of offshore tax evasion and
avoidance can be addressed only if relevant information is exchanged on a bulk basis freely and
automatically.

2.84 To address these issues, a single uniform and global standard, known as "Common
Reporting Standard for Automatic Exchange of Information (CRS on AEOI) has been developed
by G20 and OECD countries. The CRS on AEOI has been endorsed by the G20 is countries,
including India, who have also given a call for its global implementation on a fully reciprocal basis
by 2017 or 2018.

2.8.5 The CRS on AEOI requires the financial institutions of the “source” jurisdiction to collect
and provide information to their tax authorities about taxpayers “resident” in other jurisdictions,
for transmission of the information on a bulk basis to the tax authorities of those resident
jurisdictions. The CRS on AEOIl have been designed with a broad scope across the following three
dimensions to ensure that meaningful information is exchanged automatically:

(@) The financial information to be reported includes all types of investment income (including
interest, dividends, income from certain insurance contracts and other similar types of
income) and also includes account balances and sales proceeds from financial assets.

(b) The financial institutions that are required to report under the CRS do not only include banks
and custodians but also other financial institutions such as certain brokers, collective
investment vehicles and insurance companies.

(c) The accounts that need to be reported include accounts held by individuals and entities,
including trusts and foundations, and the standard includes a requirement to look through
passive entities, such as shell companies and trusts, to report on the individuals that
ultimately control these entities.

2.8.6 The tax authorities of the recipient country would be able to match the information so
received with the information available in its databases, e.g., information submitted by taxpayers
in their tax returns about the financial assets held abroad either in their own name or as beneficial
owners and non-compliance will be identified.

2.8.7 The CRS on AEOI, when fully implemented on a global basis, would enable India to receive
information from every country in the world, including from offshore financial centres and tax
havens and would be the key to preventinternational tax evasion and avoidance.
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2.9 Summary of Administrative Assistang

ifferent Tax Treaties

The possible forms of administrative assistance under the different kinds of tax treaties are

summarized below:
Types of administrative assistance DTAAs OECD Multilateral SAARC
expressly mentioned or permitted based on Model Convention Multilateral
under the treaties OECD/UN TIEA Agreement
Model Tax
Convention
Exchange on Request Yes Yes Yes Yes
Assistance in Collection of Taxes Yes No Yes Yes
Spontaneous Exchange of Information Yes No Yes Yes
Simultaneous Examination Yes No Yes Yes
Tax Examination Abroad Yes Yes Yes Yes
Industry Wide Exchange of Information Yes No Yes Yes
Joint Audits Yes No Yes Yes
Service of Documents No No Yes Yes
Automatic Exchange of Information Yes No Yes Yes
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CHAPTER-III

GUIDELINES FOR MAKING REQUEST FOR EXCHANGE
OF INFORMATION

3.1 Introduction and Legal Basis _

3.1.1 Under the provisions of the tax treaties, the Competent Authorities are obliged to exchange
information whichis foreseeably relevant:

(a) forcarryingoutthe provisions of the Tax Convention (in case of DTAAs) or

(b) for the administration and enforcement of domestic laws concerning taxes imposed by the
Contracting States (in case of DTAAs, TIEAs, Multilateral Convention and SAARC
Multilateral Agreement).

3.1.2 The tax authorities during inquiry or investigation may require information which is
availablein a country/jurisdiction outside India, for instance in the following cases:

(a) Assessing Officer making an inquiry for the purpose of obtaining full information in respect
of the assets, income or loss of any person.

(b) Officers of the Investigation Wing carrying on further inquiry or investigation on the basis of
evidence found in a search and seizure operation.

(c) The Transfer Pricing Officer (TPO) seeking further information on the functions performed,
assets utilised and risks assumed by the respective associated enterprises, for the purposes of
determining the Arm’s Length Price.

(d) Officers of the International Taxation Wing determining the correctness of the withholding
taxes reported in Form 15CA as payable under section 195 of the Income-tax Act.

(e) Inquiry by Commissioner (Appeals) or Dispute Resolution Panel (DRP) either directly or
through directions to the Assessing Officer, for the purposes of deciding appeals or
objections.

3.1.3 Such inquiry/investigation may be necessary for carrying out the provisions of the DTAAs
or for the administration and enforcement of the Income-tax Act, but may not be possible in
normal course since the powers of Income-tax Authorities cannot be exercised beyond India’s
territorial jurisdiction. In such cases, the information/evidence can be gathered by making a
request to foreign authorities under the provisions of tax treaties.

3.14 This request can be made through the Indian Competent Authority to the foreign
Competent Authority under the provisions of the relevant tax treaty. The foreign Competent
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Authority will be obliged to collect the information either directly or through the concerned tax
and other authorities. The information so collected will then be transmitted back to the Indian
Competent Authority and, in turn, forwarded to the income tax authorities concerned.

3.1.5 Since the facts relating to the inquiry/investigation are in the knowledge of the tax
authorities, it is desirable that the request for information be drafted by them. With a view to assist
the authorities in this and to ensure that the request contains all necessary particulars, a Proforma
(Form A - see Appendix) for making the references has been devised, based on a template
formulated by the OECD/Global Forum. The Proforma should be filled up by the Principal
Commissioner of Income Tax/Principal Director of Income Tax/Commissioner of Income
Tax/Director of Income Tax (hereinafter referred to as “CIT/DIT”) concerned and forwarded to
the Indian Competent Authority for onward transmission to the foreign Competent Authority.

3.1.6 As stated above, the tax treaties oblige information to be exchanged for the purposes of
implementing the DTAA or for the administration and enforcement of the domestic tax law.
These are discussed in more detail in the following paragraphs.

3.2 Exchange of Information for Ca of the DTAAs

3.2.1 Insome of the old DTAAs, for example the DTAA between India and Switzerland before its
revision with effect from 7th October, 2011, the administrative assistance by way of Exchange of
Information, was limited to information required for carrying out the provisions of the treaty. It
was not available for obtaining information in the course of assessment or investigation or for
other purposes under the domestic tax law. While concerted efforts were made to amend such
DTAAs to bring them in line with present international norms, a few DTAAs still have the old
provisions pending such revision.

3.2.2 It is important to note, however, that administrative assistance for carrying out the
provisions of the treaty would also be quite useful in many cases, particularly for the officers
posted in the International Taxation Directorate and information can be requested from our treaty
partners under the provisions of these old tax treaties also. The Commentary to Article 26 of the
OECD Model Tax Convention provides the following illustrative examples where requests could
be made under DTAAs for carrying out the provisions of the DTA As:

(@) Whenapplying Article 12, State A where the beneficiary is resident may ask State B where the
payer is resident, for information concerning the amount of royalty transmitted and the tax
withheld.

(b) Conversely, in order to grant the exemption or lower rate of withholding provided for in
Article 12, State B asks State A whether the recipient of the amounts paid is in fact a resident of
State A and the beneficial owner of the royalties.

(c) Information may be needed for making a proper allocation of taxable profits between
associated enterprises or for adjustment of the profits shown in the accounts of a permanent

establishment in one State and in the accounts of the head office in the other State (Articles 7,
9, 23 Aand 23 B).
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(d) Information may be needed for the purposes of applying Article 25 on Mutual Agreement
Procedure.

(e) Whenapplying Articles15and 23 A, State A, where the employee is resident, informs State B,
where the employment is exercised for more than 183 days, of the amount exempted from
taxationinState A.

3.2.3 Thus, useful information can be received even where the request is made on the grounds of
implementing the provisions of the DTAA. For example, if interest or royalty is paid to a personin
a country with which India has a DTAA laying down a lower rate of withholding and if the
information received from that country under Exchange of Information demonstrates that the
person is not the beneficial owner of the interest or royalty, the lower rate of withholding would
not be applicable. The amount and rate of withholding applied by the Indian taxpayer and
reported in Form 15CA can thus be checked by verifying the beneficial ownership utilising the
provisions of the tax treaties.

3.2.4 These provisions can also be used in transfer pricing or for the purposes of examining the
mismatch in the quantum or nature of payment made by a permanent establishment to its head
office.

3.3 Exchange of Information for Ad

3.3.1 Introduction

In all the new or modified treaties since 2009 as also in the Multilateral Convention and
SAARC Agreement, the administrative assistance by way of Exchange of Information is possible
not only for carrying out the provisions of the treaties but also for administration and enforcement
of domestic laws of the requesting Contracting State/Party. Possibility of exchange of
information for the purposes of the administration and enforcement of domestic laws has
significantly enhanced the level of administrative assistance which is possible under the tax
treaties. Para 8 of the Commentary to Article 26 of the OECD Model Tax Convention (enclosed at
Annexure-B) provides illustrative examples for making requests under the tax treaties for
administration and enforcement of domestic laws.

3.3.2 Nature and Type of Information Available in Countries/Jurisdictions outside India that
may be Requested

3.3.2.1 Substantial information would be available in a country/jurisdiction outside India, which
may be of relevance to the tax authorities for carrying out the provisions of the DTAA or for the
purposes of tackling tax evasion and avoidance in India. Under the international standards,
countries/jurisdictions are required to compulsorily maintain identity and ownership
information, accounting information and banking information. The nature and type of
information that can be requested under the provisions of tax treaties, particularly for the
purposes of assessment and investigation, can be broadly categorized as follows:
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(@) Identity and Ownership Information in case of Legal Entities and Arrangements

>

Name and address of the legal entities (such as companies and partnership) or
arrangements (such as trusts) at the time of formation and all subsequent changes in
name and address

Documents demonstrating formation of the legal entity or arrangement and documents
relating to subsequent changes of shareholders/partners

Documents identifying bearer shares

Adequate, accurate and up to date information on legal and beneficial owners and other
stakeholders

In case of legal ownership, information about persons in the ownership chain to the
extent that information is held by the jurisdiction’s authorities or is within the
possession or control of persons within the jurisdiction’s territorial jurisdiction.

If the legal owner acts on behalf of any other person as a nominee or under a similar
agreement, information about that other person

Information about beneficial ownership as per FATF recommendations wherein the
beneficial owner refers to the natural person(s) who ultimately owns or controls the legal
entity or the legal arrangement and include the natural person on whose behalf a
transaction is being conducted, including those persons who exercise ultimate effective
control over thelegal entity or arrangement.

In the case of legal or beneficial owners, the risk assessment parameters utilised by the
jurisdiction to identify the person

In the case of trusts or other legal arrangements, information which identifies the settler,
trustee and beneficiaries of express trusts (i) created under the laws of that jurisdiction
(if) administered in thatjurisdiction, or (iii) in respect of which a trustee is resident in that
jurisdiction.

(b) AccountingInformation

> Accounting records in case of an entity or arrangement including its balance sheet and
profitand loss account

> Underlying documents of the accounting records such as invoices, contracts etc.
reflecting details of (i) all sums of money received and expended and the matters in
respect of which the receipt and expenditure takes place (ii) all sales and purchases and
other transactions and (iii) the assets and liabilities of the relevant entity or arrangement

»  Copies of contracts/agreements for sale/ purchase

> Details of loans or gifts given by the taxpayer in that country/jurisdiction to an Indian
taxpayer
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> Details of commissions paid by the Indian taxpayer to the taxpayer in another
country/jurisdiction

> Details of immovable properties including its ownership, registration documents,
location, sale agreement, purchase price etc. if some information is provided by the
requesting jurisdiction

»  Price paid for acquiring a business asset in a foreign jurisdiction to determine whether
the taxpayer has claimed the expenditure correctly, both on revenue account for claim of
expenditure for the purposes of business or on capital account for claim of depreciation

> In case of supply of goods to an independent company in a foreign jurisdiction,
information regarding what price was paid by the said independent company for the
purposes of correct determination of arm’s length price

(c) BankingInformation
> Information held by Banks and other financial institutions including the following

o Name, address and other details of the account holder and the beneficiaries of the
account

o In case the account is held by legal entities/arrangements, the details of legal and
beneficial owners of the said entity /arrangement including Know Your Customer
(KYC) details, risk assessments carried on by the bank to identify the said
legal /beneficial owner

o Name, address and other details of persons authorized to open or operate the
accountincluding attorney holders and authorized signatories

o Name, address and other details of the introducer for opening the account

o All records pertaining to the accounts as well as to related financial and
transactional statements with narration

o Informationabout portfolio investment done by the banks/financial institutions
(d) Information Available with Tax Administration

> Copies of tax returns filed containing details of income received in other countries,
details of assets disclosed (to determine creditworthiness), deductions claimed etc.

> Taxespaidinthat country/jurisdiction including details of refunds given, if any
» Taxes withheld in the country/jurisdiction as per their domestic laws and refunds
given, ifany

3.3.2.2 The kinds of requests that could be made under the provisions of the tax treaties would
depend on the facts of the case. It is not possible to enumerate in this Manual all the situations
where information should be requested and what questions should be asked. Listing the
questions in aready-made manner is not the purpose of this Manual and is also not desirable since
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requests must be made after proper application of mind by the officers concerned including the
CIT/DIT and should be based on facts of the case.

3.3.2.3 The various kinds of information that may be available in a country/jurisdiction outside
India as summarized in Para 3.3.2.1 above may be taken as guidance in framing the requests
including the questions that may be asked. Some illustrative examples noted from actual
experience of Exchange of Information under treaties are set out below which may, however, be
used as guidance.

3.3.3 Illustrative Examples/Case Studies on Requests made under Exchange of Information

(a) Brokerage and commission claimed to have been paid to companies located in foreign
countries were found to be not for the purposes of business as (i) some companies were not
found doing any business and were registered at offices of chartered accountants (ii) some
companies although doing business had not done any advertisement or marketing for the
products for which the commissions were allegedly paid. Further, the promoters and/or
directors of these foreign companies were persons closely related to the Indian promoter.
Information was requested and received from four of our treaty partners.

(b) Giftsfrom foreign persons were received in the bank account of an Indian taxpayer and it was
ascertained from the information provided by our treaty partners that these foreign persons
had no capacity to make such huge amounts of gift. In another cases, similar information
received from foreign countries about loans from persons in foreign jurisdictions were not
found to be genuine.

(c) During a survey operation, it was found that an Indian taxpayer frequently travels abroad
and spends a lot of money. Details of credit cards issued in a foreign country in the name of
other persons were found. The credit card statements were received from the foreign country
under the EOI provisions of the treaty and it was noted that huge amounts were spent by the
Indian taxpayer through these credit cards.

(d) Information about a bank account held by the taxpayer in country “A” was available.
Information provided by country “A” about the details of transactions and the narrations
thereof established existence of bank accounts in a number of countries, including in the
name of family members. Requests for further information were made to other countries and
information provided by them resulted in unearthing of substantial unaccounted income in
the name of the taxpayer and their family members.

(e) Commission received by the Indian taxpayer for services rendered in a foreign country was
not disclosed in the tax return, the details of which were received under “spontaneous
exchange of information” and the same was brought to tax after making further requests
under EOL

(f) A small amount of commission received by an Indian taxpayer in a foreign country was
reported by that country under the “automatic exchange of information” route. Requests for
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(k)

full details of bank accounts and other information were made under the treaty and the
information received disclosed substantial amount of tax evaded income.

During a search and seizure operation, information about foreign bank accounts and trading
in foreign commodity market was found. The bank statements and detail of trading were
provided by the country concerned under the provisions of the tax treaty resulting in
unearthing of substantial amount of unaccounted income.

During a search and seizure operation in the case of an Indian taxpayer, information about
bank accounts and immovable properties in foreign countries was found. Further
information received under exchange of information through the treaty showed that these
bank accounts and immovable properties were owned by companies located in a third
country. Information was then requested from the third country, which showed that the
companies are beneficially owned by persons related to the Indian taxpayer.

During a search and seizure operation in the case of an Indian taxpayer, details of bank
accounts in foreign countries were found including in the name of a trust. Information
received from the jurisdiction where the trust is located, showed that the beneficial owner of
the trustis the Indian taxpayer.

Information in a number of cases received from an offshore financial centre about companies
registered in that jurisdiction have shown that the Indian taxpayers are shareholders/
beneficial owners/controlling persons of the companies that maintained bank accounts or
made investments in other countries. In many cases, existence of such companies and/or
relationship with the companies had been denied initially by the Indian taxpayers.

In anumber of cases, information about trustees and beneficiaries of foreign trusts including
trust deeds and KYC documents have been received, demonstrating connection with Indian
taxpayers.

3.3.4 Fishing Expedition

The Contracting States are not required to provide administrative assistance and exchange

information in cases of “fishing expedition”, i.e., speculative requests that have no apparent
nexus to the inquiry or investigation in the requesting State. Thus, the information about all
Indians having bank accounts in a particular country cannot be requested as it would amount to a
fishing expedition. The Commentary to Article 26 of the OECD Model Tax Convention provides
the following illustrations of what would constitute a “fishing expedition”:

(@)

Bank B is a bank established in State B. State A taxes its residents on the basis of their
worldwide income. The competent authority of State A requests that the competent
authority of State B provide the names, date and place of birth, and account balances
(including information on any financial assets held in such accounts) of residents of State A
that have an account with, hold signatory authority over, or a beneficial interest in an account
with Bank B in State B. The request states that Bank B is known to have a large group of
foreign account holders but does not contain any additional information.
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(b) Company B is a company established in State B. State A requests the names of all
shareholders in Company B resident of State A and information on all dividend payments
made to such shareholders. The requesting State A points out that Company B has significant
business activity in State A and is therefore likely to have shareholders resident of State A.
The request further states that it is well known that taxpayers often fail to disclose foreign
source income or assets.

3.3.5 Group Requests

After modification of the Commentary on the OECD Model Tax Convention relating to
Article 26 (Annexure - B) and its adoption as international standards by the Global Forum,
“group requests” are also possible under the tax treaties if they meet the condition of “foreseeable
relevance”. Para 5.2 of the Commentary states that for a group request not to be a “fishing
expedition”, it is necessary that the requesting State provide a detailed description of the group
and the specific facts and circumstances that have led to the request, an explanation of the
applicable law and why there is reason to believe that the taxpayers in the group in respect of
whom information is requested have been non-compliant with that law, supported by a clear
factual basis. It further requires a showing that the requested information would assist in
determining compliance by the taxpayers in the group. Asillustrated in Example (h) of paragraph
8 of the Commentary, in the case of a group request, a third party will usually, although not
necessarily, have actively contributed to the non-compliance of the taxpayers in the group, in
which case such circumstance should also be described in the request. Furthermore, and as
illustrated in Example (a) of paragraph 8.1 of the Commentary, a group request that merely
describes the provision of financial services to non-residents and mentions the possibility of non-
compliance by the non-resident customers does not meet the standard of foreseeable relevance.
Thus, although “group requests” are now possible, their scope is limited by "foreseeably
relevance" and can be made only if the bank/financial institution in the other
country/jurisdiction has actively contributed to the non-compliance of the taxpayers in the
group, and the requesting State is able to provide evidence for the same.

3.4.1 The illustrative examples and case studies in the preceding paragraphs provide some
guidance on making of requests for EOL. However, it is also essential that a sufficient number of
training programmes and seminars are organized at different places where typical cases,
including cases that are under investigation, are discussed in greater detail. Government has
stated in Parliament that conducting training and sensitization programmes for the officers of the
tax department in the area of exchange of information with our treaty partners is one of the steps
being taken in the fight against tax evasion and avoidance.

3.4.2 Considering the importance of such training, a special three day programme was conducted
at National Academy of Direct Taxes, Nagpur (NADT) in 2013 in the form of a Trainer’s
programme and follow-on Trainee programmes were subsequently conducted in a number of
regions across the country. Another such three day training programme is being organized at
NADT in 2015, in collaboration with the Global Forum.
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3.4.3 The CITs/DITs concerned and the other officers who have attended the training at NADT
are expected to act as resource persons for officers of their regions and conduct follow-on training
programmes/seminars at least once a year, in which the cases requiring information from a
country/jurisdiction outside India and the experience of officers who have made successful
requests earlier may be discussed. The nature and type of information that should be requested,
including the questions that may be asked in the request, are expected to be discussed in these
programmes.

3.5 Procedural Guidelines for Maki _

3.5.1 All Communication to be made only by CIT/DIT concerned to the Competent Authority

A request for information from a country/jurisdiction outside India, as also other forms of
administrative assistance from these countries/jurisdictions, should be made only by the
CIT/DIT concerned, through the Indian Competent Authority at the following address:

Countries Indian Competent Authority
North America (including Caribbean) Joint Secretary (FT&TR-I)
and Europe Room No. 803, ‘C’ Wing, Bhikaji Cama Place

Hudco Vishala Building, New Delhi - 110066
Phone: +91-11-26108402, FAX: +91-11-26177990

Rest of the World Joint Secretary (FT&TR-II)

Room No. 804, ‘C’ Wing, Bhikaji Cama Place
Hudco Vishala Building, New Delhi - 110066
Phone: +91-11-26104504, FAX: +91-11-26104504

The request may be forwarded in Form A (in duplicate) to the JS(FT&TR-I) or JS(FT&TR-II),
as the case may be, in accordance with the guidelines set out below. Requests for additional
information, clarifications, feedbacks etc. should also be made only by the CIT/DIT concerned to
JS (FT&TR-I) or JS(FT&TR-II) as the case maybe. The CIT/DIT should not merely forward the
letters/reports of his sub-ordinates and must capture the information, if any, contained in the said
letters/reports in his own letter, and such letter must be signed only by him and not by the officers
in his Headquarters. The CIT/DIT concerned should not forward their requests and other letters
through the office of Principal Chief Commissioner of Income Tax/Principal Director General of
Income Tax/Chief Commissioner of Income Tax/Director General of Income Tax (hereinafter
referred to as “CCIT/DGIT”) but a copy may be sent for information, if required.

3.5.2 Responsibility of Range/Unit Head for initiating EOI requests and providing
Clarification/Feedback

It will be the responsibility of the Range/Unit Head to ensure that EOI requests to foreign
countries under the applicable tax treaties are initiated in all appropriate cases. They would also
be responsible for ensuring that clarifications, as and when requested by the foreign Competent
Authority, are provided in a timely manner and further, the feedback is provided to the FT&TR
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division in accordance with the guidance provided under section 3.9 of this manual. CIT/DIT
concerned should monitor and review this aspect periodically and take appropriate action,
wherever required.

3.5.3 Requesttobemadein Form A

The request for EOI under tax treaties should be made in Form A (in duplicate), attached at
the end as the Appendix to this Manual, which has two parts. Part I contains the basic information
about the taxpayer under investigation in India and the officer(s) making the request while Part I
is modelled on the lines of the template formulated by the OECD and is essentially the same as
Annexure-D of the Manual on Exchange of Information issued in 2013. Only Part II of Form A is
forwarded to the foreign authorities and thus all the relevant information mentioned in covering
letters, assessment orders etc. must be captured in Part II of Form A. The background note,
summary of the case, factual analysis etc. should be included in Part II and if necessary,
Annexures may be added to this Part of the Form. Since the information sent is treated as
confidential by the tax authorities in other jurisdictions, copies of relevant incriminating
documents seized can and should be enclosed if the same are considered useful for the foreign tax
administration, in order to facilitate the obtaining of information by them. Information received
from other jurisdictions under tax treaties may also be mentioned, but it should be ensured that
the name of the jurisdiction is not mentioned, nor any copies of the correspondence with that
jurisdiction are attached. Detailed Instructions for filling up the Form have been provided with
the Formitself.

3.5.4 Timelysubmission of Requests

In time barring cases, the requests should be made at least three months before the cases are
getting time barred, giving sufficient time in the office of Competent Authority to process the
requests and allow re-submission in cases where the original requests are found to be defective. In
exceptional cases, where requests need to be made at the last moment, for instance on account of
some new evidence becoming available, the reasons for the same should be clearly explained in
the covering letter of the CIT/DIT concerned.

3.5.5 Extension of Time Limit

Sections 153 and 153B of the Income-tax Act provide that in computing the period of
limitation, the period commencing from the date on which a reference or first of the references for
exchange of information is made by an authority competent under the agreements referred to in
sections 90 or 90A (i.e. DTAAs, TIEAs, Multilateral Convention) and ending with the date on
which the information requested is last received by the Commissioner or a period of one year,
whichever is less, shall be excluded. Further, the proviso to section 153 and 153B provides that
where immediately after the exclusion of the aforesaid period, the period of limitation available to
the Assessing Officer for making an order of assessment, reassessment or recomputation, as the
case maybe, is less than sixty days, such remaining period shall be extended to sixty days and the
aforesaid period of limitation shall be deemed to be extended accordingly. The extension of time
limit commences from the date on which the reference has been made by the Competent
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Authority and thus unless the acknowledgment from the office of Competent Authority is
received, it should not be assumed that the reference has actually been made.

3.5.6 Changein Jurisdictionto be intimated to FT&TR Division

In cases where requests have been made by Investigation Wing and subsequently, the matter
is referred to the jurisdictional Assessing Officer or the Assessing Officer to whom the
case/jurisdiction has been assigned, the fact of having made a request under EOI which is
outstanding should be incorporated in the appraisal or other report. Where further action with
respect to the EOl request needs to be taken by the officers in the assessment Wing, the Principal
DIT(Investigation) should inform the Principal CIT/CIT concerned accordingly, in writing and
under intimation to the Competent Authority. Similarly, where a case involving an outstanding
EQOI request is transferred from one Principal CIT/CIT to another, the transferring Principal
CIT/CIT should inform the receiving Principal CIT/CIT of the fact of the pending request, in
writing and under intimation to the Competent Authority.

3.5.7 Separate Form for Separate Taxpayers and for Separate Countries

Where EOl requests are to be made in a group of cases under inquiry/investigation, separate
Forms should be filled up for different taxpayers. Further, separate Forms need to be filled up for
EQI requests to different countries/jurisdictions in the case of the same taxpayer. Thus, for
instance, if three members of a family have received gifts from persons located in three different
jurisdictions, the total number of Forms to be filled in would be nine.

3.5.8 Personunder Investigation to be clearly identified

Full details of the person under investigation or examination by the Indian tax authorities,
including PAN, date of birth/date of incorporation, full address and other details, as available in
the records should be mentioned. As explained in Para 2.2.2, the tax treaties do not restrict
administrative assistance to residents of either Contracting States and thus information about
residents of third countries can also be requested. However, relevance of the information about
residents of third countries vis-a-vis the person under investigation in India must be clearly
explained in the request.

3.5.9 Efforts for Obtaining the information in India to be Exhausted prior to making the
Request

Before making the requests, all possible means available should be pursued to obtain the
required information in India, through the taxpayer or otherwise and these efforts should be
summarized in the request. One of the factors that establishes foreseeable relevance of an EOI
request is a declaration that needs to be given with the request that the requesting country has
pursued all means available in its own territory to obtain the information except those that would
give rise to disproportionate difficulties. This declaration, which is part of Form A, must be given
by the CIT/DIT concerned after proper application of mind and should be based on demonstrable
evidence which can be provided to the foreign Competent Authority if a request is made in this
regard. It may also be noted that in many cases, the taxpayer itself or its related entity in the other
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country would be providing the information which is requested from a foreign
country /jurisdiction. For instance, if an investment is made by Company X located in Country A
in a related Indian Company and if a request is made to the Indian Company to provide financial
statements or bank accounts of Company X, it may provide the same. In these types of cases,
making request for this information from Country A may not be necessary and must be avoided.

3.5.10 Information from Publicly Available Sources to be verified before making EOI request

3.5.10.1 Before sending the request for EOI, efforts must be made to obtain the required
information from publicly available sources in the other country /jurisdiction, such as public data
bases maintained by regulators in foreign jurisdictions (similar to database maintained by the
Registrar of Companies in case of India and available at www.mca.gov.in). These public
databases can provide considerable information such as registration details, ownership
information, financial statements, annual reports etc. which need not be again requested through
a request for EOI. The information contained in these public databases may also help in making
more focussed references and may provide clues for asking the relevant questions for example
about beneficial ownership of legal entities/arrangements which may not be publicly available.
Focussed and relevant questions, rather than a long list of information some of which is publicly
available, will enable the foreign Competent Authority to provide assistance in a more
meaningful manner. Some of the public websites are provided in the Bibliography (References of
Website and Publicly Available Information) at the end of this Manual which may be referred to
before making requests to foreign jurisdictions.

3.5.10.2 Some of the information available on the websites may be free and some can be accessed
after making payment of requisite payment. In case of paid services, the CIT/DIT concerned must
make the payment rather than seeking information from foreign Competent Authority on this
ground only. It must be appreciated that gathering information is a resource intensive work for
both requesting as well as requested country /jurisdiction and thus payment of a fee for getting
the information on Internet may be more cost efficient.

3.5.11 Demonstrating “Foreseeable Relevance”

3.5.11.1 Under the tax treaties, the Competent Authorities are obliged to exchange information
which is foreseeably relevant for administration and enforcement of the domestic laws
concerning taxes. The standard of “foreseeable relevance” requires that the requesting State
provides an explanation as to how the information requested would be relevant for the tax affairs
of the taxpayer concerned relating to investigation, assessment or collection of taxes. The
standard provides that the Contracting States are not at liberty to engage in “fishing expeditions”
or torequest information thatis unlikely to be relevant to the tax affairs of a given taxpayer.

3.5.11.2 The standard requires that at the time a request is made, there is a reasonable possibility
that the requested information will be relevant; whether the information, once provided, actually
proves to be relevant is immaterial. Thus, the requested State would not decline requests in cases
where a definite assessment of the pertinence of the information to an ongoing investigation can
only be made following the receipt of the information.
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3.5.11.3 However, it has to be ensured while making the initial request itself that all the relevant
facts of the case are clearly brought out and the relevance of information for the purposes of
administration and enforcement of Indian tax laws is spelt out in sufficient detail. These details
should be provided in Form A itself, in Row 12 relating to “relevant background”. This will help
the foreign tax authorities to provide the information requested, prevent legal challenges to
proceedings in accessing information, if any, in the requested State, and will obviate the need for
further clarifications on their part thereby also avoid delays.

3.5.12 Requestfor Information should be drafted in Simple Language

The information which is sought has to be specific and should be described as clearly as
possible. The language should be simple and easily understandable to foreign tax authorities who
may not be aware of India’s tax laws and procedures or the terminology used. The questions
should be framed in such a manner that they can be answered by the foreign tax authorities
directly on the basis of documents or other information available and the details requested should
be specific. Thus, if the inquiry relates to gifts from a foreign jurisdiction, the request should not be
general (for example asking the foreign authorities to verify the creditworthiness of the donor).
Such a request would not be understood by the foreign tax authorities. If the tax officer wishes to
establish the credit worthiness of the donor, the request for information should be based on
specific facts and details such as Income Tax Return of the donor or its bank accounts for the
relevant period or details of assets owned by him etc. may be asked. Further, the language of the
request should not offend other countries and terms like “tax havens” must not be used anywhere
in Form A or atany further stage of clarification to be provided to foreign jurisdictions.

3.5.13 Requestfor Voluminous Information should be Avoided

In some cases, it has been observed that a large number of Questions are asked in the request
for EOI even though some of the questions do not appear to emanate from the issues under
investigation and the relevant questions which should actually be asked are not specifically
stated. Request for voluminous information should be avoided as it may become counter-
productive on account of the following reasons:

» Therequest may be considered as having been made in a casual and perfunctory manner and
may be responded to accordingly by the foreign tax authorities.

» More critical information which is actually required, may be missed by the foreign tax
authorities in a request with a long list of questions and the useful information may not be
received.

>  Though the foreign tax authorities may be genuinely trying to provide assistance, they may
not be able to do so as they would need to collect the requested information from various
sources which they may not be able to do in a timely manner.

» Seeking unnecessary details in a casual manner without due consideration of the effort that
may be required on he part of treaty partner, is likely to be viewed unfavourably and may
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also adversely affect the reputation of India and may also adversely impact on our ability and
moral authority to seek information even in genuine cases.

3.5.14 Information about Foreign Taxpayers to be provided

In the request for information, to assist the foreign tax authorities, details about foreign
taxpayers related to the person under investigation/examination in India, as available in the
records, and which may be of assistance to the foreign tax authorities in providing the
information, may be mentioned clearly as part of the background information.

3.5.15 Verification of Documents submitted by the Taxpayers

In many cases, the taxpayers submit documents claiming that the same have been issued by
the tax or regulatory authorities or by banks and financial institutions in support of their claim of
genuineness of the transactions. In appropriate cases, these documents may be got verified by
making arequest to the foreign Competent Authority for authentication.

3.5.16 Multi-level Enquiry Necessary in Some Cases

As per the currently agreed international standards, the Contracting States/Parties are
obliged to exchange information which is held by the jurisdiction or is within the possession or
control of persons within the jurisdiction’s territorial jurisdiction. This creates a limitation on
exchanged information in multi-level investigations involving entities located in more than one
jurisdiction. For instance, if a request is made to jurisdiction A to provide ownership information
of a company resident in A, and if it gives the information that the owners of company are
residents of country B, then further enquiry will have to be made from country B to identify the
next level of ownership. Similar enquiry may be necessitated in case of flow of funds. Thus, in
many cases, complete information may not be obtained through requests made to one jurisdiction
and may require follow up requests to other jurisdictions to take the investigation to its logical
end. While making such follow-up requests, however, care should be taken to ensure that the
name of the jurisdiction from which the original information has been received is not mentioned,
nor any copies of the correspondence with thatjurisdiction are attached.

3.5.17 Time Period or Taxable Event and the Period of Limitations

3.5.17.1 While making the request, the time period or taxable event (e.g. the date of withholding)
for which the information is required should be mentioned clearly. Care should be taken in
mentioning the time period or taxable event in view of the date of application of the treaty
provisions in case of certain treaties as explained below.

3.5.17.2 The general rule is that once the tax treaty is in force, information may be requested for a
period prior to the entry into force of the treaty, in both civil and criminal tax matters. In cases
where the earlier treaty is restrictive, e.g. no provision for exchange of banking information, and
the treaty is revised through a Protocol, the contracting states are obliged to exchange information
inanon-restrictive manner even if it relates to the period prior to coming into force of the Protocol.

3.5.17.3 There are, however, certain exceptions to this general rule in case of certain Indian tax
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treaties in view of legal and constitutional restrictions in domestic law of the other
country/jurisdiction. Some of these exceptions in certain tax treaties are explained below:

> The TIEA with Liechtenstein allows for requests for information with regard to tax years
beginning on or after 1st April, 2013. The TIEA, however, provides for exchange of
documents or information created in or derived from a date preceding 1st April, 2013 that are
foreseeably relevant to a request relating to tax years beginning on or after 1st April, 2013, for
example:

o if assistance is requested with respect to a taxpayer’s bank transactions occurring after
March 31, 2013, and documents such as, but not limited to, a signature card for the
account in question were executed prior to March 31, 2013, the requested jurisdiction
would provide the documents;

o where a request involves a trust or a foundation and documents such as the deed of
settlement or the foundation statutes and/or bylaws, as the case may be, were executed
prior to April 1, 2013, the requested jurisdiction would provide the documents.

» The DTAA between India and Switzerland was amended with effect from 7th October, 2011
enabling exchange of information which is relevant for administration or enforcement of
domestic laws, including banking information. As per Article 14(3) of the Amending
Protocol, Switzerland is obliged to provide “information that relates to any fiscal year
beginning on or after the first day of January of the year next following the date of signature
of the amending Protocol (30th August, 2010)”, i.e., information that relates to fiscal years
2011-12 onwards. However, if it can be demonstrated that the information created in
Switzerland prior to 1st April, 2011, e.g. KYC details or in situations referred to in TIEA
between India and Liechtenstein as mentioned above, would be foreseeably relevant for
period after 1st April, 2011, arequest for the same can be made.

> The amended DTAA between India and Singapore allows exchange of information for
administration or enforcement of domestic laws, including banking information, from 1st
April, 2008 onwards.

> In case of Bahamas, the information available with the jurisdiction, which relates to the
period prior to coming into force of the TIEA (1st March, 2011), cannot be shared. However,
Bahamas has domestic laws that allow sharing of information in criminal tax matters, even
without DTAA /TIEA, through the office of the Attorney General. Hence, in case of Bahamas,
past information in criminal tax matters could still be obtained through the office of Attorney
General.

> Inthecaseof some of the TIEAs (Bermuda, Isle of Man etc.) it has been provided that the TIEA
will have effect with respect to “criminal tax matters” as “on that day” and for “civil tax
matters” for taxable periods beginning on or after the date on which the TIEA comes into
effect. This means that in criminal tax matters, the information relating to period prior to
coming into force of the TIEA can be requested but not in civil tax matters. The “criminal tax
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matters” include tax matters liable to prosecution under the laws of the requesting country
e.g. attempt to evade tax under section 276C of the Income-tax Act.

3.5.17.4 In the case of Multilateral Convention, obligation to provide administrative assistance in
“civil tax matters” arises on or after 1 January of the year following the one in which the
Convention entered into force in respect of a country/jurisdiction. However, for tax matters
involving intentional conduct which is liable to prosecution under the criminal laws of the
requesting jurisdiction, i.e., “criminal tax matters”, the obligation to exchange information
extends to earlier taxable periods also. The Parties to the Multilateral Convention can provide a
reservation that they will extend administrative assistance in “criminal tax matters” only for three
years prior to the entry into force of the Convention.

3.5.17.5 Thus, utmost care should be exercised in mentioning the time period in cases where the
above-mentioned restrictions are there. In particular, where the requested country is obliged to
provide information, for the period in question, only in “criminal tax matters’, it should be
specifically mentioned with reasons that the information requested may lead to in place of
prosecution of offenders under various sections of the Income-tax Act including under section
276C(1) of the Income-tax Act for wilful attempt to evade tax, etc. [rigorous imprisonment up-to
seven years with fine], under section 277 for false statement in verification [rigorous
imprisonment up-to seven years with fine], etc.

3.5.18 Requestto Refrain from Notification

Under the laws of certain countries/jurisdictions, the taxpayer or the holder of the
information has certain rights including a right to be informed or notified that a request
concerning him for information under a tax treaty has been made. The requesting country,
however, in certain exceptional cases can make a request that the taxpayer/holder of information
may not be so notified. If a request to refrain from notifying the taxpayer(s) concerned is made, the
reasons for the same must be clearly explained. Such reasons could be that the information is of a
very urgent nature and the process of prior notification to the taxpayer will delay supply of
information or the prior notification is likely to undermine the success of the investigation being
conducted. A request to refrain from notifying the taxpayer should not be made in a routine
manner and such request should be made only if it is essential and can be justified on the basis of
documentary evidence. The reason that the taxpayer concerned is likely to file an appeal against
the supply of information would generally not be a valid reason for making such arequest.

3.5.19 Name and Address of the Person Believed to be in Possession of Information

The name and address (to the extent known) of the person believed to be in possession of the
information should be mentioned in the request. This could be the name and address of the Bank
(in case of bank accounts), tax administration of the other country (in case of return of income or
taxes paid), name and address of agents/service providers (in case of financial accounts
requested from offshore financial centres) etc. The purpose of this information is to assist the
foreign tax authorities to locate the information quickly and provide the same expeditiously.
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3.5.20 Specific Requirements in case of Certain Jurisdictions

The domestic laws of certain countries require additional information to be furnished in
certain types of requests, particularly requests for information held by banks. For instance, in UK,
a Tribunal decides whether the banking information can be handed over to the requesting
country. The UK Tax Authorities have advised that to defend the case in the Tribunal, they need
additional information that can clearly establish the nexus between the Indian entity under
investigation and the UK bank account, including how the account information is likely to help
the investigation. EOI requests involving banking information should therefore contain a
detailed justification of the request for such information.

3.5.21 Declarations

While making the request for any information from a foreign jurisdiction, the following
should be ensured, including confidentiality which is a major concern for many developed
countries and a declaration to that effect should be given as under:

» Allinformation received in relation to the request will be kept confidential and used only for
the purposes permitted in the agreement which forms the basis for the request.

> The request is in conformity with Indian laws and administrative practice and is further in
conformity with the agreement on the basis of which itis made.

» Such information would be obtainable under Indian laws and the normal course of
administrative practice in similar circumstances.

» We have pursued all means available in our own territory to obtain the information, except
those that would give rise to disproportionate difficulties.

3.6 Processingin the Office of Comg _

3.6.1 Return of Defective Forms

It is important that requests for Exchange of Information are made in all appropriate cases.
This is essential for effective prevention of tax evasion and avoidance. However, it is equally
important that the requests which are made in Form A should be prepared with extreme care.
Requests should be made only after all possible means have been pursued to obtain the required
information in India and should be limited to information which is foreseeably relevant for
carrying out the provisions of the DTAA or for administration or enforcement of domestic laws.
Requests made in Form A which do not satisfy these two criteria or are otherwise defective may be
returned in original by the office of the Competent Authority. Fresh requests will have to be made
in these cases after addressing the deficiencies pointed out.

3.6.2 Acknowledgment

The request for information is forwarded to the Competent Authority of our treaty partner
with a covering letter from the Indian Competent Authority. The office of the Competent
Authority will send an acknowledgement to the CIT/DIT concerned in the following format:
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Table 1: Proforma for Acknowledgment by Competent Authority

1. | File No./Reference No. in the office of Competent
Authority (to be quoted in all subsequent
correspondence)

2. | Designation of the CIT/DIT from where reference has
beenreceived

File No./Reference No. of the CIT/DIT concerned

4. | Name and address of the taxpayer under examination
inIndia

5. | PAN of the taxpayer under examination

6. | Country/jurisdiction to which the reference has been
made

7. | Date of making the reference by the Competent
Authority

8. | Signature of the Under Secretary/Director

3.7 Guidelines for Providing Clarifi _

3.7.1 After making the first request, in many cases, the foreign Competent Authority seeks
clarifications on certain aspects of the requests made. These clarifications are often fact intensive
and can be provided only by the officers making the request and thus are forwarded by the office
of the Indian Competent Authority to the CIT/DIT making the request or to the CIT/DIT
currently handling the case.

3.7.2 It has been observed that in many cases, the clarifications are not provided by field
authorities promptly, indicating a lack of seriousness and casualness on the part of India in
making the requests which can be viewed unfavourably by the foreign Competent Authority, or
lead to embarrassment on our part. Further, in such cases, requests are sometimes treated as
“closed” by the foreign Competent Authority for want of clarifications, depriving us of the
valuable information that would have been provided by them and which could have facilitated
investigation/assessment.

3.7.3 The Range/Unit Heads must take responsibility to ensure that the clarifications sought by
the foreign Competent Authority are provided at the earliest and in any case, within fifteen days
of receipt of such request in the office of CIT/DIT concerned. The CIT/DIT should monitor this
aspect on a periodic basis and take appropriate action against the officers concerned wherever
required. If the clarifications are received with considerable delay, the reasons for such delay and
the action taken should be mentioned by the CIT/DIT concerned in their covering letter.

3.7.4 The letters/emails requesting the clarifications are received by the Indian Competent
Authority. Clarifications that are minor or are repetitive in nature on which clarifications have
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been provided earlier, would in appropriate cases, be addressed by the office of the Competent
Authority. However, in a large number of cases, clarifications can be provided by the officers in
the field formations only and in those cases, copy of the email/letter seeking clarifications is
forwarded to the CIT/DIT from whom the request has been received or where the current
jurisdiction lies.

3.7.5 In search and seizure cases, responsibility to make requests to foreign jurisdictions and
follow-up action thereof, wherever required, lies with the Pr. DIT(Inv.) concerned till the
forwarding of Appraisal Reports to Central Charges. Once the Appraisal Report is forwarded to
the Central Charges, the responsibility in this regard lies with the Pr. CIT(Central)/CIT(Central)
concerned or with the Pr. CIT/CIT of normal charges if the case is not centralized. After receipt of
the Appraisal Reports, the Pr. CIT(Central) /CIT(Central)/Pr. CIT/CIT concerned would take up
these matters including the follow-up action on requests for EOl made earlier by the Investigation
Directorates. Investigation Directorates have been separately directed to forward a copy of all the
requests made by them for EOI to the assessment charges along with the Appraisal Report, giving
a brief note including the background of making the requests and suggested course of further
follow-up action and in these cases, the clarifications should be provided by the officers of the
assessment charges.

3.7.6 While forwarding the clarifications, care should be taken to fully address the specific queries
made by the foreign Authority, detailing all relevant facts. The CIT/DIT concerned should not
merely forward the reports of the authorities below, but should compile a comprehensive, self-
contained reply to the queries and forward the same under his own signature. Such a reply will
enable the foreign Competent Authority to provide a complete and relevant response to the
information request.

3.8 Guidelines for Utilizing the Inf g Confidentiality

3.8.1 Receipt of Information by the Competent Authority and Forwarding it to the Officer
concerned

3.8.1.1 Information provided in response to an EOI request made by the Indian tax authorities
under the tax treaties is received in the office of the Competent Authority, who then forwards the
information in original to the CIT/DIT concerned.

3.81.2 The CIT/DIT concerned should forward the information to the Assessing
Officer/DDIT/TPO who must keep the information in a separate “confidential folder” in his
personal custody under lock and key. Copies of information should normally not be kept in the
office of CIT/DIT or the Range/ Unit Head. However, if for the purposes of monitoring, a copy of
the information or extracts thereof is retained in the office of the such supervising officers, it must
be kept in a “confidential folder” in the personal custody of officer concerned. Copies of
information should not be kept with the officers posted in Headquarters. Where the information
has been requested by the CIT(Appeals) or other authority, it must be kept in a “confidential
folder” in the personal custody of such CIT(Appeals) or other authority.

Manual on Exchange of Information




3.8.2 Maintaining Confidentiality of Information Exchanged

3.8.2.1 Maintaining the confidentiality of information received under the provisions of tax
treaties is a legal requirement under the said treaties and thus any breach of these requirements
may invite legal and administrative action against the officer concerned. Maintaining
confidentiality is also an international obligation and any breach may seriously impact our ability
to receive information in other cases. Detailed guidelines on maintaining confidentiality have
accordingly been provided in Chapter-VII of this Manual which should be strictly followed by all
the officers who handle the information exchanged under the treaties. The CCIT/DGIT
concerned must sensitize the officers in their region on the requirements of maintaining
confidentiality. They should also conduct thorough enquiry and fix responsibility in cases of
breach of confidentiality.

3.8.2.2 Some of the important guidelines mentioned in Chapter-VII are summarized below and
these should be followed strictly.

(@) Theinformation received under the tax treaty provisions is to be classified as “confidential”
and thus should be maintained in a confidential folder to be kept in safe custody in a locked
safe or steel almirah in the personal custody of the officer concerned. The Government of
India’s guidelines for handling confidential documents must be followed.

(b) The guidelines on physical security, handling and storage of physical/ electronic documents,
clean desk policy etc. as mentioned in Chapter-VII must be followed

(c) The information received can be shared with the taxpayer or its proxy in cases where the
information is likely to be used against him, while giving an opportunity of being heard.
However, care should be taken that only the information which is relevant to him or is likely
to be used against him should be provided to the taxpayer. Correspondence in the form of
letters/emails of the foreign Competent Authority should never be shared, under any
circumstances, and only the contents of the letter / extracts that are required to be shared with
the taxpayer for giving him an opportunity of being heard are to be shared.

(d) The information which is used against the taxpayer may be made part of the assessment
order. However, care should be taken that only the information which is relevant to the
taxpayer and which is actually used against him should be included as part of the assessment
order. The letter of the Competent Authority should never be made part of the assessment
order under any circumstances, e.g. by scanning and pasting in the order, although the
relevant contents of the letter /extracts may be included.

(e) As per the provisions of the tax treaties, the information received shall be disclosed only to
persons or authorities, including courts and administrative bodies, concerned with the
assessment/ collection/enforcement/ prosecution/determination of appeals in relation to
taxes. Such persons or authorities may use the information only for such purposes but may
disclose the information during their public court proceedings or in their judicial decisions.
The proceedings before the Assessing Officer and CIT(A) are not public court proceedings
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and thus the information cannot be disclosed to third parties during these proceedings.
However, since the proceedings before the Income Tax Appellate Tribunal (ITAT)/High
Court/Supreme Court are public court proceedings, the information may be disclosed in
such proceedings as also in the decisions of the ITAT and of the High Courts and Supreme
Court.

(f) Further, once a prosecution is launched in a regular criminal court based on information
received through a treaty and the court takes cognizance, the prosecution complaint or
charge-sheet would necessarily contain details of tax evasion and its culmination would
amount to a judicial decision. The information may become public in this manner also and
may be used by other law enforcement agencies dealing with corruption, money laundering,
terrorist financing etc.

(g) Inalarge number of tax treaties, the information received can be used for non-tax purposes
including for the purposes of combating money laundering, corruption and terrorist
financing, if such use is permissible under the laws of the supplying State and the Competent
Authority of the supplying State gives its consent for the same. Request for sharing of
information with other law enforcement agencies, if found necessary, should be made on a
case-to-case basis, clearly specifying the grounds for believing that the information may be
useful for other purposes, such as money laundering, corruption and terrorist financing and
such request should be forwarded to the Competent Authority for taking up the matter with
his counterpart.

3.8.2.3 Extreme care should be taken to ensure that the letters/emails of the foreign Competent
Authority are not shared with the taxpayer or its proxy and the same is not made part of the
assessment order e.g. by scanning and pasting, although in the assessment order, the fact of
receipt of information under the provisions of tax treaties may be mentioned. The letters/emails
of the foreign Competent Authority should not be provided during the tribunal/court
proceedings also but in case of specific directions, at least the names and other details of the
foreign Competent Authority should be redacted.

3.8.3 Fresh Request during Appellate and other Proceeding

3.8.3.1 Additions made on the basis of information received may be challenged before CIT (A) or
an objection may be filed before the DRP. Under section 250(4) and 144C (7) of the Income-tax Act,
the CIT(A) or the DRP may conduct necessary inquiry either directly or through directions to the
Assessing Officer. Accordingly, in cases whether the CIT(A) or the DRP considers that necessary
inquiry, including multi-level inquiry, to take the investigation to its logical end has not been
carried out, they may carry out such enquiry by making fresh requests for information under tax
treaties in Form A through Competent Authority as per the procedure prescribed in this Manual.
Since the information received under tax treaties can be used for appeal purposes, the information
available with the Assessing Officer, even if not used during assessment can be used by CIT(A) or
the DRP and they may request the Assessing Officer to produce the information.
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3.8.4 Fresh Request during Penalty/Prosecution Proceeding

It is possible that due to time barring date, full enquiries, including multi-level enquiries, could
not be conducted but still, additions are made on the basis of other evidence and
penalty/prosecution proceedings are initiated. If during the penalty/prosecution proceeding, it
is noted that additional information is required for the purposes of taking the investigation to its
logical end, fresh references requesting for information may be made in Form A through the office
of Competent Authority as per the procedure prescribed in this Manual.

3.9 Guidelines for Providing Feedb _

3.9.1 Introduction

It is essential that the information received under the tax treaties is examined by the officers
making the request in the first place and it is ascertained whether full and complete information
has been received. In case, full and complete information is not received, the matter needs to be
taken up immediately with the foreign Competent Authority and a request made for providing
the balance information. After the information has been utilised, the CBDT should know whether
the information received has been useful so that guidance may be provided for making future
references. The foreign Competent Authority may also need to be apprised of the usefulness or
otherwise of the information and appreciating its efforts in appropriate cases. The CIT/DIT
concerned should accordingly provide both initial feedback as also feedback on completion of
assessment/ other proceedings, in accordance with the following guidance.

3.9.2 Initial Feedback and Request for further Information

3.9.2.1 Information received from the foreign Competent Authority is forwarded in original to
the CIT/DIT from where the request has been received or to the CIT/DIT where the current
jurisdiction lies. The CIT/DIT concerned should examine the same and ascertain whether
information as requested by him has actually been received and state the same in the initial
feedback submitted. If part of the information is not received, this fact should be clearly stated in
the feedback and the foreign tax authorities may be requested to provide the balance information.
In case of substantial shortcomings or where additional information is required on further
examination of the evidence, fresh reference in Form A should be made.

3.9.2.2 To streamline the process, the information received in the office of Competent Authority
from the foreign Competent Authority will be forwarded to the CIT/DIT concerned with a
request to provide the initial feedback in the following format and the same should be filled up
and sent to the Competent Authority at the earliest.
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Table 2 : Proforma for providing Initial Feedback and Request for further
Information by the CIT/DIT concerned

1. | File No./Reference No. in the office of Competent
Authority

2. | Designation of the CIT/DIT from where reference has
beenreceived or where the currentjurisdiction lies

File No./Reference No. of the CIT/DIT concerned

4. | Name and address of the taxpayer under examination
inIndia

5. | PAN of the taxpayer under examination

6. | Whether information has been received on all the
points requested? If not, please specify which
information is pending and whether the same is still
required? (enclose Annexures wherever required).

7. | Points on which information has been provided but is
not full and complete in the opinion of the officer
concerned with reasons therefore and whether the
information is still required (enclose Annexures
wherever required)

8. | Should the request be considered closed on the basis of
information received

9. | Signature of the CIT/DIT concerned

3.9.2.3 This initial feedback will be communicated to the foreign Competent Authority with a
request to provide the balance information and/or with a letter thanking him for providing the
information.

3.9.2.4 Itshould be the responsibility of the Range/ Unit Head to ensure that the initial feedback is
provided at the earliest and in any case, within fifteen days of receipt of the information in the
office of the CIT/DIT concerned. The CIT/DIT should monitor this aspect and take appropriate
action wherever required to ensure these guidelines.

3.9.3 Feedback on Completion of Assessment and Other Proceedings

3.9.3.1 On completion of assessment, the Assessing Officer should provide a feedback to the
office of the Competent Authority in which the following details should be mentioned

> Name, addressand PAN of the taxpayer under examination

>  Details of request made for information
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»  Whether the information received was useful or not and if it was not useful, the reasons for
the same

How the information received was used in investigation and assessment

Details of additions made and additional taxes realized

YV V V

Tax evasion/avoidance scheme detected, if any
> Any other suggestion for making the mechanism of exchange of information more useful.

3.9.3.2 Inappropriate cases, the above information will be summarized in the office of Competent
Authority and will be forwarded to the foreign Competent Authority appreciating their efforts in
combating tax evasion/avoidance in India. Case studies in appropriate cases may also be
prepared for future guidance of the officers of the field formation.

3.10 Information to be Maintained b _

3.10.1 As stated earlier, in view of the confidentiality requirements, copies of information
received should normally not be kept in the office of the CIT/DIT concerned.

3.10.2 However, for the purposes of monitoring and supervision, some basic details should be
maintained by the CIT/DIT concerned, both in cases where the requests have been made by his
office and also where outstanding requests have been received by him from other charges, e.g.
from the Investigation Wing. The basic information should be maintained in the following sample
Proforma for each of the requests made by him or forwarded to him by other charges.

Table 3 : Sample Proforma for Maintaining Information by the CIT/DIT
concerned for the purposes of Monitoring

File No./Reference No. in the office of CIT/DIT
Designation of the DDIT/ Assessing Officer

Designation of the Range/ Unit Head

Ll AN S

Country/Jurisdiction to which the reference has been
made

Date of Making the Reference to FT&TR

2

6. | Name and address of the taxpayer under examination
inIndia

7. | PAN of the taxpayer under examination

Brief description of the request made

9. | File No./Reference No. in the office of Indian
Competent Authority

10. | Date of making reference by the Indian Competent
Authority
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11. | Date(s) of Clarification(s) sought by the Foreign Tax
Authority

12. | Date(s) of Providing the Clarification(s)

13. | Date(s) of receipt of Information

14. | Date(s) of providing the initial feedback as per Para
3.9.2.2 of the Manual

15. | Brief description of closure of request

3.10.3 It should be noted that the basic information as maintained above by the CIT/DIT
concerned are also confidential and the guidelines provided in Chapter-VII shall be applicable in
this case also.

3.10.4 This basic information may be captured in a columnar format in a Manual or Electronic
register (e.g. in Excel Sheets) under the personal custody of the CIT/DIT concerned and should be
monitored by the CIT/DIT concerned especially with regard to providing clarification/feedback.

3.11 Information to be maintained in petent Authority

3.11.1 In the office of the Competent Authority, for each of the outbound requests on “request
basis”, the following basic information should be maintained.

Table 4 : Information maintained in the office of Competent Authority
in case of Outbound Requests

1. | File No./Reference No. in the office of Indian
Competent Authority

2. | Reference Number of foreign Competent Authority

3. | Designation of the CIT/DIT from whom the request
wasreceived

4. | File No./Reference No. in the office of CIT/DIT who
made the request

5. | Designation of the CIT/DIT who is presently handling
the case

6. | FileNo./Reference No. in the office of CIT/DIT who is
presently handling the case

7. | Designation of the Range/Unit Head handling the
case

8. | Designation of the DDIT/ Assessing Officer handling
the case
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9. | Country/Jurisdiction to which the reference has been
made

10. | Name and address of the taxpayer under examination
inIndia

11. | PAN of the taxpayer under examination

12. | Name of the foreign taxpayer/holder of information if
referred to in the request

13. | Date of making the reference by the CIT/DIT

14. | Date of making the reference by the Indian Competent
Authority

15. | Date(s) of Clarification(s) sought by the Foreign Tax
Authority

16. | Date(s) of forwarding the clarification to the CIT/DIT
concerned

17. | Date(s) of clarification(s) provided by the CIT/DIT
concerned

18. | Date(s) of forwarding the clarification to the foreign
Competent Authority

19. | Date(s) of receipt of Information

20. | Date(s) of forwarding the Information to the CIT/DIT
concerned

21. | Date(s) of providing the initial feedback by the
CIT/DIT concerned

22. | Date(s) of forwarding the initial feedback to Foreign
Competent Authority

23. | Date(s) of request for additional information made by
CIT/DIT

24. | Date(s) of forwarding additional request to foreign
Competent Authority

25. | Brief description of closure of request

3.11.2 This basic information should also be captured in a columnar format in a Manual or
Electronic register (e.g. in Excel Sheets) to be monitored by the Competent Authority.
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CHAPTER-IV

GUIDELINES FOR HANDLING THE REQUESTS IN
SPECIFIC CASES FROM FOREIGN TAX AUTHORITIES

4.1 Introduction -

411 Under the provisions of the tax treaties entered into under sections 90 and 90A of the
Income-tax Act, 1961 including DTA As, TIEAs and the Multilateral Convention, the Government
of India has the legal obligation to provide information requested under these treaties for the
purposes of preventing tax evasion or avoidance in the other country/jurisdiction. The
Government of India as a matter of policy also places very high emphasis on global transparency
in tax matters and cooperation amongst nations to tackle the problem of global tax evasion and
avoidance. Accordingly, it is our responsibility to provide necessary assistance to our treaty
partners.

41.2 Further, ensuring fulfilment of our obligation to provide comprehensive and quality
information in a timely manner, is also required for seeking similar cooperation from our treaty
partners. Fulfilment of these obligations is essential to attain a respectable "Rating" of India in the
peer review assessment in the Global Forum, and closely linked with the moral authority with
which India can seek information from other treaty partners.

413 Accordingly, requests received from our treaty partners for information should be the
requisite given priority by the officer concerned and all efforts should be made to provide
comprehensive information in a timely manner. The work of the officers assigned the
responsibility of collecting and providing the information should be supervised and strictly
monitored by their senior officers.

4.2 Receipt of Requests and Forwardix in Field Formation

421 RequestsReceived by theIndian Competent Authority

Requests for information are made by the foreign Competent Authority to the Indian
Competent Authority, i.e., JS (FT&TR-I) or JS (FT&TR-II) as the case maybe.

4.2.1.1 The office of the Competent Authority verifies the validity of the request, i.e., whether the
request has been made in accordance with the provisions of the relevant tax treaty and whether it
iscomplete in all respects. This verification process includes the following;:

(@) Whether there is a legal instrument for exchange of information, i.e., a tax treaty in place
(DTAA/TIEA/Multilateral Convention/SAARC Limited Multilateral Agreement)
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(b) Does the informationrelate to taxes covered by the tax treaty
(c) Doestheinformationrelate to tax years covered by the treaty

(d) Is the information requested foreseeably relevant to an ongoing tax examination,
investigation or inquiry in the other country /jurisdiction

(e) Is the request detailed enough, that is, whether sufficient background information is
provided to understand the request and if the information is sufficient to identify a taxpayer
or group of taxpayers by name or otherwise etc.

(f) Istherequestsigned by the foreign Competent Authority or its authorized representative

4212 If the request is determined to be valid, an acknowledgment is sent to the foreign
Competent Authority and the request is forwarded to the officers of the field formation for
collecting the information. The office of the Competent Authority makes all efforts to ensure that
the acknowledgment is sent and request forwarded at the earliest and in any case, within seven
days of the receipt of the request.

4.2.2 Forwardingthe Requests for Gathering of Information

4.2.2.1 Incase of simple requests, where the information can easily be provided by accessing the
central database of the Income Tax Department, such as requests for current address or copies of
returns filed, the requests are forwarded to the Director General of Income Tax (Systems) with a
request to provide the information.

4.2.2.2 Most of the requests, however, are forwarded to the jurisdictional Director General of
Income Tax (Investigation) as the information can be provided only after carrying out necessary
enquiries. In cases where jurisdiction cannot be identified readily, or where co-ordinated
investigation is required, the request is forwarded to a Director General of Income Tax
(Investigation), to be decided by Member (Investigation) CBDT, for taking necessary action.

4.2.2.3 The Director General concerned should forward the request to an officer not below the
rank of Deputy Director to collect the information, if required, by carrying out necessary
enquiries, and forward the same to the Competent Authority. The Director Generals may
consider appointing Nodal officers, not below the rank of Deputy Director, at major stations for
the purpose of collecting information.

4.2.3 Acknowledgmentbythe DGIT

423.1 The office of the Competent Authority while forwarding the requests to the Director
General will also request the DGIT to acknowledge the receipt of the letter and communicate the
contact details of the officer and the reporting chain including the Unit Head and the DIT to whom
the task is assigned, as these information is maintained in the office of Competent Authority.
Maintenance of contact details of the officer concerned, in the office of Competent Authority is
essential for monitoring and further follow up.
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4.3 Guidelines for Collecting Inform _

4.3.1 Availability and Collection of Information

The information requested by the foreign Tax Authorities can be varied and may include
requests for ownership of legal entities and arrangements, accounting information, banking
information etc. The sources from which the information could be collected include Income Tax
database, Banks and Financial Institutions, information available with other organizations such
as Registrar of Companies, service providers for the purposes of Prevention of Money
Laundering Act, taxpayers or its authorized representatives. The officer who is assigned the
responsibility to collect information may use his statutory powers to collect information from one
or other sources that may be selected so as to obtain comprehensive information in the shortest
possible time. In appropriate cases, powers of summons, survey and search & seizure may be
used to collect the information.

4.3.2 Providing Additional Information under Spontaneous Exchange

If during investigation any additional information becomes available or if some evidence of
tax evasion/avoidance comes to the notice of the officer concerned, the same should be provided
to the foreign Competent Authority, even if a specific request for the same has not been made.
Exchange of such information is possible under “Spontaneous Exchange of Information” and
must be undertaken in appropriate cases.

4.3.3 Non-disclosure of Source of Request for Information and Competent Authority Letter

The person from whom the information is being collected should not be informed that the
request in this regard has been received from a foreign Tax Authority under the provisions of the
tax treaties. The letter of the foreign Competent Authority including the letter requesting
information should under no circumstances be provided to the person from whom the
information is being collected including the taxpayer concerned. Only that minimum
information, which may be necessary for collecting the information, should be disclosed.

4.3.4 Maintaining Confidentiality

The confidentiality provisions under the tax treaties are applicable to both in bound and
outbound requests and the guidelines on maintaining confidentiality provided in Chapter-VII
must be followed in case of requests received from foreign Competent Authorities also.

4.4 Timelines to be Followed: Interin _

441 The international standards require that the information should be collected and
transmitted to the requesting Competent Authority within 90 days. The timelines are monitored
in the Peer Review Process of the Global Forum and are one of the important criteria in
determining the “Ratings”of countries, including India. A High Rating would not only
demonstrate greater commitment of India to the international standards but, as stated earlier, will
give us the moral authority to demand the same from others.

Manual on Exchange of Information




4.4.2 Inview of the above, and also taking into consideration the time that would be spent in the
office of the Competent Authority and the Director General and in communication of letters, the
officer who is given the responsibility of collecting the information must do so within 30 days of
receipt of request in his office. In cases, where the information can be provided by accessing the
database of the Income Tax Department, for example, current address or taxes paid in India, the
same must be provided within 15 days. The officer given the responsibility of collecting the
information must not carry the impression that the entire period of 90 days is available to him
alone.

4.4.3 It is possible that some requests may be complex requiring detailed investigation and
collection of information from various sources and thus it may not be possible to collect the
requisite information within 30 days. Delay may also be possible on account of the efforts made by
the officer in collecting quality information. In such cases, immediately on completion of 30 days,
an interim report must be sent which may contain the information collected so far, difficulties in
collecting the information, further efforts to be made for collecting quality information, likely date
by which the full and complete information will be provided etc.

444 Itisalso possible thatall or part of the information may not be available in the jurisdiction of
the officer concerned. In such cases, an interim report on the above lines should be prepared and
sent to the Competent Authority. In the covering letter of the officer concerned, the jurisdiction of
the officer where the information is likely to be available should be mentioned.

4.4.5 The CIT/DIT concerned should monitor the work of the officer concerned and ensure that
the interim or final report containing quality information is provided within 30 days.

4.5 Preparing Reports and Forward

451 Self-contained Report

A self-contained report containing all the details requested by the foreign Competent
Authority, to which additional material such as the documents collected are annexed, should be
forwarded by the DGIT/DIT concerned to the Indian Competent Authority . Since this self-
contained report itself will be sent to the foreign Competent Authority, all the necessary details
should be included in this report and not in any covering letter. If the supervising officers desire to
include additional points, they should get these points included in this self-contained report
beforeitis sent to the Indian Competent Authority.

4.5.2 PointstobeIncludedinthe self-contained Report

The self-contained report, as mentioned above, should be prepared in a comprehensive
manner and should include the following:

(@) Name, address and other details of the taxpayer under examination in the foreign country, in
whose case the request was received and information was collected in India

(b) Brief summary of actions taken and efforts made for collecting the information

(c) Problemsin collecting the information, if any
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(d) Incaseitisaninterim report, the likely date by which the full and complete information will
be provided should be mentioned

(e) Point Wise reply to the Questions asked by the foreign Competent Authority reproducing
the question and then providing the answer

(f) Additional information, if any, to be sent to foreign Competent Authority as Spontaneous
Exchange of Information

(g) Annexuresasrequired.
4.5.3 Quality Information and Appreciation by the Foreign Competent Authority

There have been several instances in the past when quality information was provided by
officers of the tax department to foreign Competent Authorities under the provisions of the tax
treaties. In some cases, letters appreciating our efforts resulting in tackling tax evasion and
avoidance in those countries have been received.

4.6 Information maintained in the Of _

4.6.1 For the purposes of monitoring, some basic information should be maintained in the office
of the Director General in the following sample Proforma, for each of the requests received from
the foreign Competent Authority.

Table 5 : Sample Proforma for maintaining Information in the office of
Director General for the purposes of Monitoring

1. | File No./Reference No. in the office of Director General

2. | Date of receipt in the office of Director General

3. | File No./Reference No. in the office of Indian
Competent Authority

4. | Country/Jurisdiction from where the request has been
received

5. | Name and designation of the Officer entrusted with the
responsibility to collect information

6. | Date of forwarding to the Officer concerned

7. | Date of interim report(s) or final report(s) sent by
Officer concerned

8. | Date of closure

4.6.2 The information may be captured in a columnar format in a Manual or Electronic register
(e.g.in Excel Sheets) so as to facilitate monitoring and generation of reports.

4.6.3 It should be noted that the basic information as maintained above are also confidential and
the guidelines provided in Chapter-VII shall be applicable in this case also.

Manual on Exchange of Information -



4.7 Information maintained in the Of Authority

4.7.1 In the office of the Indian Competent Authority, for each of the requests received from the
foreign Competent Authority, the following basic information is maintained.

Table 6 : Information Maintained in the office of Competent Authority
in case of Inbound Request

1. | File No./Reference No. in the office of Indian
Competent Authority

2. | Reference Number of Foreign Competent Authority

3. | Country/Jurisdiction from where the request has
beenreceived

4. | Date of receiptin the office of Competent Authority

Details of the person under investigation in the foreign
country

6. | Designation of the Director General to whom the
request was forwarded

7. | Date of forwarding to the Director General

8. | Name, designation and contact details of the Officer to
whom the collection of information is assigned,
including phone number, FAX and email

9. Contact details of the Additional Director concerned
including phone, number, FAX and email

10. | Contact details of the Director concerned including
phone, number, FAX and email

11. | Date(s) of receipt of interim reply(ies)

12. | Date of forwarding of the interm reply (ies)

13. | Date(s) of receipt of Final Reply

14. | Date of forwarding of the Final Reply

15. | Date(s) of Feedback received from Foreign Competent
Authority

16. | Brief description of the Feedback/Outcome

17. | Date of closure of request

4.7.2 Thisbasic information shall also be captured in a columnar format in a Manual or Electronic
register (e.g. in Excel Sheets) to be monitored by the Competent Authority.
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CHAPTER-V

GUIDELINES FOR OTHER FORMS OF
ADMINISTRATIVE ASSISTANCE

As stated in Chapter-1I, in addition to exchange of information on request basis, the tax
treaties oblige the Contracting States to provide a wide range of administrative assistance, which
includes the following;:

a) Assistancein Collection of Taxes

b) Spontaneous Exchange of Information
c) Simultaneous Examination

d) TaxExamination Abroad

e) Industry Wise Exchange of Information
f) Joint Audits

g) Service of Documents

h) Automatic Exchange of Information

Guidelines for making the above-mentioned administrative assistance and handling the requests
for assistance from the foreign Competent Authority are provided in the following paragraphs.

5.2 Making Requests for Assistance in _

5.2.1 As tabulated in Annexure-F, a large number of tax treaties entered into by India include a
provision for Assistance in Collection of Taxes under which the Contracting States are obliged to
lend assistance to each other in collection of revenue claims or in taking measures of conservancy
(e.g. attachment of assets) as if the revenue claims are their own. Section 228 A(2) of the Income-tax
Act, 1961 provides that where an assessee is in default or is deemed to be in default in making a
payment of tax, the Tax Recovery Officer (TRO) may, if the assessee has property in a country
outside India with which the Central Government has entered into an agreement for recovery of
income-tax, forward to the Board a certificate drawn up by him under section 222 of the Income-
tax Act, 1961 which may be forwarded to the other country under the terms of the agreement.

5.2.2 As stated earlier in Chapter II, the assistance in collection is provided under the treaties in
respect of a “revenue claim”, which is defined to mean an amount owed in respect of a tax
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imposed in the country requesting assistance. The claim should be enforceable under the law of
the requesting country and should normally be undisputed by the taxpayer. It should be owed by
a person who, at the time of making the request, cannot prevent its collection under the law of the
requesting country. Most importantly, the requesting country should have taken all reasonable
measures for collection of the claim under its own laws and administrative practice.

5.2.3 Further, Conservancy measures in accordance with provisions of its own law should also be
taken by the requested State if a request is made in this regard as if the revenue claim is its own
even if the revenue claim is not enforceable in the requesting State or is owed by a person who has
aright to prevent its collection. This would be a case where, e.g., a tax demand has been raised but
is disputed and the taxpayer has a right to prevent its collection. However, the amount of claim
should be quantified and evidenced by a statutory order or notice.

5.2.4 Inaddition, in some of India’s DTAAs, there are provisions for providing assistance in cases
where interim or provisional measures have been taken to freeze the assets even before the actual
raising of tax claim against a person, for instance through provisional attachment under section
281B of the Income-tax Act. In these cases, requests for taking interim or provisional measures
may be made if facts and circumstances exist that justify such a request, such as a reasonable
probability of the taxpayer alienating its assets (from which the recovery of a revenue claim can
possibly be made in consequence of a request for assistance in collection of taxes) in the treaty
partner country.

5.2.5 Requests for Assistance in Collection of Taxes should be made in accordance with the
following guidelines:

(@) Therequest should be made by the CIT/DIT concerned to the Indian Competent Authority,
i.e., ]S (FT&TR-I) or JS (FT&TR-II) as the case maybe. The Competent Authority will forward
therequests to the foreign Competent Authority.

(b) The CIT/DIT concerned should not merely forward the certificates or letters of the
TRO/ Assessing Officer but must include all the details of the request in his letter which must
be signed by him and not by the officers in his Headquarters. The request may not be routed
through the office of CCIT/DGIT but a copy may be sent to him.

(c) The request need not be made in any standard format, but should be as detailed as possible
and should at the least contain the following details:

i.  Name, address, PAN and status of the taxpayer in whose case the tax demand has been
raised;

ii. Date of raising the tax demand with a brief description of the nature of the demand,
assessments made, penalty levied etc.;

iii. Amount of tax, interestand/or penalty

iv. Thefact whether the demand is undisputed or disputed; Where the demand is disputed,
the status of the appeal, disposal of stay petition etc. should be clearly indicated as also
brief facts of challenges, if any, made in the High Courts or Supreme Court;
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(d) The efforts made for collection of the demand in India. The request for assistance in collection
of taxes should be accompanied with a notice of demand and a certificate under section 222 of
the Income-tax Act drawn by the TRO. Where the treaty allows assistance by way of
provisional attachment of assets, a statutory order or notice quantifying the amount of tax
payable may be attached with the request.

(e) Inthe case of arequest for conservancy, the details of actions taken for conservancy in India,
including that under section 281B of the Income-tax Act should be indicated and the facts and
circumstances that justify making such a request to the treaty partner, such as the likelihood
of the taxpayer alienating its assets in the treaty partner country in foreseeable future should
be elaborated.

(f) The request should also indicate the PD account details of the CIT/DIT concerned with a
request that the tax amount recovered by the foreign government may be deposited in this
account. These details should include Swift Code, PD Bank Account Number, Bank name,
Branch name and address, etc.

5.2.6 The letters, documents and information exchanged in relation to requests made for
assistance in collection of taxes are subject to the same confidentiality requirements as in the case
of requests for information and hence, the guidelines for maintaining confidentiality as provided
in Chapter-VIImust be followed.

5.3 Handling Requests for Assistanc Taxes Received from Foreign
Competent Authority

53.1 Requests for Assistance in Collection of Taxes may also be received from a foreign
Competent Authority. These requests are received by the Indian Competent Authority and are
forwarded to thejurisdictional CCIT/CIT who may assign the task to the jurisdictional TRO.

5.3.2 Section 228A (1) of the Income-tax Actempowers the TRO to recover the amount specified in
the request in the manner in which he would proceed to recover the amount specified in a
certificate drawn up by him under section 222 of the Income-tax Act and remit any sum so
recovered after deducting his expenses in connection with recovery proceedings.

53.3 On drawing the certificate under section 222, the TRO may recover the amount by
attachment and sale of moveable or immovable property or by appointing a receiver for the
management of the movable and immovable properties. However, in many cases, attachment
may not be necessary and the TRO is advised to take the following steps when the request is
received from a foreign Competent Authority.

(@) The taxpayer in case of which the request has been received should be contacted and he may
be requested to state whether any tax dues are payable by him in the requesting
country/jurisdiction. If the tax dues are accepted by him and he is ready to pay the taxes
directly in the other country/jurisdiction, he may be requested to do so and produce
evidence of the same. This evidence with a report may be sent to the Indian Competent
Authority through the CIT/DIT concerned.
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(b) If the taxpayer claims that no amount or a lesser amount of tax is payable by him, his claim
should be examined by the TRO on the basis of documentary evidence and if it is found to be
genuine, the foreign Competent Authority should be informed through the Indian
Competent Authority with arequest for providing clarification/further information.

(c) Incases, where a view has been taken by the Indian Competent Authority that such taxes are
due in the requesting country, steps for attaching the assets of the taxpayer, for example, a
bank account may be taken. The process of remittance, which may for example be done
directly by the banks to the account of the foreign Competent Authority, may be carried out
in consultation with the Indian Competent Authority who may, if so required, also consult
the foreign Competent Authority for this purpose.

(d) If arequest for taking conservancy measures or collection of tax dues without informing the
taxpayer concerned has been made by the foreign Competent Authority, steps for the same
should be taken in consultation with the Indian Competent Authority.

5.3.4 The confidentiality standards apply to the information, letters or documents exchanged for
the purpose of assistance in collection of taxes and hence the guidelines for maintaining
confidentiality as provided in Chapter-VII must be followed while dealing with such requests.

5.4 Spontaneous Exchange of Infor Foreign Competent Authority

5.4.1 As stated in Chapter-1I, under the DTAAs and the Multilateral Convention, information
may be exchanged on a spontaneous basis, i.e., in the absence of a specific request by the
requesting country. The foreign Competent Authority, in appropriate cases, where he comes
across information that might be of interest to India for its tax purposes, may send the information
without any specific request made by the Indian Competent Authority.

5.4.2 The spontaneous information so received by the Indian Competent Authority, i.e., JS
(FT&TR-I) or JS (FT&TR-II) as the case maybe, is forwarded to Member (Investigation), CBDT
who then forwards it to the jurisdictional Director General (Investigation) for carrying out the
necessary enquiries and taking appropriate action for the purposes of avoiding tax evasion and
avoidance in India. If the jurisdiction where such information is likely to be utilized cannot be
readily determined or if the information is likely to necessitate coordinated action across various
jurisdictions, the information would be forwarded to a Director General (Investigation), to be
decided by Member (Investigation) CBDT, for taking necessary action. If the information is likely
toresultin an undisclosed income of less than Rs. 500,000, normally no action needs to be taken.

5.4.3 The Director General concerned should provide feedback on the usefulness of the
information including details of action taken, additional revenue realized, penalties imposed,
prosecutionlaunched etc. in the following format.
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Table 7 : Proforma for Feedback in case of Spontaneous Exchange of Information

1. | Nameand address of the taxpayer in India

2. | Permanent Account Number of the taxpayer in India

3. | Jurisdiction from where information is received and
date of receipt

4. | Whether the information was useful - Yes or No

5. | Iftheinformation was not useful, what are the reasons,
e.g. data not readable, taxpayer not identified,
incomplete address, period of limitation over, etc.

6. | Whether the taxpayer has disclosed the information in
his tax return

7. If the information received has not been disclosed, the
details of actions taken

8. | Results of action taken as on date, for instance
assessment made, taxes collected, penalties levied,
prosecution launched etc. This information may be
updated on new developments and revised Proforma
should be sent

5.4.3 This feedback may be provided to Member (Inv.) who will forward the same to the
Competent Authority for sharing with the foreign Competent Authority.

5.4.4 Since the information is provided under the provisions of tax treaties, the guidelines on
maintaining confidentiality as provided in Chapter-VII of this Manual should be strictly
followed.

5.5 Spontaneous Information sharec yetent Authority

5.5.1 Under the provisions of the DTAAs and Multilateral Convention, the Indian Competent
Authority may provide information on a spontaneous basis if there is evidence available in India
that a person has not paid the due taxes in the foreign country/jurisdiction. Presently this
provision in not widely used but is an effective tool to prevent global tax evasion and avoidance.
Further, if we provide information on spontaneous basis to our treaty partners, we may expect
reciprocal assistance from them also.

5.5.2 Thus, during an investigation by the Investigation Wing or the assessment, if some
information which may be of relevance to foreign tax authorities, comes to the notice of the officer

concerned, the said information may be sent to the Indian Competent Authority, through the
Pr. CIT/DIT concerned.
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5.5.3 Since the information is exchanged under the provisions of tax treaties, the guidelines on
maintaining confidentiality as provided in Chapter-VII of this Manual should be strictly
followed.

5.6.1 As stated in Chapter-II, Tax Examination Abroad is another form of administrative
assistance and is possible under most of the tax treaties including DTAAs, TIEAs, Multilateral
Conventionand SAARC Agreement.

5.6.2 Tax examination abroad allows for the possibility to obtain information and assistance
through the presence of representatives of the competent authority of the requesting Contracting
State. ‘Tax Examination Abroad’ may be carried out in the following situations:

>  The written procedure required to be followed in case of exchange of information may be
time-consuming and may for that reason not be as effective as other compliance methods
when rapid action on the part of the tax administration is required, for example, in cases
involving international hiring out of labour or itinerant activities.

> In order to enable a tax administration to obtain a clear and detailed understanding of
business and other relations between a resident of a country, who is the subject of a tax
examination and his foreign associates, it is often useful to follow at close proximity, an
examination initiated in the foreign country.

>  Situations may arise, where tax auditors are unable to inspect books and records in their own
country because the laws of that country enable taxpayers to keep certain records in another
country.

»  This form of assistance is especially relevant in cases involving complex issues that are not
likely to be resolved by way of exchange of information.

5.6.3 It may be noted that the participation of authorised foreign tax officials in a tax examination
being carried out by the requested country may be passive or active. Some countries may only
permit passive participation of foreign tax officials in a tax examination. In such instances,
participation by foreign tax officials would be limited to observing relevant parts of the tax
examination and only liaising directly with the tax officials of the requested country. In such
cases, foreign tax officials would not be permitted to directly interview taxpayers or other
individuals. Other countries may permit active participation of authorised foreign tax officials.
Under such circumstances, some countries may, for example, allow foreign tax officials to
conductinterviews and examine records pertaining to the taxpayers under examination.

5.6.4 Guidelines for conducting Tax Examination Abroad as per the Module on “Tax
Examination Abroad”, in the OECD’s Manual on Exchange of Information may be referred to for
furthe guidance.

5.6.5 In cases, where a request is required to be made for Tax Examination Abroad, the CIT/DIT
concerned should make a reference to the Competent Authority, thatis JS(FT&TR-I) or JS(FT&TR-
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II) as the case maybe, with a copy to the CCIT/DGIT concerned. While making the request, full
details of the case should be given including (a) Reasons and motives for the request for Tax
Examination Abroad (b) reasons why the physical presence of their tax official(s) is required (c)
details of the specific issues requested to be examined (d) details of the preferred timing of the tax
examination and (e) any other details that may be applicable in the nominated case.

5.6.6 Appropriate proposals would be forwarded by the Indian Competent Authority to the
foreign Competent Authority requesting his assistance, depending on the domestic laws of that
country/jurisdiction. The “Tax Examination Abroad” will be coordinated by the two Competent
Authorities.

5.7 Simultaneous Examination —

5.7.1 As stated in Chapter-II, a simultaneous examination is an arrangement between two or
more parties to examine simultaneously, each in its own territory, the tax affairs of a taxpayer(s) in
which they have a common interest or related interest, with a view to exchanging any relevant
information which they so obtain. This may be useful in cases of scrutiny assessment of multi-
national corporations having operations in different countries or in transfer pricing audits.
Request for the same may also be made through the office of Competent Authority.

5.7.2 Some illustrative situations that might necessitate a Simultaneous Examination are given
below:

> Cases where apparent tax avoidance techniques or patterns involving substance versus form
transactions, controlled financing schemes, price manipulations, cost allocations or where
tax shelters are suspected;

> Suspected cases of unreported income, and tax evasion involving money laundering,
kickbacks, bribes, illegal payments, etc. ;

>  Suspected cases of tax avoidance or evasion schemes involving low taxjurisdictions;

> Cases where of consumption tax risks (triangular delivery operations, reverse charges etc.)
areidentified;

> Cases where costs are shared or charged and profits are allocated between taxpayers in
different taxingjurisdictions or more generally transfer pricing issues are involved;

»  Cases where multinational business practices, complex transactions, examination issues and
noncompliance trends are identified that may be particular to an industry or group of
industries; and

» Cases where profit allocation methods in special fields such as global trading and new
financial instruments are used.

5.7.3 Guidelines for Simultaneous Examination are given in the Module on “Simultaneous Tax
Examination”, in the OECD’s Manual on Exchange of Information which may be referred to for
guidance.
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5.7.4 Incases, where arequestis required to be made for Simultaneous Examination, the CIT/DIT
concerned should make a reference to the Competent Authority, thatis JS(FT&TR-I) or JS(FT&TR-
II) as the case maybe, with a copy to the CCIT/DGIT concerned. While making the request, full
details of the case should be given including (a) Taxpayer Name and Address (b) PAN (c)
Taxpayer’s business sector and activities (d) Details of pending proceedings under Income-tax
Act (e) Reason/Justification for simultaneous audit selection (f) Audit plan (g) Previous exchange
of information, if any: (reference numbers, date), (h) Any other relevant information.

5.7.5 Appropriate proposals would be forwarded by the Indian Competent Authority to the
foreign Competent Authority requesting his assistance depending on the domestic laws of that
country/jurisdiction. The “Simultaneous Examination” will be coordinated by the two
Competent Authorities.

5.8.1 Asstated in Chapter-II, ajoint audit means two or more countries joining together to form a
single audit team to examine issues/conduct audit of one or more related taxable persons with
cross-border business activities, involving the participating countries in which the countries have
a common or complementary interest. It also includes the taxpayer jointly making presentations
and sharing information with the joint audit team comprising officials of participating countries.
The joint audit team may include Competent Authority representatives, joint audit team leaders
and examiners/auditors from each of the participating country. Joint audits are possible under
the provisions of tax treaties.

5.8.2 An Indicative (not exhaustive) list of issues suitable for a joint audit approach is given
below:

a) TransferPricingIssues
b) Taxpayerresidency or Permanent Establishment determinations

c) Analysis of complex tax structures and entities operating in tax havens and aggressive tax
planning schemes

d) Complex business restructuring processes; Split benefit agreements (including royalty
payments)

e) Costallocationagreements

f)  Hybrid financial instruments
g) Back-to-backloans

h) Structured transactions

i)  Double-dip leases

j)  Serviceagreements and costsharing agreements
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k) Privateequity funds
1)  Dealings with sourceissues

5.8.3 Guidelines for conducting joint audits are provided in the 2010 report on “Joint Audit” by
the Forum on Tax Administration of the OECD which may be referred to for guidance.

5.8.4 In cases, where a request is required to be made for Joint Audit, the CIT/DIT concerned
should make a reference to the Competent Authority, that is, [S(FT&TR-I) or JS(FT&TR-II) as the
case maybe, with a copy to the CCIT/DGIT concerned. While making the request, full details of
the case should be given including (a) Taxpayer Name and Address (b) PAN (c) Taxpayer’s
business sector and activities (d) Details of pending proceedings under the Income-tax Act (e)
Reason/Justification for simultaneous audit selection (f) Audit plan (g) Previous exchange of
information, if any: (reference numbers, date), (h) Any other relevant information.

5.8.5 Appropriate proposals would be forwarded by the Indian Competent Authority to the
foreign Competent Authority requesting his assistance depending on the domestic laws of that
country/jurisdiction. The “Joint Audit” will be coordinated by the two Competent Authorities.

5.9 Incoming Automatic Exchangec

5.9.1 Introduction

As stated in Chapter-1II, the G20 countries have endorsed the new global standards on AEOI
and India will be receiving and sending information automatically under the new standards from
2017 and under the proposed IGA under FATCA from September, 2015. The new global
standards and the scope of exchange therein, including under the IGA will be discussed in the
next Chapter. In the following paragraphs, the guidelines for handling the information currently
received under the non-standard format are given.

5.9.2 Nature of Information Received

Under the non-standard format, India receives information on an automatic basis from some
of its treaty partners which typically contains information about Indian residents receiving
income in the form of interest, dividend, salary, pension etc. in foreign countries. The information
received currently could not be utilized optimally since in many cases the information is not
complete, it is in different formats, does not contain PAN or full address and there is no matching
facility available. Further, it is received only from countries having high standards of disclosure
and compliance and not from offshore financial centres where the unaccounted money is more
likely to be located. Despite the above constraints, the Directorate of Intelligence and Criminal
Investigation (I&CI) have used some of the information gainfully and identified cases of tax
evasion, which are at differentlevels of processing, investigation and assessment.

5.9.3 Forwarding of Information to Directorate of I1&CI

The data/information under the Automatic Exchange of Information is received by the
Competent Authority, thatis, JS (FT&TR-I) and JS (FT&TR-1I), as the case maybe, from the foreign
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Competent Authority. This data/information is forwarded by the Competent Authority to DGIT
(I&Cl) in a secured manner.

5.9.4 Handling of Information by Directorate of 1&CI
Onreceipt of the information, the DGIT (1&Cl) should:

1. Accessthedata, examineits integrity, and convert the data into usable format with the help of
an utility provided by Pr. DGIT (Systems).

2. Segregate the datainto PAN and non-PAN.

3. Populate PAN in the non-PAN data/information wherever possible with the help of a utility
provided by Pr. DGIT (Systems). Till the utility is made available, PAN population shall be
done by using alternate methods.

5.9.5 Use of non-PAN data/information

(@) Out of the non-PAN data, cases shall be selected for enquiry to verify the information for the
purposes of proceedings under the Income-tax Act by DIT(I&CI), New Delhi, who is
designated as the Nodal Officer, on the basis of monetary threshold limit or any other criteria
prescribed by DGIT (1&CI) for the respective financial year.

(b) Selection of cases for enquiry in respect of the data/information received in a financial year
shall ordinarily be made by 31st December of the following financial year.

(c) After selection, the case shall be sent by the nodal officer to the jurisdictional DIT (1&CI), who
shall assign the case for enquiry to the officer within hisjurisdiction.

(d) After enquiry, report on actionable cases shall be sent by the DIT (I1&CI) to the jurisdictional
CIT/DIT for taking necessary action in accordance with the provisions of the Income-tax Act,
1961.

(e) Thenon-PAN data/information which has not been selected for enquiry shall be maintained
by the Nodal Officer in a database and linked to additional information received
subsequently in that case for consideration of selection for enquiry. In addition to the above,
the non-PAN information may be disseminated to the CCIT/DGIT concerned on the basis of
territorial jurisdiction for appropriate action. The mode of such dissemination may be
decided in consultation with the Pr.DGIT (Systems).

(f) The Nodal Officer on specific request by the DGIT(Inv.) or DIT(Inv.) shall provide the non-
PAN data/information after matching with the name and other identifying features, if
available in the database.

5.9.6 Use of PAN data/information

(@) ThePAN data/information shall be forwarded by the Nodal Officer to Pr. DGIT (Systems) to
match the information with the Return of Income and ascertain as to whether corresponding

income/transactions have been disclosed in the return, where the returns of income have
been filed.
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(b) The Pr. DGIT (Systems) shall provide case-wise result of analysis to the Nodal Officer.

(c) After analysis, in cases where prima facie, the corresponding income/transactions is not
disclosed either partly or fully in thereturn of income for the relevant assessment years and,
the assessment or re-assessment proceedings for any of the assessment years is pending, the
Pr. DGIT (Systems) shall push the relevant data/information to the assessing officer for
taking necessary action.

(d) In cases other than those mentioned in para (c), where prima facie, the corresponding
income/transaction is not fully or partly disclosed in the return of income, or the return of
income has not been filed, the Nodal Officer shall:-

(i) segregate the data on the basis of a monetary threshold to be decided by DGIT (1&CI)
with the approval of Member(Inv.);

(ii) forward the cases above that monetary threshold to the jurisdictional DIT(I1&CI) for
enquiry;

(iii) consider usage of information below the monetary threshold, including dissemination
to the Pr. CCIT(CCA) for enquiry under the provisions of Income-tax Act and feedback,

which shall be decided by DGIT(I1&CI) on the basis of the quantum of information, value
and other relevant criteria with the approval of Member(Inv.).

5.9.7 Procedure for obtaining additional Information

During the enquiry either by the officers of 1&CI or the assessing officer, the person to whom
the information relates, denies the transaction fully or partly, or does not respond to the notices
issued by the officer who is conducting the enquiry, the officer concerned may obtain the evidence
inrespect of that transaction from the treaty partner as per the procedure prescribed in chapter III
of this manual for completing the enquiry/ proceedings.

5.9.8 Feedback on use of Information under Automatic Exchange

The DIT(1&CI) or Pr. CCIT (CCA), as the case may be, shall submit feedback to the Nodal
Officer on the result of the enquiry/proceedings within one month of completion of
enquiry/ proceedings in the following format.

Table 8 : Feedback of the Information received under AEOI in non-standard Format

1. | Nameand address of the taxpayer in India

2. | Permanent Account Number of the taxpayer in India

3. | Jurisdiction from where information received and
date of receipt

4. Whether the information was useful - Yes or No

If the information was not useful, what are the reasons,
e.g. data not readable, taxpayer not identified,
incomplete address, period of limitation over, etc.
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6. | Whether the taxpayer has disclosed the information in
his tax return

7. | If the information received has not been disclosed, the
details of actions taken

8. | Results of action taken as on date, for instance
assessment made, taxes collected, penalties levied,
prosecution launched etc. This information may be
updated on new developments and revised Proforma
should be sent

Supplementary feedback shall be sent by Pr. CCIT(CCA) in cases where penalty has been
imposed and also when prosecution is launched. The Nodal Officer shall forward the same to
Competent Authority for transmission to the foreign Competent Authority. The DGIT (I1&CI)
shall on the basis of feedback received from DIT(I&CI) or Pr. CCIT(CCA) compile the gist of
significant findings and forward the same to the Investigation Division of CBDT on a quarterly
basis.

5.9.9 Small Tax Effect

Where the information is likely to result in an undisclosed income of below Rs. 500,000, the
DGIT(I&CI) shall not ordinarily disseminate such data/information for enquiry/ proceedings.

5.10 Outgoing AEOI under non-stan _

510.1 Consequent to the G20 leaders’ declaration of Las Cabos in 2011, India has transmitted
about 2 million pieces of information relating to F.Y. 2009-10, 2010-11 and 2011-12 to more than
fifty of its treaty partners. This information has been collected from Form 15CA filed by the
remitters.

510.2 Feedback received from our treaty partners indicated that in most of the cases, the
information provided by India was not usable as it was not in authorized OECD format and there
were errors. In view of the above and in view of the adoption of the new global standard, the
practice of sending information automatically collected from Form 15CA has now been
discontinued.
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CHAPTER-VI

ASSISTANCE FROM FOREIGN COUNTRIES UNDER
OTHER LEGAL INSTRUMENTS

Information and other forms of assistance can also be requested through Mutual Legal
Assistance Treaties (MLATs) through Ministry of Home Affairs, particularly with
countries/jurisdictions with which there is no tax treaty. Information/evidence obtained
through MLATS can also supplement the information received under tax treaties when a criminal
complaint is made for tax evasion on the basis of information received under tax treaties.
Information can also be obtained through Egmont Group of Financial Intelligence Units (FIUs)
which may be further supplemented by making further requests under tax treaties/ MLATs. The
officers of the tax department are encouraged to make use of these avenues for the purposes of
investigation and assessment.

6.2 Mutual Legal Assistance Treaties _

6.2.1 The MLATSs are legal instruments through which the Contracting States agree to provide
each other with the widest measures of mutual legal assistance in criminal matters. The scope of
cooperation is different in different MLATSs but is normally quite wide and may include the
following;:

» Provision of information, documents and other records

Taking of evidence and obtaining of statements of persons

Location and identification of persons and objects

Execution of requests for search and seizure

Measures to locate, restrain and forfeit the proceeds and instruments of crime
Facilitating the personal appearance of the persons giving evidence

Service of documents includingjudicial documents

Delivery of property, including lending of exhibits

YV V. V V V VYV V V

Other assistance consistent with the objects of the MLAT which is not inconsistent with the
law of the requested State (catch all provision)

6.2.2 Since offences under direct taxes fall within the category of economic crimes, the MLATSs can
be used subject to the conditions contained therein, for seeking the above-mentioned wide range
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of assistance for tax purposes also. It is pertinent to note some of the forms of assistance available
under the MLATs may not be possible under the tax treaties, and thus if those types of assistance
is required from a foreign country the same may be requested under MLATs. Further, on
examination of information obtained under the tax treaties, if a need is felt to receive additional
and wider range of assistance from a foreign country, request for the same can be made under the
MLATSs. The MLATSs can also be used for seeking assistance from countries with which there isno
tax treaty such as Hong Kong.

6.2.3 In some of the MLATS, the requirement of dual criminality needs to be satisfied and thus
requests need to be framed appropriately. For instance, in many countries “tax evasion” (under
reporting of income) is not a crime but “tax fraud” (scheme of lies, use of false documents /
information to deceive the tax authorities) is a crime and in such cases, the fact of tax fraud needs
to be brought out clearly while seeking assistance under MLATs.

6.2.4 As on 1st May, 2015, India has entered into MLATs with 38 countries (Annexure-H). The
text of these treaties is available at the website of Central Bureau of Investigation.

6.2.5 Under MLAT, exchange of information takes place between authorities designated as
‘Central Authority’ in the requesting and requested state. In India the ‘Central Authority” is the
Joint Secretary, Internal Security Division-II, Ministry of Home Affairs (MHA), NDCC Building
(1stFloor), Jaisingh Road, Near Jantar Mantar, New Delhi-110001.

6.3.1 Nodal Officerin CBDT

For the purpose of MLAT, the Nodal Officer in CBDT is Director/Dy. Secretary
(Investigation-I), CBDT, Ministry of Finance, Room No. 243-F, North Block, New Delhi, Tele-fax:
011-23093902. Requests under the MLAT should be sent by the CIT/DIT concerned to the Nodal
Officer in CBDT who, after examining the request, will forward it to the Central Authority in
MHA. Norequest should be sent directly to the MHA.

6.3.2 Issues to be keptin mind while Making Requests under MLAT

(a) Before making a request under MLAT to a country, relevant provisions of the MLAT with
that country should be seen as the requirements differ from country to country.

(b) The request forms are different for different countries depending on the nature of requests.
These are generally available on the website of the Central Authority of respective
Governments. Search on internet may help if specific website is not known. Further
information regarding MLAT is available on the website of the Ministry of Home Affairs and
CBI. Reference of certain relevant and useful material - “ Requesting Mutual Legal Assistance in
criminal matters from G20 countries - A Step-By-Step Guide (2012)” and “Requests for Mutual
Legal Assistance in Criminal Matters - Guidelines for Authorities Outside of the United Kingdom -
2015”, which are available on Internet, may be made which could provide useful guidance in
thisregard. Further assistance / information in this regard may be obtained from the office of
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the Central Authority in MHA at New Delhi, as stated above, or Director / Dy. Secretary
(Investigation-I), CBDT, Ministry of Finance, Room No. 243-F, North Block, New Delhi,
Telefax: 011-23093902.

The MLAT can be used for assistance only in criminal matters emanating out of proceedings
under direct taxes and not for other tax enquiries. Criminal investigation in direct taxes
denotes investigation into an offence under the provisions of the Income-tax Act or Wealth-
tax Act. Therefore, while making the reference, it is important to highlight the tax offence
committed/being investigated. A description of nature of the criminal matter (in particular,
whether it relates to an investigation, a prosecution, or other matter, and details of the offence
committed or alleged) and a statement setting out a summary of the laws contravened needs
to be given in the request. In this connection, it may be mentioned in the request under MLAT
that Income Tax investigations and proceedings involve both civil and criminal
consequences. Tax investigations conducted under the Income-tax Act may lead to criminal
consequences which include rigorous imprisonment up-to 7 years with fine for wilful
attempt to evade tax under section 276C(1) of the Income-tax Act, besides civil consequences
of tax, interest and penalty. Section 277 of the Income-tax Act, inter alia, provides that if one
furnishes false statement in declaration, etc. even during investigation by an Investigating
Officer, he shall be punishable with rigorous imprisonment up-to 7 years with fine.

In addition to the above, a request under MLAT should include the following - (a) statement
regarding the maximum punishment / penalty for the offence to which the criminal matter
relates; (b) a summary of the relevant facts including, in particular, the circumstances
indicating their connection with any evidence sought in the requested jurisdiction; (c) full
particulars of persons under investigation and/ or prosecution including name, gender, date
of birth, nationality /residence, passport or travel document number, etc.; (d) a description of
the purpose of the request and of the nature of the assistance being sought; (e) relevance of the
required evidence (the manner in which the evidence is expected to assist in the investigation
or to be used in the prosecution); (f) details of the procedure that the requesting jurisdiction
wishes the requested jurisdiction to follow in giving effect to the request, including details of
the manner and form in which any information, document or thing is to be supplied under
the request; (g) if confidentiality of the request is required, a statement expressing the
requirement supported by reasons, why confidentiality is needed; (h) if the original of a
document, etc. is requested, a statement specifying the reason for requiring the original; (i)
details of the period within which the requesting jurisdiction wishes the request to be
complied with; (j) any other information which may assist the requested jurisdiction in
giving effect to the request.

Itis also useful to have a glimpse of the relevant laws in the requested country because under
the relevant MLAT, it could be provided that the request from India can be executed only in
accordance with domestic laws of the requested state. It will strengthen the request if it is
explained in the Letter of Request (LOR) that the offence committed/being investigated in
India has not only violated various Indian laws like Income-tax Act, Indian Penal Code, Oath
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Act, Evidence Act, etc., as the case may be, but would have also constituted an offence in the
requested state had it been committed in that country. This may enhance the possibility of
getting information from the requested state.

(f) Relevant supporting evidence like Income-tax return, copy of seized document(s), relevant
portion of statement [along with the legal admissibility of statement recorded by the Income-
tax authority under section 131/ 132(4), etc.], relevant provisions of Income-tax and other
law, etc. may be enclosed with the request to demonstrate the above. It may also be
demonstrated that the requestis in accordance with relevant clause(s) of MLAT.

(g) Itis desirable that the draft of the request by the ‘Central Authority” of India (MHA) to the
‘Central Authority” of the foreign jurisdiction concerned is prepared by the Income-tax
authority concerned as he is better placed to appreciate the facts and offences under direct
taxes than MHA officials. Such draft may be enclosed with the letter addressed to the Indian
Central Authority.

6.3.3 Use of Information and Confidentiality

The information received under the MLATSs should be kept confidential in accordance with
the terms of the agreement including the conditions of use which may be imposed by the country
providing the information. The information should be handled as per the principles of
confidentiality prescribed in Chapter-VIII of the Manual. Further, the information received under
MLAT could be used only for that purpose for which the same has been received. If it is intended
to use the information for any other purpose, prior permission of the requested jurisdiction must
be obtained. For example, Article 7 of MLAT with USA in thisregard reads as under:

“The Central Authority of the Requested State may request that the Requesting State not use any
information or evidence obtained under this Treaty in any investigation, prosecution, or proceeding
other than that described in the request without the prior consent of the Central Authority of the
Requested State. If the Requested State makes such a request, the Requesting State shall comply with
the conditions.”

6.4.1 Exchange of Information between FIUs

The Egmont Group is an informal network of FIUs established with a view to have
international cooperation including information exchange in the fight against money laundering
and financing of terrorism. As on 1st May, 2015, FIUs of 147 countries are part of the Egmont
Group. The FIUs of the Group exchange information in accordance with Egmont Principles for
Information Exchange and Operational Guidance for FIUs, which is available on the Internet. The
tax authorities may request information available with FIUs of other countries through FIU-IND
(the Indian FIU) using the information exchange mechanism of the Egmont Group.

6.4.2 Nodal Officerin CBDT
For the purpose of information from Egmont Group, the Nodal Officer in CBDT is
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Director/Deputy Secretary (Investigation-IV), CBDT, A.R.A. Centre (Ground Floor), E-2;
Jhandewalan Extension, New Delhi - 110055. Tele-fax:011-23547511 [email ID: dirinv4cbdt-
itax@nic.in]. Requests in this regard should be sent by the CIT/DIT concerned to the Nodal
Officer in CBDT who, after examining the request, will forward it to FIU-IND. No request should
be sent directly to the FIU-IND.

6.4.3 MoU between FIU and CBDT

On 20th September, 2013, a Memorandum of Understanding (MoU) was entered into
between FIU and CBDT (copy at Annexure-I) in which it has been provided that if CBDT requires
information from a foreign FIU, a request will be made to FIU-IND in EGMONT prescribed
proforma in electronic format and CBDT shall abide by the conditions that may be imposed by the
foreign FIU on the use of information provided by the foreign FIU.

6.4.4 Issuestobekeptin mind while Making Requests under Egmont Group

(@) The request should be made in EGMONT prescribed format which is available in Egmont
operational guidance, a copy of whichis also enclosed as Annexure-J.

(b) The request for intelligence should be self-contained. It may include the facts relating to the
offence committed / under investigation, laws violated, their civil and criminal nature and
tax/ penalty/prosecutions under different provisions of law.

(c) Relevant provisions of law may be reproduced and scanned copies of relevant evidence, as
may strengthen the request, may be incorporated in the request.

6.4.5 Use of Information and Confidentiality

6.4.5.1 The information received under the Egmont Group of FIUs should be used only for that
purpose for which the same has been received and should be kept confidential in accordance with
the terms of the agreement including the conditions of use which may be imposed by the country
providing the information. If it is intended to use the information for any other purpose, prior
permission of the requested jurisdiction must be obtained. The information should be handled as
per the principles of confidentiality prescribed in Chapter-VII of the Manual.

6.4.5.2 As perPara 14 of the MoU between FIU-IND and CBDT, the information provided by FIU-
IND will not be used as evidence in any departmental or judicial proceedings. The information
provided is in the nature of intelligence and not evidence. The source/identity of the entity from
whom the information is received or the name of the officer who has forwarded the information
shall also not be disclosed in any departmental or judicial proceeding.

6.4.5.3 It does not appear necessary to take prior permission of the requested jurisdiction before
making reference under DTAA /TIEA/MLAT on the basis of intelligence received from FIU-IND
with a view to collect evidence because the source of the intelligence is not to be disclosed in such
reference and the reference is part of investigation by the Income-tax authority. However, where
such a request is made, it should be ensured that there is no indication in the reference that the
information has been received from FIU.
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CHAPTER-VII
CONFIDENTIALITY

7.1.1 Confidentiality of taxpayer information has always been a fundamental cornerstone of tax
systems. The tax administration is obliged to keep the information submitted by the taxpayers,
including their sensitive financial and personal information, confidential and is required to take
steps to ensure that they are not disclosed inappropriately, either intentionally or by accident. The
citizens and Government of a country/jurisdiction will accordingly agree to exchange
information with another country only if the information exchanged is kept confidential, used
only for the specified purposes and disclosed only in accordance with the agreement on the basis
of whichitis exchanged.

7.1.2 In many countries, Governments have given commitments to their citizens through
Parliament/Senate that information will not be provided under the tax treaty if the recipient
country has not complied with its obligations under the agreement to protect the confidentiality
of information and using the information solely for collecting and enforcing taxes covered by the
agreement.# Further, in many countries, in taxpayer charters, Governments have recognized that
the taxpayers have a right to expect that their information will remain confidential. In addition,
the offshore financial centres have agreed to exchanging information under tax treaties, only if the
information is treated as confidential and used for the purposes specified in the agreement
through which it is exchanged. Any breach of these requirements may provide an excuse to them
not to provide informationin future.

7.1.3 One of the “Terms of Reference” for the peer review assessment of the Global Forum
requires that the receiving jurisdiction should ensure that safeguards are in place to protect the
confidentiality of information exchanged. Since all members of the Global Forum participate in
the process of peer review on an equal footing, any unauthorized disclosure, either intentionally
or by accident, in addition to bilateral action by the country/jurisdiction concerned may also lead
to multilateral action by the members of the Global Forum by refusing to provide information
unlessremedial action is taken.

714 1t is, therefore, essential that for continued assistance by our treaty partners, the
information received should be kept confidential and should be used and disclosed as per the
terms of the agreement. The officers of the tax department should ensure that no inappropriate
disclosure is made either intentionally or by accident or carelessness.

# See the text of opening statement made by Mr. Robert B. Stack, Treasury Deputy Assistant Secretary
(International Tax Affairs), USA before the Senate Committee on Foreign Relations on 26th February, 2014
(http:/ /www.treasury.gov/resource-center/ tax-policy / Documents/ OTPTest-2014-1-26-Stack-SenFR.pdf)
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7.2 Confidentiality Provisions unde _

7.2.1 The provisions relating to confidentiality of information exchanged under the tax treaties
are contained in Article 26(2) of the Model DTAA, Article 8 of the Model TIEA, Article 22 of the
Multilateral Convention and Article 5(1) of the SAARC Limited Multilateral Agreement.
Although there may be some differences in the language of the individual agreements, the
provisions and the principles contained in all these tax treaties are generally similar. These have
been explained most recently in the OECD Commentary to Article 26 of the Model Tax
Convention as amended in 2014 and are widely accepted as the international standards and are
explained below in some detail.

7.2.2  Article26(2) of the OECD Model DTAA provides that:

“Any information received under paragraph 1 by a Contracting State shall be treated as secret in the
same manner as information obtained under the domestic laws of that State and shall be disclosed only
to persons or authorities (including courts and administrative bodies) concerned with the assessment
or collection of, the enforcement or prosecution in respect of, the determination of appeals in relation to
the taxes referred to in paragraph 1, or the oversight of the above. Such persons or authorities shall use
the information only for such purposes. They may disclose the information in public court proceedings
or in judicial decisions. Notwithstanding the foregoing, information received by a Contracting State
may be used for other purposes when such information may be used for such other purposes under the
laws of both States and the competent authority of the supplying State authorises such use.”

7.2.3 The provision states that information received under the provisions of a tax treaty shall be
treated as secret in the same manner as information obtained under the domestic laws of the
receiving State. It goes on to provide the purposes for which the information may be used and
limits the disclosure of the information to persons or authorities (including courts and
administrative bodies) involved in the:

> assessment;

»  collection;

» enforcement;

»  prosecution;and

> determination of appeals

inrelation to the taxes with respect to which information may be exchanged under the treaty. The
information can also be disclosed to oversight bodies, which includes bodies which supervise the
work of tax administration and enforcement authorities as part of the general administration of
the Government.

724 The above referred persons or authorities can use the information only for tax purposes
and may disclose the information during their proceedings if such proceedings are open to public,
or in their judicial verdicts. Once the information becomes public in this way, the information can
be used for other purposes.
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7.2.5 Thus, the information received in the first instance would be used by tax authorities
including the Assessing Officer and the CIT (Appeals), who will complete the assessment and
decide the appeal and at this stage a copy of the order would be available only to the assesse. These
authorities do not conduct public proceedings that public can attend, and thus the information
will not be made public. However, when the matter comes before the ITAT/High
Court/Supreme Court, the same would amount to public court proceedings and once the
information is used in these proceedings and an order is passed, the same would be in the public
domain. Similarly, once a prosecution is launched in a regular criminal court based on
information received through a treaty and the court takes cognizance, the prosecution in the form
of a complaint or charge-sheet would necessarily contain details of tax evasion and its
culmination would amount to a judicial decision. The information may become public in this
manner also and may be used by other law enforcement agencies dealing with corruption, money
laundering, terrorist financing etc.

7.2.6 Para12 of the OECD Commentary to Article 26 of the Model Tax Convention makes it clear
that the information received can be shared with the taxpayer or its proxy in cases where the
information is likely to be used against him, for giving an opportunity of being heard. However,
only the information which is relevant to him or is likely to be used against him should be
provided to the taxpayer. The letter/email of the foreign Competent Authority should not be
shared although the contents of the letter / extracts may be shared. The information which is used
against the taxpayer may be made part of the assessment order. However, only the information
which is relevant to the taxpayer and which is actually used against him should be included as
part of the assessment order. The letter of the Competent Authority, under no circumstance
should be made part of the assessment order, e.g. by scanning and pasting in the order, although
therelevant contents of the letter/extracts may be included.

7.2.7 The Commentary in Paragraph 13 states that once information is used in public court
proceedings or in court decisions and thus rendered public, it is clear that from that moment such
information can be quoted from the court files or decisions for other purposes even as possible
evidence. But this does not mean that the persons and authorities concerned are allowed to
provide onrequest additional information received by them.

7.2.8 The Commentary in Para 12 also states that the information received under the tax treaties
may not be disclosed under the domestic information disclosure laws such as freedom of
information or other legislation that allows greater access to governmental documents. Further,
the information received from foreign Government is exempt under section 8(1)(a) and 8(1)(f) of
the Right to Information Act, 2005, and thus the information cannot be disclosed under the said
Act. It may also be noted that the Supreme Court in the case of Girish Ramchanda Deshpande vs.
Central Information Commissioner & Ors., SLP (Civil) No. 27734 of 2012, has held that the details
disclosed by a person in his income tax returns are “personal information” which stand exempted
under clause (j) of section 8(1) of the Right to Information Act, 2005, unless it involves a large
public interest.
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7.29 The Commentary in Paragraph 11makes it clear that the confidentiality rules apply to all
types of information exchanged including both information provided in a request and
information transmitted in response to a request. Thus, the confidentiality rules cover, for
instance, competent authority letters, including the letter requesting information.

7.2.10 It has also been stated in Paragraph 11 of the Commentary that in situations in which the
requested State determines that the requesting State does not comply with its obligations
regarding the confidentiality of the information exchanged under Article 26, the requested State
may suspend assistance under this Article until such time as proper assurance is given by the
requesting State that those obligations will indeed be respected.

7.3 Domestic Provisions for Maintai ty and Precedence of Treaty
Provisions

7.3.1 Asstated above, the tax treaties provide that information received under the provisions of
a tax treaty shall be treated as secret in the same manner as information obtained under the
domestic laws of the receiving State. The Indian tax authorities are required to keep the taxpayer
information received by them confidential under section 138 of the Income-tax Act, and these
provisions would be applicable for the information received under tax treaties also.

7.3.2 Section 138 of the Income-tax Act, read with notifications issued under that section,
provides that, subject to certain exceptions, no public servant shall furnish any information
contained in any statement made, return furnished or accounts or documents produced under the
provisions of the Act, or in any evidence given, affidavit or depositions made in the course of any
assessment proceedings under the Act. Section 280 of the Income-tax Act provides that if a public
servant furnishes any information or produces any document in contravention of the above, he
shall be punishable with imprisonment which may extend to six months and shall also be liable
for fine.

7.3.3 The provisions of sections 138 and 280 would also apply in case of information received
under the tax treaties including the competent authority letters and the letters requesting the
information. Thus, any unauthorized disclosure by a public servant may attract action under
section 280 in addition to administrative actions.

7.34 The international standards, as monitored by the Global Forum, also require that the
domestic legislation should have provisions to ensure that all treaty obligations are respected
under the domestic law. This may be done through a specific provision in the domestic law or
through judicial interpretation that the provisions of tax treaties take precedence over domestic
law in case of inconsistencies. The Global Forum in its Peer Review reports examines this aspect
and has noted different approaches to address the same.

7.3.5 Under the Indian jurisprudence, the provisions of international agreements take
precedence over domestic or municipal laws. The Hon’ble Supreme Court in the case of Azadi
Bachao Andolan reported in (2004) 10 SCC 1, has held that provisions of agreements entered into
under sections 90 and 90A of the Income-tax Act, 1961 would operate even if inconsistent with the
provisions of domestic law. Accordingly, even if the domestic laws such as section 138 allow
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sharing of taxpayer information in certain circumstances, such sharing of information received
under tax treaties is not possible if the same is not allowed under the provisions of the tax treaties.

7.3.6 The Commentary on Double Taxation Convention by Klaus Vogel explains the provisions
of confidentiality in tax treaties and their precedence over domesticlaw in the following words:

“Apart from that, the fifth sentence of Article 26(1) envisages the possibility for persons authorized to
use the information to disclose it in public court proceedings or in judicial decisions. This refers
exclusively to court proceedings within the meaning of the third and fourth sentences of Article 26(1),
i.e., cases dealt with by fiscal courts or in penal proceedings for fraud or other tax offences. Once
information has thus been disclosed, it should be regarded as common knowledge and ceases to be
subject to the restrictions on the uses to which it may be put under the third and fourth sentences of
Article 26(1) of Model Convention. However, the Model Convention does not allow any disclosure
outside court proceedings or for reasons other than those named in Article 26. To the extent that
domestic rules on secrecy in tax matters envisage such possibilities for disclosure, they are not
applicable to information received under the international exchange of information system.”

7.4 Use of Information Received for —

74.1 Article 26 of the OECD Model Tax Convention provides that information received by a
Contracting State may be used for other purposes when such information may be used for such
other purposes under the laws of both States and the competent authority of the supplying State
authorises such use.

7.4.2 In most of the old Indian treaties (before 2009), there is no such provision and thus the
information exchanged under those treaties may not be used for other purposes. However, most
of the DTAAs and TIEAs entered into or modified after 2009 by India contain the above provision
permitting use of information for non-tax purposes. Similar provisions are contained in the
Multilateral Convention also, but not in SAARC Agreement. Annexure-A, which lists the
countries/jurisdictions with which India has a tax treaty, contains a column indicating whether
the information received can be used for non-tax purposes also with the consent of the supplying
State.

74.3 The import of such a provision has been explained in OECD Commentary to Article 26 of
Model Tax Convention in the following words:

“12.3 Information exchanged for tax purposes may be of value to the receiving State for purposes in
addition to those referred to in the first and second sentences of paragraph 2 of Article 26. The last
sentence of paragraph 2 therefore allows the Contracting States to share information received for tax
purposes provided two conditions are met: first, the information may be used for other purposes under
the laws of both States and, second, the competent authority of the supplying State authorises such use.
It allows the sharing of tax information by the tax authorities of the receiving State with other law
enforcement agencies and judicial authorities in that State on certain high priority matters (e.g. to
combat money laundering, corruption, terrorism financing). When a receiving State desires to use the
information for an additional purpose (i.e. non-tax purpose), the receiving State should specify to the
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supplying State the other purpose for which it wishes to use the information and confirm that the
receiving State can use the information for such other purpose under its laws. Where the supplying
State is in a position to do so, having regard to, amongst others, international agreements or other
arrangements between the Contracting States relating to mutual assistance between other law
enforcement agencies and judicial authorities, the competent authority of the supplying State would
generally be expected to authorise such use for other purposes if the information can be used for similar
purposes in the supplying State. Law enforcement agencies and judicial authorities receiving
information under the last sentence of paragraph 2 must treat that information as confidential
consistent with the principles of paragraph 2.”

744 Thus, the information received under the tax treaties can be used for non-tax purposes
including for the purposes of combating money laundering, corruption and terrorist financing, if
such use is permissible under the laws of the supplying State and the competent authority of the
supplying State gives its consent for the same.

7.4.5 However, normally the supplying State would not give its consentin a general manner and
thus request for sharing of information for other purposes should be made on a case-to-case basis,
clearly specifying the grounds for believing that the information may be useful for other purposes
such as money laundering, corruption and terrorist financing.

7.4.6 Inaddition, as stated above, if the information becomes public in public court proceedings,
for instance during a complaint filed by tax authorities for tax evasion, the same can be used for
other purposes.

7.5 Administrative Policies and Prac

7.5.1 Introduction

In addition to the legal provisions as stated above, as per international standards, the
jurisdiction receiving the information should have adequate administrative policies and practices
to effectively implement their treaty and domestic law obligations. These policies and practices
which are applicable to information received under the provisions of the tax treaties are
summarized in the following paragraphs.

7.5.2 Classification of Treaty Exchanged Information

The information received under tax treaties needs to be safeguarded since its unauthorized
disclosure may cause embarrassment to the Government. Accordingly, the information received
from a treaty partner is classified as “Confidential” in terms of the Departmental Security
Instructions issued by the Ministry of Home Affairs. These Instructions that provide guidelines
for handling “Confidential Papers”, are summarized below:

> A confidential paper is intended for a perusal of a limited number of persons who have direct
concern with the subject manner. It should be addressed to an officer by name and should be
opened by the addressee by name or in his absence by an officer performing his duties
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The confidential papers should be keptin safe custody in alocked safe or steel almirah

The confidential papers should move from one office to other in a single sealed cover
addressed by name and marked “Confidential”

All confidential documents when sent by post should be enclosed in double covers. The inner
cover should be marked “Confidential” and sealed with the metal departmental seal giving a
distinct and clearly legible impression on the sealing wax, and addressed by name to the
officer for whom it is intended. The number of the documents and particulars of the
enclosures, if any, should also be mentioned on the inner cover. The outer cover should bear
only the name, designation and official address of the addressee and the frank of the
dispatching officer.

7.5.3 Measures for Protection of Treaty Exchanged Documents

The CIT/DIT concerned should take adequate measures for protection of treaty exchanged

information/documents which should include the following

>

>

There should be restricted entry to the building/ premises for security reasons, including the
protection of confidential tax information. Measures for security may include presence of
security guards, policies against unaccompanied visitors, security passes, etc. The
employees may wear visible badges to prevent unauthorized access to the premises by
others.

The physical documents should be stored in locked steel almirahs and cabinets and access
should be strictly controlled and on a need to know basis.

The cabin/room/chambers where sensitive data/information is stored should be locked
whennotin use.

“Clean Desk Policy” should be followed, including requiring supervisors/last employee out
of the office to spot check employees’ desks after office hours.

Electronic documents should be kept on secure servers and firewalled and password
protected to be accessed only through unique id and password with record of access by the
employee concerned. The original CDs or storage media should be kept in the personal
custody of the officer concerned.

It should be ensured that the information transmitted through mail or electronically is
transmitted securely and in the case of electronic transmission only with an appropriate level
of encryption. In cases where information is sent in CD, the same should be encrypted and
password conveyed separately.

The information, whether physical or electronic, should be disposed off in a secure manner to
ensure that they may not be used subsequently.

7.5.4 Trainingand Awareness

The CIT/DIT concerned should conduct internal training programmes on data protection
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safeguards and guidelines to maintain the confidentiality of tax treaty information. The training
programme should be updated to incorporate the evolving threat landscape. Reminders should
be issued on a regular basis which makes clear to the officers/staff posted under them of their
responsibilities with respect to confidential tax information including a clear understanding of
where they can obtain assistance, if they have questions or require assistance.

7.5.,5 Investigationfor Unauthorized disclosure

If an unauthorized disclosure takes place, the Chief Commissioner/Director General
concerned should undertake an investigation and prepare a complete report, fixing responsibility
and recommending actions to be taken against the person(s) concerned for the breach. The report
should also suggest measures to be taken to avoid similar incidents in the future. This report may
be forwarded to the Information Security Committee constituted by the Central Board of Direct
Taxes. Action for breach of confidentiality including under the conduct rules and initiation of
proceeding under section 280 of the Income-tax Act may be taken in appropriate cases.

7.6 Information Security Committee _

7.6.1 Through order dated 7th April, 2015, F. No. 500/137/2011-FTTR-III, an Information
Security Committee (ISC) in the Central Board of Direct Taxes (CBDT) has been constituted
comprising the following officers:-

(@) Member (IT), CBDT

(b) JointSecretary (FT&TR-I)
(c) JointSecretary (TPL-II)
(d) CIT(Inv.)

(e) CIT(M&TP)

(f) DIT (I&CI), New Delhi
(g) DIT (Systems-II)

Member (IT), CBDT is the Chairman of the ISC. CIT (M&TP) shall also perform the role of
Chief Information Security Officer (CISO).

7.6.2 Broad Responsibilities of ISC have been specified as under:

(a) Ratification of the Information Security Policies and Procedures (ISPP) suggested by the
CISO.

(b) Ensure thatISPPisimplemented by ensuring the involvement of the business heads.

(c) Conduct the management review of the ISPP to ensure continuing suitability, adequacy and
effectiveness of ISPP.

(d) Initiate internal and external security reviews and ensure that action is taken to rectify any
identified shortfalls.
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(e) Responsible for disciplinary action in cases of breach of ISPP.
7.6.3 Broad Responsibilities of CISO have been specified as under:
(@) Responsible for preparing, maintaining and communicating ISPP.

(b) Oversee all information security processes and serve as the focal point for all information
security issues and concerns.

(c) Ensure that responsibilities are defined for and that procedures are in effect to promptly
detect, investigate, report and resolve security incidents.

(d) Ensure that ongoing information security awareness education and training is provided to
allemployees.

(e) Provide reports to the ISC on the status of information security, policy violations and
information security incidents.
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CHAPTER-VIII

RELATED INTERNATIONAL DEVELOPMENTS IN
EXCHANGE OF INFORMATION

8.1 Foreign Accounts Tax Complian _

8.1.1 Consequent to serious concerns raised in the USA on offshore tax evasion, the United
States Senate Permanent Sub-Committee on Investigations chaired by Mr. Carl Levin submitted a
report on 17th July, 2008. The report estimated that every year, the United States loses an
estimated $100 billion in tax revenues due to offshore tax abuses and made certain
recommendations, which resulted in introduction of Foreign Accounts Tax Compliance Act
(FATCA)in 2010, which essentially has two components

(@) 30% withholding tax on US source payments made to Foreign Financial Institutions (FFIs)
unless they enter into an agreement with the US IRS to provide information about accounts
held with them by USA persons or entities controlled by USA person through the new
Chapter 4 of subtitle “A” comprising of sections 1471 to 1474 in Internal Revenue Code of
1986 of USA.

(b) Requiring U.S. persons, owning foreign accounts or other specified financial assets, to report
these on a new IRS Form 8938, Statement of Specified Foreign Financial Assets, and filing of
the same with tax returns.

8.1.2 The provisions of FATCA require Financial Institutions of other countries to enter into
agreements with IRS of USA and provide confidential client related information. However, the
domestic laws of respective sovereign nations may not permit sharing of such information
directly with USA. At the same time, non-compliance with FATCA would subject the FFIs to the
30% withholding tax on all US source payments. Recognizing that this would be neither in the
interest of USA nor of the countries where the FFIs have been established, the USA proposed
entering into Inter-Governmental Agreements (IGAs) to facilitate compliance with FATCA
without violating the domestic laws of respective countries. Under Model 1 of the IGA, the
financial institutions would be providing information to their own governments which will be
transmitted to the USA. Model 1 has two versions, Model-1A (‘reciprocal’) and Model-1B (‘non-
reciprocal’). Under Model-1A, USA would also be providing information to the Partner
jurisdiction by collecting it from its own financial institutions, although the extent of information
exchanged by it will not be fully reciprocal. Under Model-1B, USA would not be providing any
information to the Partner Jurisdiction.

8.1.3 The FFIs covered by Model 1 IGA that are not otherwise excepted or exempt pursuant to
the agreement, are required to identify US accounts pursuant to due diligence rules agreed to and
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adopted by the partner jurisdiction and report specified information about the US accounts to the
partner jurisdiction. The partner jurisdiction then exchanges the information with the IRS on an
automatic basis. Under Model 2IGA, a partner jurisdiction agrees to direct and enable all FFIs that
are located in its jurisdiction, and that are not otherwise excepted or exempt pursuant to the
Model 2IGA, to register with the IRS and report specified information about US accounts directly
to the IRS, which could be supplemented by exchange of information in specific cases as per
DTAA/Tax Information Exchange Agreement/Multilateral Convention between USA and the
said jurisdiction.

8.14 IGA based onModel 1A is not fully reciprocal in terms of information to be exchanged. The
major difference is that the USA will be entitled to receive information about non-USA entities
which have one or more US controlling persons, as determined after due diligence procedures. In
contrast, the FATCA partner will be entitled to receive information only about its resident persons
having an account in USA. No information about controlling persons or beneficial owners of
entities would be available to the FATCA partner. Further, while USA will be receiving
information including account balance or value, the FATCA partner would get information only
about the existence of the account and the interest and other income paid or credited to the
account, but not the account balance or value.

8.1.5 Even though the level of exchange of information under FATCA is not fully reciprocal, a
decision was taken to enter into an IGA Model 1A with USA on account of the following reasons:

» Non-compliance with FATCA requirements would result in Indian Financial Institutions
facing 30% withholding tax on US source payments

» Indian banks need to maintain Nostro A/cs in USA for settlement of international
transactions. They would not be able to transact business in US Dollars without being
FATCA compliant and this would seriously impede their global business

>  Most of the other countries in the world (112 as on 31st March, 2015 including all the major
economies) had agreed to enter into IGA with USA which is not fully reciprocal

> Under Article 6 of the IGA, USA has acknowledged the need for equal level of reciprocity and
the progress made in this regard will be reviewed prior to 31st December, 2016

> Indiaasamatter of policy and as a G20 member is fully supportive of the automatic exchange
of information for prevention of tax evasion and avoidance

8.1.6 The Union Cabinet in its meeting on 17th March, 2015 has given its approval to sign the
IGA Model 1A with the USA and the IGA is likely to be signed soon.

8.1.7 Under the terms of the IGA, USA will provide certain information to India, including (a)
the name, address and Indian TIN of any person that is resident of India and holds a reportable
account in USA (b) Account number (c) Gross amount of interest, US source dividends or other
income paid or credited, depending on the nature of the financial account. The above information
will be provided on an automatic basis and for the calendar year 2014, the information is expected
tobereceived before 30th September, 2015.
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8.1.8 The Standard Operating Procedure (SOP) to handle the information and utilize it for the
purposes of improving tax compliance in India including matching the same with the internal
database of the tax department while maintaining confidentiality will be finalized by the
Information Security Committee. Till the time this SOP is finalized, the procedure prescribed in
the case of information received under the non-standard format mentioned in Para 5.9.1 to 5.9.9
will be followed.

8.2 Common Reporting Standards

8.2.1 Development of the new Global Standards on AEOI
8.2.1.1 Limitation of Information Exchanged on Request Basis

Although exchange on “request basis” has resulted in improving transparency, it is also
evident that its scope is limited and offshore financial centres are obliged to provide information
only when the requesting State has some information already in its possession and the
investigation has already commenced, since the prerequisite of making requests is demonstration
of “foreseeable relevance” of the information for administration or enforcement of domestic tax
laws. The information on “request” thus may have limited effect in identifying the financial assets
hidden in offshore jurisdictions and tax havens through a complex web of entities. For instance, if
an Indian taxpayer, through a trust, has an account in a tax haven, this information can be
provided by the said tax haven only when the investigation for tax evasion through that trust is
already carried out which would not be possible in most cases.

8.2.1.2 Limitation of AEOI under non-standard Format

The need for automatic exchange of information on a “bulk” basis, without making a specific
request in this regard, has accordingly always been felt. The AEOI is possible under the DTAAs
and the Multilateral Convention and thus many countries including India have been exchanging
information automatically. However, this was not very useful in absence of a common standard
on the nature and periodicity of exchange and standard technical solutions for collection and
transmission of information. The exchange was voluntary and thus the offshore financial centres
were not part of the same.

8.2.1.3 Enactment of FATCA and Leveraging for Development of Global Standard

As stated in Para 8.1, in 2010, the USA enacted FATCA and subsequently entered into IGAs
with major economies and offshore financial centres for receiving information about US persons
holding financial accounts in other jurisdictions on an automatic basis. Leveraging on the
development of FATCA, the G20 countries including India decided to support development of a
new uniform global standard for automatic exchange of information similar to FATCA. These
new standards, known as CRS on AEQI enable every country to receive financial information
from every other country/jurisdiction on an automatic basis. Thus, the offshore financial centres
will not only be providing information to USA under FATCA but to every other country
including India in accordance with globally accepted standards. The CRS on AEOI was finalized
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by the OECD working with G20 countries and was endorsed by the G20 Leaders in November,
2014.

8.2.2 Global Adoption of the CRS on AEOI

8.2.2.1 The G20 countries first took a lead in asserting that they will adopt the new global
standards on automatic exchange of information and then gave a call to every
country/jurisdiction to adopt the new standards. In its various communiqué and declarations,
the G20 noted that adoption of the new standards on a global basis would be essential for
combating offshore tax evasion and avoidance. India as a G20 country played aleading role in this
process including seeking support and technical assistance to developing countries for adopting
the new global standards.

8.2.2.2 In keeping with the leadership role, India has also joined a group of 48 countries as “early
adopters” of the new standards and has committed to exchange information automatically by
2017 asunder:

»  First exchange in September, 2017 for new accounts (both individuals and entity) opened
after 1.1.2016 and for pre-existing (as on 1.1.2016) individual high value accounts (balance
more than USD 1,000,000)

>  Exchange in September, 2018 of pre-existing (as on 1.1.2016) individual low value accounts
and pre-existing (as on 1.1.2016) entity accounts

8.2.2.3 As on 1st May, 2015, 93 countries/jurisdictions have agreed to adopt CRS on AEOIL
Annexure-K contains a list of countries/jurisdictions including the timeline indicated by them to
exchange information automatically as per the new global standards. It is expected that other
countries/jurisdictions will be giving similar commitments in near future.

8.2.3 Main Features of the CRS on AEOI
8.2.3.1 Overview

The CRS on AEOI is a uniform global standard for the collection of financial account
information by financial institutions in participating jurisdictions in respect of account holders,
who are residents in another jurisdiction and reporting of that information to the jurisdictions’ tax
authority on an automatic basis. It has been designed with a broad scope across the following
three dimensions to ensure that meaningful information is exchanged automatically:

(@) The financial information to be reported with respect to reportable accounts includes all
types of investment income (including interest, dividends, income from certain insurance
contracts and other similar types of income) and also includes account balances and sales
proceeds from financial assets.

(b) The financial institutions that are required to report under the CRS do not only include banks
and custodians but also other financial institutions such as brokers, certain collective
investment vehicles and certain insurance companies.
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(c) Reportable accounts include accounts held by individuals and entities (which includes trusts
and foundations), and the standard includes a requirement to look through passive entities
toreporton the individuals that ultimately control these entities.

8.2.3.2 Who willreport under CRS

Under the CRS on AEOQ], the Financial Institutions are required to collect and report
information to the tax administration of their country unless they are explicitly exempt. The CRS
broadly defines a Financial Institution as:

» adepository institution;
» acustodial institution;

» aninvestmententity; or
>

an insurance company that issues or makes payments to investment linked life insurance or
annuity contracts.

Thus, the Reporting Financial institutions not only include banks and other deposit taking
institutions, but also custodial institutions, some brokers, exchange traded funds, most collective
investment entities and certain insurance companies.

8.2.3.3 What Accounts need to be Reported

Under the CRS on AEQO], the Reporting Financial Institutions are required to collect and
report the financial account information for accounts and insurance policies that they identify as
being owned or controlled by a non-resident (the Reportable Accounts). The Reportable Accounts
may be held by non-resident individuals or entities, including companies, trusts and foundations.
The due diligence procedures require Reporting Financial Institutions to look through certain
entities [passive non-financial entities (NFEs)] to report on accounts that have a Controlling
Person who is a non-resident. The Controlling Persons are the natural persons who exercise
control over an entity and corresponds to the ‘beneficial owners’ as described in the Financial
Action Task Force Recommendations. Some financial accounts are not subject to reporting,
provided specific requirements are satisfied, as they are also considered as low risk for evading
tax.

8.2.3.4 Procedure to determine that an Account holder is a Non-resident

Under the CRS on AEO], the Reporting Financial Institutions are required to undertake due
diligence procedures to identify financial accounts that have a non-resident account holder in a
Reportable Jurisdiction. The Reportable Jurisdiction is a jurisdiction with which India has entered
into an arrangement for AEOIL. However, to minimize the costs to the financial institutions and to
implement the AEOI at one go, a decision has been taken to implement the “wider approach” and
collect information about every person who is a non-resident. The due-diligence requirements
vary depending on whether the account is held by an individual or an entity, and whether the
accountis a Pre Existing ora New Account and are summarized below:
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(a)

(d)

Pre-existing individual accounts (No threshold)

i.  For Lower Value Accounts (balance less than USD 1,000,000) permanent residence
address based test based on documentary evidence

ii. For Higher Value Accounts (balance more than USD 1,000,000) - enhanced due
diligence procedures including paper record search and an actual knowledge test by
relationship manager

New individual accounts - No threshold - self-certification based on KYC/ AML rules and
the confirmation of its reasonableness

Pre-existing entity accounts (No review if balance below USD 250,000) - Financial
Institutions are required to determine

i.  Whether the entity itself is a reportable person, which can generally be done on the basis
of available information (KYC/AML procedures)

ii. Where the entity itself is not a reportable person but a passive NFE, the determination of
the residence of controlling persons

New Entity Accounts - Same assessment as in case of pre-existing entity accounts but no
threshold

8.2.3.5 Account Information which needs to be Reported

Reporting Financial Institutions are to report the following information with respect to each

Reportable Account:

1.

for accounts held by an individual - their name, address, jurisdiction(s) of residence,
Taxpayer Identification Number(s) (TIN(s)) and date and place of birth of the individual;

2. foraccountsheld by an entity -its name, address, jurisdiction(s) of residence and TIN(s);

3. for accounts held by an entity that is a passive NFE, and is identified as having one or more
non-resident Controlling Persons -
(a) thename,address,jurisdiction(s) of residence and TIN(s) of the entity; and
(b) thename, address, jurisdiction(s) of residence, TIN(s) and date and place of birth of each

non-resident Controlling Person;

4. theaccountnumber (or functional equivalent in the absence of an account number);

5. thenameand identifying number (if any) of the Reporting Financial Institution; and

6. the account balance or value (including, in the case of a Cash Value Insurance Contract or
Annuity Contract, the Cash Value or surrender value) as of the end of the relevant calendar
year or other appropriate reporting period or, if the account was closed during such year or
period, the closure of the account.
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7. ForaCustodial Account, the following information is also to be reported:-

(a) the total gross amount of interest paid or credited to the account (or with respect to the
account) during the calendar year or other appropriate reporting period;

(b) thetotal grossamount of dividends paid or credited to the account (or with respect to the
account) during the calendar year or other appropriate reporting period;

(c) the total gross amount of other income generated with respect to the assets held in the
account paid or credited to the account (or with respect to the account) during the
calendar year or other appropriate reporting period; and

(d) the total gross proceeds from the sale or redemption of property paid or credited to the
account during the calendar year or other appropriate reporting period with respect to
which the Reporting Financial Institution acted as a custodian, broker, nominee, or
otherwise as an agent for the Account Holder.

8.  For a Depository Account, the following information shall also be reported:- the total gross
amount of interest paid or credited to the account during the calendar year or other
appropriate reporting period.

9. For any other account, such as equity or debt interests in certain Investment Entities and
investment-linked insurance or annuity contracts, the following information shall also be
reported:- the total gross amount paid or credited to the Account Holder with respect to the
account during the calendar year or other appropriate reporting period, with respect to
which the Reporting Financial Institution is the obligor or debtor, including the aggregate
amount of any redemption payments made to the Account Holder during the calendar year
or other appropriate reporting period.

8.2.3.6 Competent Authority Agreement

The Model Competent Authority Agreement (CAA) provided in the standards links the CRS
and the legal basis for exchange, such as DTAA or the Multilateral Convention, allowing the
financial account information to be exchanged. The Model CAA provides for modalities of the
exchange to ensure the appropriate flow of information and contains provisions for
confidentiality, safeguards and the existence of the necessary infrastructure for an effective
exchange relationship. The CAA can be entered on bilateral or multilateral basis.

8.2.3.7 Technical Solutions

The standards contain guidance on relevant technical solutions including a schema to be
used for exchanging the information. It also provides a standard in relation to the IT aspects of the
data safeguards and confidentiality, and transmission and encryption for the secure transmission
of information under the CRS. The CRS Schema will be used for transmission of information by
the Competent Authorities. It will also be used by the Financial Institutions for the purposes of
reporting the information to their tax authorities.
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8.3 Implementation of CRS on AEC _

8.3.1 Overview

As stated earlier, India has given a commitment to implement CRS on AEOI from 2017 and
will be receiving and transmitting substantial amount of information automatically from/to a
number of countries/jurisdictions. In addition, under the IGA with USA for the purposes of
FATCA, information will be exchanged on an automatic basis with USA from September, 2015.
The steps taken for implementing the CRS on AEOI and FATCA are briefly explained below.

8.3.2 Enteringinto Agreements for Exchanging Information Automatically

8.3.2.1 The legal basis for exchange of information including on an automatic basis is provided in
the DTAAs and Multilateral Convention. The information, however, can be exchanged only
through a CAA which provides the modalities of information exchanged in accordance with CRS
on AEQ], including the requirements of confidentiality and data safeguards and the same needs
to be entered into by the Indian Competent Authority.

8.3.2.2 Fifty-one countries/jurisdictions joined a Multilateral Competent Authority Agreement
(MCAA) on 29th October, 2014 which provides a framework for exchange of information on
automatic basis as per the new global standards and signed a declaration to comply with the
provisions of the MCA A with an intended date for commencement of exchange of information on
automatic basis, which for most countries/jurisdictions is from 2017. Switzerland became the
tifty-second country to join the MCAA on 19th November, 2014 and has committed to exchange
information automatically from 2018.

8.3.2.3 India will also be joining the MCAA soon and will be able to receive information on
automatic basis from the said 52 jurisdictions as also from the jurisdictions which join the MCAA
subsequently.

8.3.2.4 With countries/jurisdictions that will not be joining the MCAA, separate CAA under the
provision of DTAA /Multilateral Convention will be entered.

8.3.2.5 It may be noted that with USA also, in addition to the IGA as stated above, a CAA will be
entered for facilitating the exchange of information on an automatic basis in accordance with the
IGA.

8.3.3 Domestic Legislation, Regulations and Guidelines

For implementing the CRS on AEOl as also FATCA, modifications in domestic laws enabling
the Financial Institutions to provide information to the CBDT and issue of necessary regulations
and guidelines is required. As a first step in this regard, amendments in sections 285BA and
271FA (and introduction of a new section 271FAA) of the Income-tax Act have been carried out
through Finance (No. 2) Act, 2014. As per new clause (k) of sub-section (1) of section 285BA, a
prescribed reporting financial institution is required to furnish a statement in respect of specified
financial transaction or prescribed reportable account to the prescribed income-tax authorities
and failure to do so will result in penal consequences. The new provisions would also override the
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provisions relating to client confidentiality for both residents and non-residents. The necessary
rules and guidelines are being formulated in consultation with financial institutions. Under the
proposed rules, the Financial Institutions will be providing information related to residents of all
the countries and not only to the residents of USA or of the countries with which bilateral
arrangements for AEOI have been agreed to. This “wider approach” for implementation of CRS
was adopted for reducing compliance burden to Financial Institutions as they would not need to
perform additional due diligence each time a new jurisdiction joins.

8.3.4 IT and Administrative Infrastructure

Implementation of CRS on AEOI also requires building of the necessary IT and
administrative infrastructure and necessary steps are being taken in this regard including for the
following

(@) Collecting the Information from Financial Institutions in the standard format for encryption
and transmission

(b) Validating the data and using it for domestic tax purposes wherever required
(c) Transmitting theinformation to treaty partnersinastandard formatin a secured manner

(d) Using the information received from treaty partners and matching the information with the
Income Tax database maintaining confidentiality and data safeguarding standards

8.3.5 Broad Responsibility for Implementing the CRS on AEOI

The responsibility for implementing the CRS on AEOI, as approved by the CBDT, is
summarized below:

> The Competent Authority (FT&TR Division) would be responsible for entering into CAA
with other countries/jurisdictions at the earliest which will provide the legal basis and
modalities for exchange of information on automatic basis

» The TPL Division will be finalizing the Rules and Form for receiving information from
Financial Institutions and will issue necessary guidelines in consultation with FT&TR
Division

»  The Directorate of [&Cl is entrusted with the work of

o receiving information from Financial Institutions under the said Rules and also ensure
their compliance

o handling theinformationreceived from USA and other treaty partners under AEOI.
»  TheSystems Directorate

o will provide necessary support to Directorate of 1&CI in handling the information
received from USA and other treaty partners under AEOI including the platform for
matching the data from Income Tax database, designing Risk assessment system,
forwarding the report of Directorate of 1&CI to the designated Assessing Officers and
designing the Feedback Report.
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o will design systems for registration of reporting entities, collection of prescribed reports
from reporting entities and managing compliance of reporting entities in consultation
with Directorate of 1&CI

o will issue the schema for receiving the information from Financial Institutions in
accordance with FATCA /CRS Schema

o will facilitate information exchange with treaty partners including USA through a
secured platform.

»> To ensure the confidentiality and data safeguard standards, the Information Security
Committee will be finalizing the Information Security Policies and Procedures to be followed
by the officers of the tax department. The ISC will also develop a SOP to handle the
information and clearly defining the roles and responsibilities of Directorate of 1&CI,
Systems Directorate and Designated Assessing Officers.

8.4 Global Forum on Transparency mation for Tax Purposes

8.4.1 Introduction

8.4.1.1 The global financial crisis of 2008 and subsequent developments in this regard highlighted
the need for enhanced cooperation amongst the tax administrators to prevent offshore tax evasion
and avoidance. A need was also felt to implement the standards of information exchange in a
transparent manner through a body where all the jurisdictions participate on an equal footing.
The G20 Leaders through their London Declaration on 2nd April, 2009, agreed to take action
against non-cooperative jurisdictions, including tax havens and stated that they stand ready to
deploy sanctions to protect their public finances and financial systems while declaring that the
“the era of banking secrecy is over”. They also gave a call to promote tax cooperation and
information exchange amongst tax administrators.

8.4.1.2 The Global Forum, originally established in 2001 by OECD member countries, was
accordingly restructured in 2009, and has now 126 countries/jurisdictions as members who
participate in the work of the Global Forum on an equal footing. The mandate of the Global Forum
is to promote the rapid implementation of the international standards of transparency and
exchange of information by every jurisdiction in the world to tackle international tax evasion and
avoidance.

8.4.2 Peer Review of Exchange of Information on Request

8.4.2.1 Since restructuring in 2009, the Global Forum through a process of Peer Review has been
examining the extent to which a jurisdiction has implemented the international standards on
transparency and exchange of information for tax purposes and suggesting ways and means by
which the deficient jurisdictions can improve and come upto the recognized international
standards. The Peer Reviews are done in two Phases. Phase 1 relates to the existence of legal and
regulatory frameworks as per international standards while Phase 2 relates to practical
implementation of those legal and regulatory frameworks. The Peer Reviews are carried out by a
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Peer Review Group (PRG) comprising of 30 member countries/jurisdictions. France is Chair of
PRG while India is a vice-chair. By virtue of being vice-chair of PRG, India is also member of the
Steering Group of the Global Forum.

8.4.2.2 The international standards against which jurisdictions are assessed provide for exchange
onrequest of foreseeably relevant information for carrying out the provisions of a tax treaty or for
the administration or enforcement of the domestic tax laws of the requesting country. These
standards have been developed with the underlying concept that exchange of information for tax
purposes is effective when relevant information is available in a jurisdiction, is accessible to the
authorities concerned and there are legal mechanisms for exchange of information with the
requesting country. Thus, the transparency and exchange of information embraces three basic
components

» availability of information e.g. with tax authorities, public registries, money laundering
authorities, banks etc.

» appropriate access to the information by way of legislative and administrative powers in the
hands of the competent authority

> the existence of exchange of information mechanisms by way of DTAAs/TIEAs/
Multilateral Convention etc.

If any of these three elements are missing, information exchange will not be effective and
jurisdictions will not be able to enforce their own laws effectively.

8.4.2.3 After completion of Phase 2 review, ratings (Compliant, Largely Compliant, Partially
Compliant or Non Complaint) are allocated on the following ten elements, divided into the three
parts, viz. (a) availability of information, (b) access to information and (c) exchanging
information. An overall rating is also allocated.

Elements of Review by the Global Forum
A. | Availability of Information

Al. | Ownership and identity information: Jurisdictions should ensure that ownership and
identity information for all relevant entities and arrangements is available to the
competentauthorities.

A2. | Accounting information: Jurisdictions should ensure that reliable accounting records
are kept for all relevant entities and arrangements.

A3. | Bankinformation: Banking information should be available for all account holders.

B. Access to Information

Bl. | Powers to access information: Competent authorities should have the power to obtain
and provide information that is the subject of a request under an exchange of
information agreement from any person within their territorial jurisdiction who is in
possession or control of such information.
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B2. | Rights and safeguards: The rights and safeguards that apply to persons in the requested
jurisdiction should be compatible with effective exchange of information.

C. | ExchangingInformation

Cl1. | Effective exchange: Exchange of information mechanisms should provide for effective
exchange of information.

C2. | Network of agreements: The jurisdictions’ network of information exchange
mechanisms should cover all relevant partners.

C3. | Confidentiality: Jurisdictions” mechanisms for exchange of information should have
adequate provisions to ensure the confidentiality of information received.

C4. | Rights and safeguards: Exchange of information mechanisms should respect the rights
and safeguards of taxpayers and third parties.

C5. | Timely exchange: The jurisdiction should provide information under its network of
agreements in a timely manner

8.4.2.4 India after Phase 1 and Phase 2 review is rated as “Compliant” on all the above ten essential
elements and accordingly was allocated an overall rating of “Compliant”. Overall rating of
number of jurisdictions are “compliant”, however, there are only nine jurisdictions other than
India which have been rated as Compliant on all the ten essential elements.

8.4.2.5 The Global Forum will be carrying out Phase 3 reviews from 2016 with revised Terms of
Reference, which will now include a requirement to maintain beneficial ownership information.
A lack of knowledge about who ultimately owns and controls legal entities and arrangements
facilitates tax evasion, money laundering and corruption. Therefore, ensuring availability of
beneficial ownership information is essential. Responding to this need and calls from G20, Phase 3
review is likely to intensify focus on beneficial ownership to ensure that all jurisdictions have
information regarding the beneficial ownership of entities operating in their jurisdiction as per
FATF standards.

8.4.3 Global Forum work on Automatic Exchange of Information

Recognizing that the Global Forum has a proven track record of fair and effective
implementation of the standards of transparency through a process where members participate
on an equal footing, the G20 countries have requested the Global Forum to take on the work of
implementation of the new global standard on automatic exchange of information, the CRS on
AEOQOIL The work of Global Forum presently being carried out in this regard has the following
components:

(@) Committing to the new standards: Almost all the members of the Global Forum, except
developing countries which are not financial centres, have committed to the new standards
and have agreed to exchange information automatically from 2017 or 2018.
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(b) Monitoring effective implementation of the standards: On request of G20 countries, the
Global Forum agreed to monitor the implementation of the new standards on AEOI through
a peer review process likely to commence in 2016. The Methodology and Terms of Reference
for the review is likely to be finalized in 2015. This work will be done by the AEOI Group
chaired by Italy in which India is one of the vice-chairs.

(c) Supporting developing countries: The Global Forum is also taking steps to support
developing countries and increase their capacity to participate in the new standard on AEOI
which would be essential for preventing tax evasion. At the request of the G20 Development
Working Group, the Global Forum has prepared a Roadmap describing a stepped approach
for participation of the developing countries in the new standards, which also include an
outline for pilot projects to be undertaken between developing and G20/ developed country
partners.

8.5 Exchange of Information under ect

8.5.1 Whatis BEPS Project

8.5.1.1 Base Erosion and Profit Shifting refers to strategies adopted by taxpayers having cross-
border operations to exploit gaps and mismatches in tax rules of different jurisdictions which
enable them to shift profits outside the jurisdiction where the economic activities giving rise to
profits are performed and where value is created. BEPS has been a cause of concern for
developing and emerging economies for long as it erodes their tax base depriving them of much
needed resources for developmental activities. It is also unfair to general taxpaying public and
further provides an unfair competitive advantage to Multinational Enterprises (MNEs) vis-a-vis
domestic companies having no opportunities for the BEPS strategies.

8.5.1.2 At the request of G20 Finance Ministers, in July 2013 the OECD, working with G20
countries, launched an Action Plan on BEPS, identifying 15 specific actions needed in order to
equip governments with the domestic and international instruments to address this challenge.
The Action Plan provides for 15 actions to be undertaken to put an end to double non-taxation and
ensure that profits are taxed where the economic activities that generate them are carried out and
where valueis created.

8.5.1.3 The first set of seven deliverables described in the Action Plan was presented to G20
Finance Ministers in September 2014 and to Leaders in November, 2014. These include
recommendations for realigning taxation and relevant substance to restore the intended benefits
of international standards both in the area of bilateral tax treaties by preventing treaty abuse and
in the area of transfer pricing to assure that transfer pricing outcomes are in line with value
creation, particularly in the context of intangibles. Recommendations have also been made for
ensuring better transparency for tax administrations and better consistency of requirements for
taxpayers through improved transfer pricing documentation and a template for country-by-
country reporting. Work is being carried out in the Working Parties to develop recommendations
under other Action Items and is likely to be completed by the 2015 G20 Leaders’ Summit.
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8.5.2 Combating BEPS through Exchange of Information

A number of recommendations for combating BEPS envisage enhanced cooperation
amongst the tax administrations and exchange of information as per the provisions of the existing
network of tax treaties, including the following

(@) Automatic Exchange of CbC Reports - Action13

Action 13 of the BEPS Action Plan relates to a three-tieredstandardised approach to transfer-
pricing documentation comprising

> amaster file of information relating to the global operations of the MNE Group, which
will be filed by all MNE group members,

> alocalfile referring specifically to material transactions of the local taxpayer, and

> a Country-by-Country (CbC) report of information relating to the global allocation of
the MNE group’s income and taxes paid, alongwith certain indicators of economic
activity.

While the master file and local file will be filed by the taxpayer in the local jurisdiction, the
CbC report will be filed in the country where the MNE is resident and will be transmitted on
an automatic basis to the jurisdictions in which the MNE operates through a multilateral
instrument modelled on the basis of MCAA, maintaining confidentiality and data
safeguarding standards.

(b) Spontaneous Exchange of Rulings - Action5

Action 5 of the BEPS Project relates to countering harmful tax practices more effectively
taking into account transparency and substance. To address this, the taxpayer specific
rulings related to tax regimes resulting in BEPS need to be mandatorily exchanged on a
spontaneous basis. Taxpayer-specific rulings for this purpose would include both pre-
transaction, including advance tax rulings or clearances and advance pricing agreements,
and post transaction.

(c) Exchange of Mandatory Disclosure Regimes - Action12

Under Action Item 12, modular rules for mandatory disclosure of aggressive or abusive
transactions, arrangements, or structures would be recommended to enable tax
administrators to receive information about tax planning strategies at an early stage so as to
respond quickly to tax risks either through timely and informed changes to legislation and
regulations or through improved risk assessment and compliance programmes (targeted
audits). Under these rules, the “international tax schemes” would also be disclosed and the
same may be shared by tax administrators using the mechanism of Exchange of Information.
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8.6 Joint International Tax Shelter I

8.6.1 Original JITSIC

The original Joint International Tax Shelter Information Centre was created in 2004 as a joint
revenue authority initiative of Australia, Canada, the United Kingdom and the United States to
counter abusive tax schemes and tax avoidance structures. Later on Japan, Germany, South
Korea, France and China joined the JITSIC. The Competent Authorities of these countries
exchange information through the legal instrument of DTAAs including sharing expertise
relating to the identification and understanding of abusive tax arrangements. Under the JITSIC
framework, the Competent Authorities are able to put the various international pieces together to
examine complex cross border transactions, such as non-commercial capital and finance
arrangements, aggressive transfer pricing strategies and foreign tax credit generation schemes.
Similarly, structures involving tax havens and trust structures in connection with high net wealth
individuals also came under JITSIC scrutiny.

8.6.2 New Mandate of JITSIC

Recognizing that the information exchanges should not be limited to the original JITSIC
member countries, on a call from G20, the Forum on Tax Administration (FTA) of the OECD in its
9th Meeting in Dublin on 24th October, 2014, determined that the composition of JITSIC would be
expanded and remodelled with a greater focus on collaboration. Reflecting this change, the
taskforce was renamed as the Joint International Tax Shelter Information & Collaboration (still
called JITSIC) with an emphasis on collaboration on information exchange and a de-emphasis on
the need for exchange to occur through central hubs. The JITSIC Network is open to all FTA
members on a voluntary basis and integrates existing JITSIC cooperation procedures among tax
administrators within the larger FTA network. India has joined the JITSIC Network and
JS(FT&TR-I) has been appointed as the Single Point of Contact for India.

8.6.3 Enhanced Collaboration

The JITSIC Network is likely to enhance collaboration amongst tax administrators enabling
them to exchange information on a sustained and systematic basis to combat multinational tax
evasion. The JITSIC Network is also likely to play an important role in countering BEPS tax
avoidance.

8.7 Text of Communiqué and Interve _

8.7.1 G20Finance Ministers’ Meetingin Cairns, Australia on 20th and 21stSeptember, 2014
Therelevant extracts from the Communiqué issued after the meeting are as under:

“8. We are strongly committed to a global response to cross-border tax avoidance and evasion so that
the tax system supports growth-enhancing fiscal strategies and economic resilience. Today, we
welcome the significant progress achieved towards the completion of our two-year G20/OECD Base
Erosion and Profit Shifting (BEPS) Action Plan and commit to finalising all action items in 2015. We
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endorse the finalised global Common Reporting Standard for automatic exchange of tax information
on a reciprocal basis which will provide a step-change in our ability to tackle and deter cross-border tax
evasion. We will begin exchanging information automatically between each other and with other
countries by 2017 or end-2018, subject to the completion of necessary legislative procedures. We call
on all financial centres to make this commitment by the time of the Global Forum meeting in Berlin, to
be reported at the Brisbane Summit, and support efforts to monitor global implementation of the new
global standard. We support further coordination and collaboration by our tax authorities on their
compliance activities on entities and individuals involved in cross-border tax arrangements. We
welcome progress so far, and encourage further steps by G20 countries to deliver the St Petersburg
commitment to lead by example in meeting the Financial Action Task Force standards on beneficial
ownership. We will continue to take practical steps to assist developing countries preserve and grow
their revenue bases and stand ready to help those that wish to participate in automatic information
exchange. We are deepening developing country engagement in tackling BEPS issues and ensuring
that their concerns are addressed.”

8.7.2 G20Leaders Meeting in Brisbane on 15th and 16th November, 2014
The relevant extracts from the Communiqué issued after the meeting are as under:

“13. We are taking actions to ensure fairness of the international tax system and to secure countries’
revenue bases. Profits should be taxed where economic activities deriving the profits are performed and
where value is created. We welcome the significant progress on the G20/OECD Base Erosion and
Profit Shifting (BEPS) Action Plan to modernise international tax rules. We are committed to
finalising this work in 2015, including transparency of taxpayer-specific rulings found to constitute
harmful tax practices. We welcome progress being made on taxation of patent boxes. To prevent cross-
border tax evasion, we endorse the global Common Reporting Standard for the automatic exchange of
tax information (AEOI) on a reciprocal basis. We will begin to exchange information automatically
with each other and with other countries by 2017 or end-2018, subject to completing necessary
legislative procedures. We welcome financial centres’ commitments to do the same and call on all to
join us. We welcome deeper engagement of developing countries in the BEPS project to address their
concerns. We will work with them to build their tax administrations capacity and implement AEOL
We welcome further collaboration by our tax authorities on cross-border compliance activities.”

8.7.3 G20Finance Ministers’ Meeting in Istanbul, Turkey on 9th and 10th February, 2015
The relevant extracts from the Communiqué issued after the meeting are as under:

“We reiterate our full support to the G20/OECD Base Erosion and Profit Shifting(BEPS) Project,
showing our resolve to tackle cross-border tax avoidance by modernizing international tax rules. We
will finalize the deliverables under the BEPS Action Plan by year end. We endorse the mandate to
develop a multilateral instrument to streamline the implementation of the tax treaty-related BEPS
measures. We also reaffirm our commitment to strengthen tax transparency to prevent cross-border
evasion. With respect to the exchange of information on request, we urge all jurisdictions to fully
comply with the Global Forum standards and join the Multilateral Convention on Mutual
Administrative Assistance in Tax Matters. We will work towards completing the necessary legislative
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procedures to begin the automatic exchange of information (AEol) within the agreed timeframe. We
look forward to the practical and full implementation of the new standard on a global scale and reiterate
our commitment to making AEol attainable by all countries, including all financial centers, and
support the pilot projects. We welcome the direct engagement of developing countries in the BEPS
Project ensuring that their concerns are addressed and acknowledge that their timing of application
may differ from other countries. We will closely monitor progress in preparation of toolkits to assist
developing countries in implementing the BEPS actions. We will continue to support developing
countries in strengthening their capacity. We will implement the G20High-Level Principles on
Beneficial Ownership Transparency.”

8.7.4 G20Finance Ministers’ Meetingin Washington D.C. on 18th April, 2015
The relevant extracts from the Communiqué issued after the meeting are as under:

“7. We are committed to take actions to reach a globally fair and modern international tax system. In
this regard, we are on track to finalize the G20/OECD Base Erosion and Profit Shifting (BEPS) Action
Plan in 2015 and we are also working towards delivering our commitments pertaining to the exchange
of information. We reiterate our commitment to support developing countries’ engagement in the
international tax agenda. We commit to implement actively the G20 High Level Principles on
Beneficial Ownership Transparency.”

8.7.5 PM’sIntervention during G20 Leaders’ Summitin Brisbane on 16th November, 2014

The website of the PMO states the following on the PM’s Intervention during the G20
Leaders’ Summit in Brisbane on16.11.2014

“Prime Minister, Shri Narendra Modi, today expressed India’s support for a new global standard on
automatic exchange of information, which would be instrumental in getting information about
unaccounted money hoarded abroad and enable its eventual repatriation. He was making an
intervention during the G20 session on Delivering Global Economic Resilience. He said he supported
all initiatives to facilitate exchange of information and mutual assistance in tax policy and
administration.

Noting that increased mobility of capital and technology have created new opportunities for avoiding
tax and profit shifting, the Prime Minister said he urged every jurisdiction, especially tax havens, to
provide information for tax purposes in accordance with treaty obligations.

The Prime Minister reiterated his call for close policy coordination among major economies, saying
this is important not just for also addressing the challenge of black money, but also for security issues
like terrorism, drug trafficking, arms smuggling etc. He said although all countries have their domestic
priorities, coordinated decisions would “help us all” in the long run. He said the resilience of the global
financial system will also depend on cyber security.”

8.7.6 FM'’s Intervention during G20 FMs meeting in Washington on 18th April, 2015
The text of the interventionis as under:

“Base Erosion and Profit Shifting (BEPS) has been a cause of concern for developing and emerging
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economies for long as it erodes their tax base depriving them of much needed resources for
developmental activities. It is also unfair to the general taxpaying public. It also provides an unfair
competitive advantage to Multinational Enterprises (MNEs) vis-a-vis domestic companies which
have no opportunities for BEPS strategies. We welcome the progress made in BEPS project
incorporating the participation of eight (§) non-OECD G20 countries.

Although exchange of information on “request basis” has resulted in improving transparency, its
scope is limited, as offshore financial centers and tax havens are obliged to provide information only
when investigation in a particular case has already commenced. The problem of offshore tax evasion
and flow of illicit money can be addressed only by the free flow of financial account information,
exchanged amongst countries on an automatic basis.

We strongly feel that there is a need to ensure that the Common Reporting Standards on Automatic
exchange of Information should be implemented on a fully reciprocal global basis and those countries
which have not yet committed to the timeline of 2017 or 2018 should do it without any further delay.
The problem of black money and illicit flow to offshore jurisdictions and tax havens can be addressed
only if this is implemented at a global level.

The Global Forum should monitor the implementation of common reporting standards on exchange of
information and ensure that every country/jurisdiction is effectively implementing them, have
necessary legal and requlatory frameworks and are also exchanging information in practice.”
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Annexure-A
India’s Tax Treaties as on 1st May, 2015

Jurisdiction Type of Date signed | Date from Can the
EOI agreement which information
in force be used for
non-tax
purposes
with the
consent
of the
supplying
State
Afghanistan SAARC Multilateral 13.11.2005 19.5.2010 No
Agreement
Albania Double Taxation 08.07.2013 412.2013 No
Avoidance Agreement
(“DTAA")
Multilateral Convention 1.3.2013 1.12.2013 Yes

on Mutual Administrative
Assistance in Tax Matters
(“Multilateral Convention”)

Andorra Multilateral Convention 05.11.2013 Not yet in Yes
force in
Andorra
Anguilla Multilateral Convention Extension by | 01.03.2014 Yes
the United
Kingdom
Argentina Taxation Information 21.11.2011 28.01.2013 Yes
Exchange Agreement
(ll TIEAII)
Multilateral Convention 03.11.2011 01.01.2013 Yes
Armenia DTAA 31.10.2003 09.09.2004 No
Aruba Multilateral Convention Extension by | 01.09.2013 Yes
the
Netherlands
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8. | Australia DTAA 25.07.1991 30.12.1991 No
Protocol 16.12.2011 02.04.2013 Yes
Multilateral Convention 03.11.2011 01.12.2012 Yes
9. | Austria DTAA 08.11.1999 05.09.2001 No
Multilateral Convention 29.5.2013 01.12.2014 Yes
10. | Azerbaijan Multilateral Convention 23.5.2014 Not yet in Yes
force in
Azerbaijan
11. | Bahamas TIEA 11.02.2011 01.03.2011 Yes
12. | Bahrain TIEA 31.05.2012 11.04.2013 Yes
13. | Bangladesh DTAA 27.08.1991 27.05.1992 No
Protocol 16.02.2013 13.06.2013 Yes
SAARC Multilateral 13.11.2005 19.05.2010 No
Agreement
14. | Belarus DTAA 27.09.1997 | 17.07.1998 No
15. | Belgium DTAA 26.04.1993 01.10.1997 No
Multilateral Convention 04.04.2011 Not yet in Yes
force in
Belgium
16. | Belize TIEA 18.09.2013 25.11.2013 No
confidentiality
provision
Multilateral Convention 29.05.2013 01.09.2013 Yes
17. | Bermuda TIEA 07.10.2010 03.11.2010 Yes
Multilateral Convention Extension by | 01.03.2014 Yes
United
Kingdom
18. | Bhutan SAARC Multilateral 13.11.2005 19.05.2010 No
Agreement
DTAA 04.03.2013 17.07.2014 Yes
19. | Botswana DTAA 08.12.2006 | 30.01.2008 No
20. | Brazil DTAA 26.04.1988 11.03.1992 No
Protocol 15.10.2013 Not yet Yes
in force
Multilateral Convention 03.11.2011 Not yet in Yes
force in Brazil
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21. | British Virgin TIEA 09.02.2011 22.08.2011 Yes
Islands Multilateral Convention Extension by | 01.03.2014 Yes

United

Kingdom
22. | Bulgaria DTAA 26.05.1994 23.06.1995 No
23. | Canada DTAA 11.01.1996 06.05.1997 No
Multilateral Convention 03.11.2011 01.03.2014 Yes
24. | Cameroon Multilateral Convention 25.06.2014 Not yet in Yes
force in
Cameroon

25. | Cayman Islands TIEA 21.03.2011 08.11.2011 Yes
Multilateral Convention Extension by | 01.01.2014 Yes

United

Kingdom
26. | China DTAA 18.07.1994 21.11.1994 No
Multilateral Convention 27.08.2013 Not yet in Yes
force in China
27. | Chinese Taipei DTAA 12.07.2011 12.08.2011 Yes
(Taiwan)
28. | Chile Multilateral Convention 24.10.2013 Not yet in Yes
force in Chile

29. | Colombia DTAA 13.05.2011 07.07.2014 Yes
Multilateral Convention 23.05.2012 01.07.2014 Yes
30. | Costa Rica Multilateral Convention 01.03.2012 01.08.2013 Yes
31. | Croatia DTAA 12.02.2014 06.02.2015 Yes
Multilateral Convention 11.10.2013 01.06.2014 Yes
32. | Curacao Multilateral Convention Extension 01.09.2013 Yes

by the

Netherlands

33. | Cyprus DTAA 13.06.1994 21.12.1994 No
Multilateral Convention 10.07.2014 01.04.2015 Yes
34. | Czech Republic DTAA 01.10.1998 27.09.1999 No
Multilateral Convention 26.10.2012 01.02.2014 Yes
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35. | Denmark DTAA 08.03.1989 13.06.1989 No
Protocol 10.10.2013 01.02.2015 Yes
Multilateral Convention 27.05.2010 01.06.2011 Yes
36. | Egypt (United DTAA 20.02.1969 30.09.1969 No
Arab Republic)
37. | Estonia DTAA 19.09.2011 20.06.2012 Yes
Multilateral Convention 29.05.2013 01.11.2014 Yes
38. | Ethiopia DTAA 25.05.2011 15.10.2012 Yes
39. | Faroe Islands Multilateral Convention Extension 01.06.2011 Yes
by Denmark
40. | Fiji DTAA 30.01.2014 15.05.2014 Yes
41. | Finland DTAA 15.01.2010 19.04.2010 No
Multilateral Convention 27.05.2010 01.06.2011 Yes
42. | France DTAA 29.09.1992 01.08.1994 No
Multilateral Convention 27.05.2010 01.04.2012 Yes
43. | Gabon Multilateral Convention 03.07.2014 Not yet in Yes
force in
Gabon
44. | Georgia DTAA 24.08.2011 08.12.2011 Yes
Multilateral Convention 03.11.2010 01.06.2011 Yes
45. | Germany DTAA 19.06.1995 26.10.1996 No
Multilateral Convention 03.11.2011 Not yet in Yes
force in
Germany
46. | Ghana Multilateral Convention 10.07.2012 01.09.2013 Yes
47. | Gibraltar TIEA 01.02.2013 11.03.2013 Yes
Multilateral Convention Extension 01.03.2014 Yes
by the
United
Kingdom
48. | Green Land Multilateral Convention Extension 01.06.2011 Yes
by the
Denmark

2
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49. | Greece DTAA 11.02.1965 17.03.1967 No
Multilateral Convention 21.02.2012 01.09.2013 Yes
50. | Guatemala Multilateral Convention 05.12.2012 Not yet in Yes
force in
Guatemala
51. | Guernsey TIEA 20.12.2011 11.06.2012 Yes
Multilateral Convention Extension 01.08.2014 Yes
by the
United
Kingdom
52. | Hungary DTAA 03.11.2003 04.03.2005 No
Multilateral Convention 12.11.2013 01.11.2014 Yes
53. | Iceland DTAA 23.11.2007 21.12.2007 No
Multilateral Convention 27.05.2010 01.02.2012 Yes
54. | Indonesia DTAA 07.08.1987 19.12.1987 No
Revised DTAA 27.07.2012 Not yet Yes
in force
Multilateral Convention 03.11.2011 01.05.2015 Yes
55. | Ireland DTAA 06.11.2000 26.12.2001 No
Multilateral Convention 30.06.2011 01.09.2013 Yes
56. | Isle of Man TIEA 04.02.2011 17.03.2011 Yes
Multilateral Convention Extension 01.03.2014 Yes
by the
United
Kingdom
57. | Israel DTAA 29.01.1996 15.05.1996 No
58. | Italy DTAA 19.02.1993 23.11.1995 No
Multilateral Convention 27.05.2010 01.05.2012 Yes
59. | Japan DTAA 07.03.1989 29.12.1989 No
Multilateral Convention 03.11.2011 01.10.2013 Yes
60. | Jersey TIEA 03.11.2011 07.02.2014 Yes
Multilateral Convention Extension 01.06.2014 Yes
by the
United
Kingdom
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61. | Jordan DTAA 20.04.1999 16.10.1999 No
62. | Kazakhstan DTAA 09.12.1996 02.10.1997 No
Multilateral Convention 23.12.2013 01.08.2015 Yes
63. | Kenya DTAA 12.04.1985 20.08.1985 No
64. | Korea (Republic of) | DTAA 19.07.1985 31.08.1986 No
Multilateral Convention 27.05.2010 01.07.2012 Yes
65. | Kuwait DTAA 15.06.2006 17.10.2007 No
66. | Kyrgyz Republic DTAA 13.04.1999 10.01.2001 No
67. | Latvia DTAA 18.09.2013 28.12.2013 Yes
Multilateral Convention 29.05.2013 01.11.2014 Yes
68. | Liechtenstein TIEA 28.03.2013 20.01.2014 Yes
Multilateral Convention 21.11.2013 Not yet in Yes
force in
Liechtenstein
69. | Liberia TIEA 03.10.2011 30.03.2012 No
confidentiality|
provision
70. | Libya DTAA 02.03.1981 01.07.1982 No
71. | Lithuania DTAA 26.07.2011 10.07.2012 Yes
Multilateral Convention 07.03.2013 01.06.2014 Yes
72. | Luxembourg DTAA 02.06.2008 09.07.2009 No
Multilateral Convention 29.05.2013 01.11.2014 Yes
73. | Macau, China TIEA 03.01.2012 16.04.2012 Yes
74. | Macedonia DTAA 17.12.2013 12.9.2014 Yes
75. | Malaysia DTAA 14.05.2001 14.08.2003 No
Revised DTAA 09.05.2012 26.12.2012 Yes
76. | Maldives SAARC Multilateral 13.11.2005 19.05.2010 No
Agreement
77. | Malta DTAA 28.09.1994 08.02.1995 No
Revised DTAA 08.04.2013 07.02.2014 Yes
Multilateral Convention 26.10.2012 01.09.2013 Yes
78. | Mauritius DTAA 24.08.1982 06.12.1983 No
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79. | Mexico DTAA 10.09.2007 01.02.2010 No
Multilateral Convention 27.05.2010 01.09.2012 Yes
80. | Moldova Multilateral Convention 27.01.2011 01.03.2012 Yes
81. | Monaco TIEA 31.07.2012 27.03.2013 Yes
13.10.2014 Not yet in
force in
Monaco
82. | Mongolia DTAA 22.02.1994 29.03.1996 No
83. | Montenegro DTAA 08.02.2006 23.09.2008 No
84. | Montserrat Multilateral Convention Extension 01.10.2013 Yes
by the
United
Kingdom
85. | Morocco DTAA 30.10.1998 20.02.2000 No
Protocol 08.08.2013 Not yet Yes
in force
Multilateral Convention 21.05.2013 Not yet in Yes
force in
Morocco
86. | Mozambique DTAA 30.09.2010 28.02.2011 Yes
87. | Myanmar DTAA 02.04.2008 30.01.2009 No
88. | Namibia DTAA 15.02.1997 22.01.1999 No
89. | Nepal DTAA 18.01.1987 01.11.1988 No
Revised DTAA 27.11.2011 16.03.2012 Yes
SAARC Multilateral 13.11.2005 19.05.2010 No
Agreement
90. | Netherlands DTAA 30.07.1988 21.01.1989 No
Protocol 10.05.2012 02.11.2012 Yes
Multilateral Convention 27.05.2010 01.09.2013 Yes
91. | New Zealand DTAA 17.10.1986 23.12.1986 No
Multilateral Convention 26.10.2012 01.03.2014 Yes
92. | Nigeria Multilateral Convention 29.05.2013 Not yet in Yes
force in
Nigeria
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93. | Norway DTAA 02.02.2011 20.12.2011 Yes
Multilateral Convention 27.05.2010 01.06.2011 Yes
94. | Oman DTAA 02.04.1997 03.06.1997 No
95. | Pakistan SAARC Multilateral 13.11.2005 19.05.2010 No
Agreement

96. | Philippines DTAA 12.02.1990 21.03.1994 No
Multilateral Convention 26.09.2014 Not yet in Yes

force in

Philippines
97. | Poland DTAA 21.06.1989 26.10.1989 No
Protocol 29.01.2013 01.06.2014 Yes
Multilateral Convention 09.07.2010 01.10.2011 Yes
98. | Portugal DTAA 11.09.1998 30.04.2000 No
Multilateral Convention 27.05.2010 01.03.2015 Yes
99. | Qatar DTAA 07.04.1999 15.01.2000 No
100. | Romania DTAA 10.03.1987 14.11.1987 No
Revised DTAA 08.03.2013 16.12.2013 No
confidentiality|
provision

Multilateral Convention 15.10.2012 01.11.2014 Yes
101. | Russia DTAA 25.03.1997 11.04.1998 No
Multilateral Convention 03.11.2011 01.07.2015 Yes
102. | San Marino TIEA 19.12.2013 29.08.2014 Yes
Multilateral Convention 21.11.2013 Not yet in Yes

force in

San Marino

103. | Saint Kitts and TIEA 11.11.2014 Not yet Yes

Nevis in force
104. | Saudi Arabia DTAA 25.01.2006 01.11.2006 No
Multilateral Convention 29.05.2013 Not yet in Yes

force in

Saudi Arabia

105. | Serbia DTAA 08.02.2006 23.09.2008 No
106. | Seychelles Multilateral Convention 24.02.2015 Not yet in Yes

force in

Seychlles
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107. | Singapore DTAA 24.01.1994 27.05.1994 No
Protocol 29.06.2005 01.08.2005 No
Protocol 24.06.2011 01.09.2011 No
Multilateral Convention 29.05.2013 Not yet in Yes
force in
Singapore
108. | Sint Maarten Multilateral Convention Extension 01.09.2013 Yes
by the
Netherlands
109. | Slovak Republic DTAA 27.01.1986 25.05.1987 Yes
Multilateral Convention 29.05.2013 01.03.2014 Yes
110. | Slovenia DTAA 13.01.2003 17.02.2005 No
Multilateral Convention 27.05.2010 01.06.2011 Yes
111. | South Africa DTAA 04.12.1996 28.11.1997 No
Protocol 26.7.2013 26.11.2014 Yes
Multilateral Convention 03.11.2011 01.03.2014 Yes
112. | Spain DTAA 08.02.1993 12.01.1995 No
Protocol 26.10.2012 Not yet Yes
in force
Multilateral Convention 11.03.2011 01.01.2013 Yes
113. | Sri Lanka DTAA 27.01.1982 24.03.1983 No
Revised DTAA 22.01.2013 22.10.2013 Yes
SAARC Multilateral 13.11.2005 19.05.2010 No
Agreement
114. | Sudan DTAA 22.10.2003 15.04.2004 No
115. | Sweden DTAA 24.06.1997 25.12.1997 No
Protocol 07.02.2013 16.08.2013 Yes
Multilateral Convention 27.05.2011 01.09.2011 Yes
116. | Switzerland DTAA 02.11.1994 29.12.1994 No
Protocol 30.08.2010 07.10.2011 Yes
Multilateral Convention 15.10.2013 Not yet in Yes
force in
Switzerland
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117. | Syria DTAA 06.02.1984 25.06.1985 No
Revised DTAA 18.06.2008 10.11.2008 No
118. | Tanzania DTAA 27.05.2011 12.12.2011 No
119. | Tajikistan DTAA 20.11.2008 10.04.2009 No
120. | Thailand DTAA 22.03.1985 13.03.1986 No
121. | Trinidad and DTAA 08.02.1999 13.10.1999 No
Tobago
122. | Tunisia Multilateral Convention 16.07.2012 01.02.2014 Yes
123. | Turkey DTAA 31.01.1995 01.02.1997 No
Multilateral Convention 03.11.2011 Not yet in Yes
force in
Turkey
124. | Turkmenistan DTAA 25.02.1997 07.07.1997 No
125. | Turks & Caicos Multilateral Convention Extension 01.12.2013 Yes
by the
United
Kingdom
126. | Uganda DTAA 30.04.2004 27.08.2004 No
127. | Ukraine DTAA 07.04.1999 31.10.2001 No
Multilateral Convention 27.05.2010 01.09.2013 Yes
128. | United Arab DTAA 29.04.1992 22.09.1993 No
Emirates Protocol 26.03.2007 03.10.2007 No
Protocol 16.04.2012 12.03.2013 No
129. | United Kingdom DTAA 25.01.1993 26.10.1993 No
Protocol 30.10.2012 27.12.2013 Yes
Multilateral Convention 27.05.2010 01.10.2011 Yes
130. | United States DTAA 12.09.1989 18.12.1990 No
Multilateral Convention 27.05.2010 Not yet in Yes
force in
United States
131. | Uruguay DTAA 08.09.2011 21.6.2013 Yes
132. | Uzbekistan DTAA 29.07.1993 25.01.1994 No
Protocol 11.04.2012 20.07.2012 Yes
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133. | Vietnam DTAA 07.09.1994 02.02.1995 Yes
134. | Zambia DTAA 05.06.1981 18.01.1984 No

DTAAs presently under negotiation -Azerbaijan, Chile, Hong Kong, Iran, Nigeria, Senegal and
Venezuela.

TIEAs presently under negotiation - Costa Rica, Marshall Islands, Panama, Maldives, Seychelles,
Andorra, Anguilla, Antigua and Barbuda, Aruba, Barbados, Brunei Darussalam, Cook Islands, Curacao,
Democratic Republic of Congo, Dominica, Dominican Republic, Faroe Islands, Greenland, Grenada,
Honduras, Jamaica, Montserrat, Peru, Saint Lucia, Saint Vincent and the Grenadines, Samoa, Sint Maarten,
Turks and Caicos and Vanuatu.
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ANNEXURE-B

ARTICLE 26 OF THE OECD MODEL TAX CONVENTION
AND ITS COMMENTARY

ARTICLE 26
EXCHANGE OF INFORMATION

1. The competentauthorities of the Contracting States shall exchange such information as is foreseeably
relevant for carrying out the provisions of this Convention or to the administration or enforcement of the
domestic laws concerning taxes of every kind and description imposed on behalf of the Contracting States,
or of their political subdivisions or local authorities, insofar as the taxation there under is not contrary to
the Convention. The exchange of information is not restricted by Articles 1 and 2.

2. Any information received under paragraph 1 by a Contracting State shall be treated as secret in the
same manner as information obtained under the domestic laws of that State and shall be disclosed only to
persons or authorities (including courts and administrative bodies) concerned with the assessment or
collection of, the enforcement or prosecution in respect of, the determination of appeals in relation to the
taxes referred to in paragraph 1, or the oversight of the above. Such persons or authorities shall use the
information only for such purposes. They may disclose the information in public court proceedings or in
judicial decisions. Notwithstanding the foregoing, information received by a Contracting State may be
used for other purposes when such information may be used for such other purposes under the laws of
both States and the competent authority of the supplying State authorises such use.

3. Inno case shall the provisions of paragraphs 1 and 2 be construed so as to impose on a Contracting
State the obligation:

a)  tocarry out administrative measures at variance with the laws and administrative practice of that or
of the other Contracting State;

b) to supply information which is not obtainable under the laws or in the normal course of the
administration of that or of the other Contracting State;

c) to supply information which would disclose any trade, business, industrial, commercial or
professional secret or trade process, or information the disclosure of which would be contrary to
public policy (ordre public).

4. If information is requested by a Contracting State in accordance with this Article, the other
Contracting State shall use its information gathering measures to obtain the requested information, even
though that other State may not need such information for its own tax purposes. The obligation contained
in the preceding sentence is subject to the limitations of paragraph 3 but in no case shall such limitations be
construed to permit a Contracting State to decline to supply information solely because it has no domestic
interest in such information.
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5. Inno case shall the provisions of paragraph 3 be construed to permit a Contracting State to decline to
supply information solely because the information is held by a bank, other financial institution, nominee
or personacting in an agency or a fiduciary capacity or because it relates to ownership interests in a person.

COMMENTARY ON ARTICLE 26
CONCERNING THE EXCHANGE OF INFORMATION

I.  Preliminary remarks

1. Thereare good grounds for including in a convention for the avoidance of double taxation provisions
concerning co-operation between the tax administrations of the two Contracting States. In the first place it
appears to be desirable to give administrative assistance for the purpose of ascertaining facts in relation to
which the rules of the convention are to be applied. Moreover, in view of the increasing
internationalisation of economic relations, the Contracting States have a growing interest in the reciprocal
supply of information on the basis of which domestic taxation laws have to be administered, even if there is
no question of the application of any particular article of the Convention.

2. Therefore the present Article embodies the rules under which information may be exchanged to the
widest possible extent, with a view to laying the proper basis for the implementation of the domestic tax
laws of the Contracting States and for the application of specific provisions of the Convention. The text of
the Article makes it clear that the exchange of information is not restricted by Articles 1 and 2, so that the
information may include particulars about non-residents and may relate to the administration or
enforcement of taxes not referred toin Article 2.

3. The matter of administrative assistance for the purpose of tax collection is dealt with in Article 27, but
exchanges of information for the purpose of tax collection are governed by Article 26 (see paragraph 5 of
the Commentary on Article 27). Similarly, mutual agreement procedures are dealt with in Article 25, but
exchanges of information for the purposes of a mutual agreement procedure are governed by Article 26
(see paragraph 4 of the Commentary on Article 25).

4. In 2002, the Committee on Fiscal Affairs undertook a comprehensive review of Article 26 to ensure
that it reflects current country practices. That review also took into account recent developments such as
the Model Agreement on Exchange of Information on Tax Matters developed by the OECD Global Forum
Working Group on Effective Exchange of Information and the ideal standard of access to bank information
as described in the report Improving Access to Bank Information for Tax Purposes.1 As aresult, several changes
to both the text of the Article and the Commentary were made in 2005.

41 Many of the changes that were then made to the Article were not intended to alter its substance, but
instead were made to remove doubts as to its proper interpretation. For instance, the change from
“necessary” to “foreseeably relevant” and the insertion of the words “to the administration or
enforcement” in paragraph 1 were made to achieve consistency with the Model Agreement on Exchange of
Information on Tax Matters and were not intended to alter the effect of the provision. Paragraph 4 was added
to incorporate into the text of the Article the general understanding previously expressed in the
Commentary (see paragraph 19.6). Paragraph 5 was added to reflect practices among the vast majority of
OECD member countries (see paragraph 19.10). The insertion of the words “or the oversight of the above”
into paragraph 2, on the other hand, constituted areversal of the previous rule.

4.2 The Commentary was also expanded considerably. This expansion in part reflected the addition of
paragraphs 4 and 5 to the Article. Other changes were made to the Commentary to take into account
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developments and country practices and more generally to remove doubts as to the proper interpretation
of the Article.

43 The Article and the Commentary were further modified in 2012 to take into account recent
developments and to further elaborate on the interpretation of certain provisions of this Article. Paragraph
2 of the Article was amended to allow the competent authorities to use information received for other
purposes provided such use is allowed under the laws of both States and the competent authority of the
supplying State authorises such use. This was previously included as an optional provision in paragraph
12.3 of the Commentary.

44 The Commentary was expanded to develop the interpretation of the standard of “foreseeable
relevance” and the term “fishing expeditions” through the addition of: general clarifications (see
paragraph 5), language in respect of the identification of the taxpayer under examination or investigation
(see paragraph 5.1), language in respect of requests in relation to a group of taxpayers (see paragraph 5.2)
and new examples (see subparagraphs e) to 1) of paragraph 8 and paragraph 8.1). The Commentary further
provides for an optional default standard of time limits within which the information is required to be
provided unless a different agreement has been made by the competent authorities (see paragraphs 10.4 to
10.6) and that in accordance with the principle of reciprocity, if a Contracting State applies under
paragraph 5 measures not normally foreseen in its domestic law or practice, such as to access and exchange
bank information, that State is equally entitled to request similar information from the other Contracting
State (see paragraph 15). Other clarifications were added in paragraphs 3, 5.3, 6, 11, 12,12.3,12.4, 16, 16.1
and19.7.

II. Commentary on the provisions of the Article
Paragraph1

5. The main rule concerning the exchange of information is contained in the first sentence of the
paragraph. The competent authorities of the Contracting States shall exchange such information as is
foreseeably relevant to secure the correct application of the provisions of the Convention or of the domestic
laws of the Contracting States concerning taxes of every kind and description imposed in these States even
if, in the latter case, a particular Article of the Convention need not be applied. The standard of “foreseeable
relevance” is intended to provide for exchange of information in tax matters to the widest possible extent
and, at the same time, to clarify that Contracting States are not at liberty to engage in “fishing expeditions”
or to request information that is unlikely to be relevant to the tax affairs of a given taxpayer. In the context
of information exchange upon request, the standard requires that at the time a request is made there is a
reasonable possibility that the requested information will be relevant; whether the information, once
provided, actually proves to be relevant is immaterial. A request may therefore not be declined in cases
where a definite assessment of the pertinence of the information to an ongoing investigation can only be
made following the receipt of the information. The competent authorities should consult in situations in
which the content of the request, the circumstances that led to the request, or the foreseeable relevance of
requested information are not clear to the requested State. However, once the requesting State has
provided an explanation as to the foreseeable relevance of the requested information, the requested State
may not decline a request or withhold requested information because it believes that the information lacks
relevance to the underlying investigation or examination. Where the requested State becomes aware of
facts that call into question whether part of the information requested is foreseeably relevant, the
competent authorities should consult and the requested State may ask the requesting State to clarify
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foreseeable relevance in the light of those facts. At the same time, paragraph 1 does not obligate the
requested State to provide information in response to requests that are “fishing expeditions”, i.e.
speculative requests that have no apparent nexus to an open inquiry or investigation.

51 As is the case under the Model Agreement on Exchange of Information on Tax Mattersla request for
information does not constitute a fishing expedition solely because it does not provide the name or address
(or both) of the taxpayer under examination or investigation. The same holds true where names are spelt
differently or information on names and addresses is presented using a different format. However, in cases
in which the requesting State does not provide the name or address (or both) of the taxpayer under
examination or investigation, the requesting State must include other information sufficient to identify the
taxpayer. Similarly, paragraph 1 does not necessarily require the request to include the name and/or
address of the person believed to be in possession of the information. In fact, the question of how specific a
request has to be with respect to such person is typically an issue falling within the scope of subparagraphs
a) and b) of paragraph 3 of Article 26.

5.2 Thestandard of “foreseeable relevance” can be met both in cases dealing with one taxpayer (whether
identified by name or otherwise) or several taxpayers (whether identified by name or otherwise). Where a
Contracting State undertakes an investigation into a particular group of taxpayers in accordance with its
laws, any request related to the investigation will typically serve “the administration or enforcement” of its
domestic tax laws and thus comply with the requirements of paragraph 1, provided it meets the standard
of “foreseeable relevance”. However, where the request relates to a group of taxpayers not individually
identified, it will often be more difficult to establish that the request is not a fishing expedition, as the
requesting State cannot point to an ongoing investigation into the affairs of a particular taxpayer which in
most cases would by itself dispel the notion of the request being random or speculative. In such cases it is
therefore necessary that the requesting State provide a detailed description of the group and the specific
facts and circumstances that have led to the request, an explanation of the applicable law and why there is
reason to believe that the taxpayers in the group for whom information is requested have been non-
compliant with that law supported by a clear factual basis. It further requires a showing that the requested
information would assist in determining compliance by the taxpayers in the group. As illustrated in the
example in subparagraph h) of paragraph 8, in the case of a group request a third party will usually,
although not necessarily, have actively contributed to the non-compliance of the taxpayers in the group, in
which case such circumstance should also be described in the request. Furthermore, and as illustrated in
the example in subparagraph a) of paragraph 8.1, a group request that merely describes the provision of
financial services to non-residents and mentions the possibility of non-compliance by the non-resident
customers does not meet the standard of foreseeable relevance.

5.3 Contracting States may agree to an alternative formulation of the standard of foreseeable relevance
that is consistent with the scope of the Article and is therefore understood to require an effective exchange
of information (e.g. by replacing, “is foreseeably relevant” with “is necessary”, “is relevant” or “may be
relevant”). The scope of exchange of information covers all tax matters without prejudice to the general
rules and legal provisions governing the rights of defendants and witnesses in judicial proceedings.
Exchange of information for criminal tax matters can also be based on bilateral or multilateral treaties on
mutual legal assistance (to the extent they also apply to tax crimes). In order to keep the exchange of
information within the framework of the Convention, a limitation to the exchange of information is set so
that information should be given only insofar as the taxation under the domestic taxation laws concerned

isnot contrary to the Convention.
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5.4 The information covered by paragraph 1 is not limited to taxpayer-specific information. The
competent authorities may also exchange other sensitive information related to tax administration and
compliance improvement, for example risk analysis techniques or tax avoidance or evasion schemes.

5.5 The possibilities of assistance provided by the Article do not limit, nor are they limited by, those
contained in existing international agreements or other arrangements between the Contracting States
which relate to co-operation in tax matters. Since the exchange of information concerning the application
of custom duties has a legal basis in other international instruments, the provisions of these more
specialised instruments will generally prevail and the exchange of information concerning custom duties
will not, in practice, be governed by the Article.

6. The following examples seek to clarify the principles dealt with in paragraphs 5, 5.1 and 5.2 above. In
the examples mentioned in paragraphs 7 and 8 information can be exchanged under paragraph 1 of Article
26. In the examples mentioned in paragraph 8.1, and assuming no further information is provided, the
Contracting States are not obligated to provide information in response to a request for information. The
examples are for illustrative purposes only. They should be read in the light of the overarching purpose of
Article 26 not to restrict the scope of exchange of information but to allow information exchange “to the
widest possible extent”.

7.  Application of the Convention

a)  When applying Article 12, State A where the beneficiary is resident asks State B where the payer is
resident, for information concerning the amount of royalty transmitted.

b) Conversely, in order to grant the exemption provided for in Article 12, State B asks State A whether
the recipient of the amounts paid is in fact a resident of the last-mentioned State and the beneficial
owner of theroyalties.

c)  Similarly, information may be needed with a view to the proper allocation of taxable profits between
associated companies in different States or the adjustment of the profits shown in the accounts of a
permanent establishment in one State and in the accounts of the head office in the other State (Articles
7,9,23 Aand 23 B).

d) Informationmay be needed for the purposes of applying Article 25.

e) When applying Articles 15 and 23 A, State A, where the employee is resident, informs State B, where
the employment is exercised for more than 183 days, of the amount exempted from taxation in State
A.

8. Implementation of the domesticlaws

a) A company in State A supplies goods to an independent company in State B. State A wishes to know
from State B what price the company in State B paid for the goods with a view to a correct application
of the provisions of its domestic laws.

b) A company in State A sells goods through a company in State C (possibly a lowtax country) to a
company in State B. The companies may or may not be associated. There is no convention between
State A and State C, nor between State B and State C. Under the convention between A and B, State A,
with a view to ensuring the correct application of the provisions of its domestic laws to the profits
made by the company situated in its territory, asks State B what price the company in State B paid for
the goods.
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d)

8)

State A, for the purpose of taxing a company situated in its territory, asks State B, under the
convention between A and B, for information about the prices charged by a company in State B, or a
group of companies in State B with which the company in State A has no business contacts in order to
enable it to check the prices charged by the company in State A by direct comparison (e.g. prices
charged by a company or a group of companies in a dominant position). It should be borne in mind
that the exchange of information in this case might be a difficult and delicate matter owing in
particular to the provisions of subparagraph c) of paragraph 3 relating to business and other secrets.

State A, for the purpose of verifying VAT input tax credits claimed by a company situated in its
territory for services performed by a company resident in State B, requests confirmation that the cost
of services was properly entered into the books and records of the company in State B.

The tax authorities of State A conduct a tax investigation into the affairs of Mr. X. Based on this
investigation the tax authorities have indications that Mr. X holds one or several undeclared bank
accounts with Bank B in State B. However, State A has experienced that, in order to avoid detection, it
is not unlikely that the bank accounts may be held in the name of relatives of the beneficial owner.
State A therefore requests information on all accounts with Bank B of which Mr. X is the beneficial
owner and all accounts held in the names of his spouse E and his children Kand L.

State A has obtained information on all transactions involving foreign credit cards carried out in its
territory in a certain year. State A has processed the data and launched an investigation that identified
all credit card numbers where the frequency and pattern of transactions and the type of use over the
course of that year suggest that the cardholders were tax residents of State A. State A cannot obtain the
names by using regular sources of information available under its internal taxation procedure, as the
pertinent information is not in the possession or control of persons within its jurisdiction. The credit
card numbers identify an issuer of such cards to be Bank B in State B. Based on an open inquiry or
investigation, State A sends arequest for information to State B, asking for the name, address and date
of birth of the holders of the particular cards identified during its investigation and any other person
that has signatory authority over those cards. State A supplies the relevant individual credit card
numbers and further provides the above information to demonstrate the foreseeable relevance of the
requested information to its investigation and more generally to the administration and enforcement
of its tax law.

Company A, resident of State A, is owned by foreign unlisted Company B, resident of State B. The tax
authorities of State A suspect that managers X, Y and Z of Company A directly or indirectly own
Company B. If that were the case, the dividends received by Company B from Company A would be
taxable in their hands as resident shareholders under State A’s controlled foreign company rules. The
suspicion is based on information provided to State A’s tax authorities by a former employee of
Company A.When confronted with the allegations, the three managers of Company A deny having
any ownership interestin Company B. The State A tax authorities have exhausted all domestic means
of obtaining ownership information on Company B. State A now requests from State B information
on whether X,Y and Z are shareholders of Company B. Furthermore, considering that ownership in
such cases is often held through, for example, shell companies and nominee shareholders it requests
information from State B on whether X, Y and Z indirectly hold an ownership interest in Company B.
If State B is unable to determine whether X, Y or Z holds such an indirect interest, information is
requested on the shareholder(s) so that it can continue its investigations. For cases where State B
becomes aware of facts that call into question whether part of the shareholder information is
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foreseeably relevant, the competent authorities should consult and State B may ask State A to clarify
foreseeable relevance inlight of those facts, as discussed in paragraph 5.

h)  Financial service provider B is established in State B. The tax authorities of State A have discovered
that B is marketing a financial product to State A residents using misleading information suggesting
that the product eliminates the State A income tax liability on the income accumulated within the
product. The product requires that an account be opened with B through which the investment is
made. State A’s tax authorities have issued a taxpayer alert, warning all taxpayers about the product
and clarifying that it does not achieve the suggested tax effect and that income generated by the
product must be reported. Nevertheless, B continues to market the product on its website, and State A
has evidence that it also markets the product through a network of advisors. State A has already
discovered several resident taxpayers that have invested in the product, all of whom had failed to
report the income generated by their investments. State A has exhausted its domestic means of
obtaining information on the identity of its residents that have invested in the product. State A
requests information from the competent authority of State B on all State A residents that (i) have an
account with B and (ii) have invested in the financial product. In the request, State A provides the
above information, including details of the financial product and the status of its investigation.

8.1 Situations where Contracting States are not obligated to provide information in response to a request
for information, assuming no further informationis provided

a) Bank B is a bank established in State B. State A taxes its residents on the basis of their worldwide
income. The competent authority of State A requests that the competent authority of State B provide
the names, date and place of birth, and account balances (including information on any financial
assets held in such accounts) of residents of State A that have an account with, hold signatory
authority over, or a beneficial interest in an account with Bank B in State B. The request states that
Bank B is known to have a large group of foreign account holders but does not contain any additional
information.

b) Company B is a company established in State B. State A requests the names of all shareholders in
Company Bresident of State A and information on all dividend payments made to such shareholders.
The requesting State A points out that Company B has significant business activity in State A and is
therefore likely to have shareholders resident of State A. The request further states that it is well
known that taxpayers often fail to disclose foreign source income or assets.

9. Therulelaid downin paragraph1 allows information to be exchanged in three different ways:

a) onrequest, with a special case in mind, it being understood that the regular sources of information
available under the internal taxation procedure should be relied upon in the first place before a
request for information is made to the other State;

b) automatically, for example when information about one or various categories of income having their
source in one Contracting State and received in the other Contracting State is transmitted
systematically to the other State; see the Recommendations of the OECD Council C(97)29/FINAL,
dated 13 March 1997 (Recommendation on the use of Tax Identification Numbers in an international context)
and C(2001)28/FINAL, dated 22 March 2001 (Recommendation on the use of the OECD Model
Memorandum of Understanding on Automatic Exchange of Information for Tax Purposes);
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c) spontaneously, for example in the case of a State having acquired through certain investigations,
information which it supposes to be of interest to the other State.

9.1 These three forms of exchange (on request, automatic and spontaneous) may also be combined. It
should also be stressed that the Article does not restrict the possibilities of exchanging information to these
methods and that the Contracting States may use other techniques to obtain information which may be
relevant to both Contracting States such as simultaneous examinations, tax examinations abroad and
industry-wide exchange of information. These techniques are fully described in the publication Tax
Information Exchange between OECD Member Countries: A Survey of Current Practicesl and can be
summarised as follows:

— a simultaneous examination is an arrangement between two or more parties to examine
simultaneously each in its own territory, the tax affairs of (a) taxpayer(s) in which they have a
common or related interest, with a view of exchanging any relevant information which they so obtain
(see the OECD Council Recommendation C(92)81, dated 23 July 1992, on an OECD Model agreement
for the undertaking of simultaneous examinations);

— a tax examination abroad allows for the possibility to obtain information through the presence of
representatives of the competent authority of the requesting Contracting State. To the extent allowed
by its domestic law, a Contracting State may permit authorised representatives of the other
Contracting State to enter the first Contracting State to interview individuals or examine a person’s
books and records — or to be present at such interviews or examinations carried out by the tax
authorities of the first Contracting State —in accordance with procedures mutually agreed upon by
the competent authorities. Such a request might arise, for example, where the taxpayer in a
Contracting State is permitted to keep records in the other Contracting State. This type of assistance is
granted on a reciprocal basis. Countries” laws and practices differ as to the scope of rights granted to
foreign tax officials. For instance, there are States where a foreign tax official will be prevented from
any active participation in an investigation or examination on the territory of a country; there are also
States where such participation is only possible with the taxpayer’s consent. The Joint Council of
Europe/OECD Convention on Mutual Administrative Assistance in Tax Matters specifically
addresses tax examinations abroad in its Article 9;

— anindustry-wide exchange of information is the exchange of tax information especially concerning a
whole economic sector (e.g. the oil or pharmaceutical industry, the banking sector, etc.) and not
taxpayersin particular.

10. The manner in which the exchange of information agreed to in the Convention will finally be effected
can be decided upon by the competent authorities of the Contracting States. For example, Contracting
States may wish to use electronic or other communication and information technologies, including
appropriate security systems, to improve the timeliness and quality of exchanges of information.
Contracting States which are required, according to their law, to observe data protection laws, may wish to
include provisions in their bilateral conventions concerning the protection of personal data exchanged.
Data protection concerns the rights and fundamental freedoms of an individual, and in particular, the
right to privacy, with regard to automatic processing of personal data. See, for example, the Council of
Europe Convention for the Protection of Individuals with regard to Automatic Processing of Personal Data of 28
January 1981.
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10.1 Before 2000, the paragraph only authorised the exchange of information, and the use of the
information exchanged, in relation to the taxes covered by the Convention under the general rules of
Article 2. As drafted, the paragraph did not oblige the requested State to comply with a request for
information concerning the imposition of a sales tax as such a tax was not covered by the Convention. The
paragraph was then amended so as to apply to the exchange of information concerning any tax imposed on
behalf of the Contracting States, or of their political subdivisions or local authorities, and to allow the use of
the information exchanged for purposes of the application of all such taxes. Some Contracting States may
not, however, be in a position to exchange information, or to use the information obtained from a treaty
partner, in relation to taxes that are not covered by the Convention under the general rules of Article 2.
Such States are free to restrict the scope of paragraph 1 of the Article to the taxes covered by the
Convention.

10.2 In some cases, a Contracting State may need to receive information in a particular form to satisfy its
evidentiary or other legal requirements. Such forms may include depositions of witnesses and
authenticated copies of original records. Contracting States should endeavour as far as possible to
accommodate such requests. Under paragraph 3, the requested State may decline to provide the
information in the specific form requested if, for instance, the requested form is not known or permitted
under its law or administrative practice. A refusal to provide the information in the form requested does
not affect the obligation to provide the information.

10.3 Nothing in the Convention prevents the application of the provisions of the Article to the exchange of
information that existed prior to the entry into force of the Convention, as long as the assistance with
respect to this information is provided after the Convention has entered into force and the provisions of the
Article have become effective. Contracting States may find it useful, however, to clarify the extent to which
the provisions of the Article are applicable to such information, in particular when the provisions of that
convention will have effect with respect to taxes arising or levied from a certain time.

10.4 Contracting States may wish to improve the speediness and timeliness of exchange of information
under this Article by agreeing on time limits for the provision of information. Contracting States may do so
by adding the following language to the Article:

6. The competent authorities of the Contracting States may agree on time limits for the provision of
information under this Article. In the absence of such an agreement, the information shall be supplied as
quickly as possible and, except where the delay is due to legal impediments, within the following time
limits:

a)  Where the tax authorities of the requested Contracting State are already in possession of the
requested information, such information shall be supplied to the competent authority of the other
Contracting State within two months of the receipt of the information request;

b)  Where the tax authorities of the requested Contracting State are not already in the possession of the
requested information, such information shall be supplied to the competent authority of the other
Contracting State within six months of the receipt of the information request.

Provided that the other conditions of this Article are met, information shall be considered to have
been exchanged in accordance with the provisions of this Article even if it is supplied after these time
limits.
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10.5 The provisions in subparagraphs a) and b) of optional paragraph 6, referenced in paragraph 10.4, seta
default standard for time limits that would apply where the competent authorities have not made a
different agreement on longer or shorter time limits. The default standard time limits are two months from
the receipt of the information request if the requested information is already in the possession of the tax
authorities of the requested Contracting State and six months in all other cases. Notwithstanding the
default standard time limits or time limits otherwise agreed, competent authorities may come to different
agreements on a case-by-case basis, for example, when they both agree more time is appropriate. This may
arise where the request is complex in nature. In such a case, the competent authority of a requesting
Contracting State should not unreasonably deny a request by the competent authority of a requested
Contracting State for more time. If a requested Contracting State is unable to supply the requested
information within the prescribed time limit because of legal impediments (for example, because of
ongoing litigation regarding a taxpayer’s challenge to the validity of the request or ongoing litigation
regarding a domestic notification procedure of the type described in paragraph 14.1), it would not be in
violation of the time limits.

10.6 The last sentence in optional paragraph 6, referenced in paragraph 10.4, which provides “provided
that the other conditions of this Article are met, information shall be considered to have been exchanged in
accordance with the provisions of this Article even if it is supplied after these time limits” makes it clear
that no objection to the use or admissibility of information exchanged under this Article can be based on
the fact that the information was exchanged after the time limits agreed to by the competent authorities or
the default time limits provided for in the paragraph.

Paragraph2

11. Reciprocal assistance between tax administrations is feasible only if each administration is assured
that the other administration will treat with proper confidence the information which it will receive in the
course of their co-operation. The confidentiality rules of paragraph 2 apply to all types of information
received under paragraph 1, including both information provided in a request and information
transmitted in response to a request. Hence, the confidentiality rules cover, for instance, competent
authority letters, including the letter requesting information. At the same time, it is understood that the
requested State can disclose the minimum information contained in a competent authority letter (but not
the letter itself) necessary for the requested State to be able to obtain or provide the requested information
to the requesting State, without frustrating the efforts of the requesting State. If, however, court
proceedings or the like under the domestic laws of the requested State necessitate the disclosure of the
competent authority letter itself, the competent authority of the requested State may disclose such a letter
unless the requesting State otherwise specifies. The maintenance of secrecy in the receiving Contracting
State is a matter of domestic laws. It is therefore provided in paragraph 2 that information communicated
under the provisions of the Convention shall be treated as secret in the receiving State in the same manner
asinformation obtained under the domestic laws of that State. Sanctions for the violation of such secrecy in
that State will be governed by the administrative and penal laws of that State. In situations in which the
requested State determines that the requesting State does not comply with its duties regarding the
confidentiality of the information exchanged under this Article, the requested State may suspend
assistance under this Article until such time as proper assurance is given by the requesting State that those
duties will indeed be respected. If necessary, the competent authorities may enter into specific
arrangements or memoranda of understanding regarding the confidentiality of the information
exchanged under this Article.
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12. Subject to paragraphs 12.3 and 12.4, the information obtained may be disclosed only to persons and
authorities involved in the assessment or collection of, the enforcement or prosecution in respect of, the
determination of appeals in relation to the taxes with respect to which information may be exchanged
according to the first sentence of paragraph 1, or the oversight of the above. This means that the
information may also be communicated to the taxpayer, his proxy or to the witnesses. This also means that
information can be disclosed to governmental or judicial authorities charged with deciding whether such
information should be released to the taxpayer, his proxy or to the witnesses. The information received by
a Contracting State may be used by such persons or authorities only for the purposes mentioned in
paragraph 2 Furthermore, information covered by paragraph 1, whether taxpayer-specific or not, should
not be disclosed to persons or authorities not mentioned in paragraph 2, regardless of domestic
information disclosure laws such as freedom of information or other legislation that allows greater access
to governmental documents.

12.1 Information can also be disclosed to oversight bodies. Such oversight bodies include authorities that
supervise tax administration and enforcement authorities as part of the general administration of the
Government of a Contracting State. In their bilateral negotiations, however, Contracting States may depart
from this principle and agree to exclude the disclosure of information to such supervisory bodies.

12.2 Theinformation received by a Contracting State may not be disclosed to a third country unless there is
an express provisionin the bilateral treaty between the Contracting States allowing such disclosure.

12.3 Information exchanged for tax purposes may be of value to the receiving State for purposes in
addition to those referred to in the first and second sentences of paragraph 2 of Article 26. The last sentence
of paragraph 2 therefore allows the Contracting States to share information received for tax purposes
provided two conditions are met: first, the information may be used for other purposes under the laws of
both States and, second, the competent authority of the supplying State authorises such use. It allows the
sharing of tax information by the tax authorities of the receiving State with other law enforcement agencies
and judicial authorities in that State on certain high priority matters (e.g. to combat money laundering,
corruption, terrorism financing). When a receiving State desires to use the information for an additional
purpose (i.e. non-tax purpose), the receiving State should specify to the supplying State the other purpose
for which it wishes to use the information and confirm that the receiving State can use the information for
such other purpose under its laws. Where the supplying State is in a position to do so, having regard to,
amongst others, international agreements or other arrangements between the Contracting States relating
to mutual assistance between other law enforcement agencies and judicial authorities, the competent
authority of the supplying State would generally be expected to authorise such use for other purposes if
the information can be used for similar purposes in the supplying State. Law enforcement agencies and
judicial authorities receiving information under the last sentence of paragraph 2 must treat that
information as confidential consistent with the principles of paragraph 2.

12.4 Itis recognised that Contracting States may wish to achieve the overall objective inherent in the last
sentence of paragraph 2 in other ways and they may do so by replacing the last sentence of paragraph 2
with the following text:

The competent authority of the Contracting State that receives information under the provisions of
this Article may, with the written consent of the Contracting State that provided the information, also
make available that information to be used for other purposes allowed under the provisions of a mutual
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legal assistance treaty in force between the Contracting States that allows for the exchange of tax
information.

13. As stated in paragraph 12, the information obtained can be communicated to the persons and
authorities mentioned and on the basis of the third sentence of paragraph 2 of the Article can be disclosed
by them in court sessions held in public or in decisions which reveal the name of the taxpayer. Once
information is used in public court proceedings or in court decisions and thus rendered public, it is clear
that from that moment such information can be quoted from the court files or decisions for other purposes
even as possible evidence. But this does not mean that the persons and authorities mentioned in paragraph
2 are allowed to provide on request additional information received. If either or both of the Contracting
States object to the information being made public by courts in this way, or, once the information has been
made public in this way, to the information being used for other purposes, because this is not the normal
procedure under their domestic laws, they should state this expressly in their convention.

Paragraph3

14. This paragraph contains certain limitations to the main rule in favour of the requested State. In the
first place, the paragraph contains the clarification that a Contracting State is not bound to go beyond its
own internal laws and administrative practice in putting information at the disposal of the other
Contracting State. However, internal provisions concerning tax secrecy should not be interpreted as
constituting an obstacle to the exchange of information under the present Article. As mentioned above, the
authorities of the requesting State are obliged to observe secrecy with regard to information received
under this Article.

14.1 Some countries” laws include procedures for notifying the person who provided the information
and/or the taxpayer that is subject to the enquiry prior to the supply of information. Such notification
procedures may be an important aspect of the rights provided under domestic law. They can help prevent
mistakes (e.g. in cases of mistaken identity) and facilitate exchange (by allowing taxpayers who are notified
to co-operate voluntarily with the tax authorities in the requesting State). Notification procedures should
not, however, be applied in a manner that, in the particular circumstances of the request, would frustrate
the efforts of the requesting State. In other words, they should not prevent or unduly delay effective
exchange of information. For instance, notification procedures should permit exceptions from prior
notification, e.g. in cases in which the information request is of a very urgent nature or the notification is
likely to undermine the chance of success of the investigation conducted by the requesting State. A
Contracting State that under its domestic law is required to notify the person who provided the
information and/or the taxpayer that an exchange of information is proposed should inform its treaty
partners in writing that it has this requirement and what the consequences are for its obligations in relation
to mutual assistance. Such information should be provided to the other Contracting State when a
conventionis concluded and thereafter whenever the relevant rules are modified.

15. Furthermore, the requested State does not need to go so far as to carry out administrative measures
that are not permitted under the laws or practice of the requesting State or to supply items of information
that are not obtainable under the laws or in the normal course of administration of the requesting State. It
follows that a Contracting State cannot take advantage of the information system of the other Contracting
State if it is wider than its own system. Thus, a State may refuse to provide information where the
requesting State would be precluded by law from obtaining or providing the information or where the
requesting State’s administrative practices (e.g. failure to provide sufficient administrative resources)
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result in a lack of reciprocity. However, it is recognised that too rigorous an application of the principle of
reciprocity could frustrate effective exchange of information and that reciprocity should be interpreted in a
broad and pragmatic manner. Different countries will necessarily have different mechanisms for
obtaining and providing information. Variations in practices and procedures should not be used as a basis
for denying a request unless the effect of these variations would be to limit in a significant way the
requesting State’s overall ability to obtain and provide the information if the requesting State itself
received a legitimate request from the requested State. It is worth noting that if a Contracting State applies,
under paragraph 5, measures not normally foreseen in its domestic law or practice, such as to access and
exchange bank information, that State is equally entitled to request similar information from the other
Contracting State. This would be fully in line with the principle of reciprocity which underlies
subparagraphs a) and b) of paragraph 3.

15.1 The principle of reciprocity has no application where the legal system or administrative practice of
only one country provides for a specific procedure. For instance, a country requested to provide
information could not point to the absence of a ruling regime in the country requesting information and
decline to provide information on a ruling it has granted, based on a reciprocity argument. Of course,
where the requested information itself is not obtainable under the laws or in the normal course of the
administrative practice of the requesting State, a requested State may decline such a request.

15.2 Most countries recognise under their domestic laws that information cannot be obtained from a
person to the extent that such person can claim the privilege against self-incrimination. A requested State
may, therefore, decline to provide information if the requesting State would have been precluded by its
own self-incrimination rules from obtaining the information under similar circumstances. In practice,
however, the privilege against self-incrimination should have little, if any, application in connection with
most information requests. The privilege against self-incrimination is personal and cannot be claimed by
an individual who himself is not at risk of criminal prosecution. The overwhelming majority of
information requests seek to obtain information from third parties such as banks, intermediaries or the
other party to a contract and not from the individual under investigation. Furthermore, the privilege
against self-incrimination generally does not attach to persons other than natural persons.

16. Informationis deemed to be obtainable in the normal course of administration if it is in the possession
of the tax authorities or can be obtained by them in the normal procedure of tax determination, which may
include special investigations or special examination of the business accounts kept by the taxpayer or other
persons, provided that the tax authorities would make similar investigations or examinations for their
own purposes. The paragraph assumes, of course, that tax authorities have the powers and resources
necessary to facilitate effective information exchange. For instance, assume that a Contracting State
requests information in connection with an investigation into the tax affairs of a particular taxpayer and
specifies in the request that the information might be held by one of a few service providers identified in
the request and established in the other Contracting State. In this case, the requested State would be
expected to be able to obtain and provide such information to the extent that such information is held by
one of the service providers identified in the request. In responding to a request the requested State should
be guided by the overarching purpose of Article 26 which is to permit information exchange “to the widest
possible extent” and may consider the importance of the requested information to the requesting State in
relation to the administrative burden for the requested State.

16.1 Subparagraphs a) and b) of paragraph 3 do not permit the requested State to decline a request where
paragraph 4 or 5 applies. Paragraph 5 would apply, for instance, in situations in which the requested
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State’s inability to obtain the information was specifically related to the fact that the requested information
was believed to be held by a bank or other financial institution. Thus, the application of paragraph 5
includes situations in which the tax authorities” information gathering powers with respect to information
held by banks and other financial institutions are subject to different requirements than those that are
generally applicable with respect to information held by persons other than banks or other financial
institutions. This would, for example, be the case where the tax authorities can only exercise their
information gathering powers with respect to information held by banks and other financial institutions in
instances where specific information on the taxpayer under examination or investigation is available. This
would also be the case where, for example, the use of information gathering measures with respect to
information held by banks and other financial institutions requires a higher probability that the
information requested is held by the person believed to be in possession of the requested information than
the degree of probability required for the use of information gathering measures with respect to
information believed to be held by persons other than banks or financial institutions.

17. Therequested State is atliberty to refuse to give information in the cases referred to in the paragraphs
above. However if it does give the requested information, it remains within the framework of the
agreement on the exchange of information which is laid down in the Convention; consequently it cannot be
objected that this State has failed to observe the obligation to secrecy.

18. If the structure of the information systems of two Contracting States is very different, the conditions
under subparagraphs a) and b) of paragraph 3 will lead to the result that the Contracting States exchange
very little information or perhaps none at all. In such a case, the Contracting States may find it appropriate
to broaden the scope of the exchange of information.

18.1 Unless otherwise agreed to by the Contracting States, it can be assumed that the requested
information could be obtained by the requesting State in a similar situation if that State has not indicated to
the contrary.

19. Inaddition to the limitations referred to above, subparagraph c) of paragraph 3 contains a reservation
concerning the disclosure of certain secret information. Secrets mentioned in this subparagraph should not
be taken in too wide a sense. Before invoking this provision, a Contracting State should carefully weigh if
the interests of the taxpayer really justify its application. Otherwise it is clear that too wide an
interpretation would in many cases render ineffective the exchange of information provided for in the
Convention. The observations made in paragraph 17 above apply here as well. The requested State in
protecting the interests of its taxpayers is given a certain discretion to refuse the requested information, but
if it does supply the information deliberately the taxpayer cannot allege an infraction of the rules of
secrecy.

19.1 Inits deliberations regarding the application of secrecy rules, the Contracting State should also take
into account the confidentiality rules of paragraph 2 of the Article. The domestic laws and practices of the
requesting State together with the obligations imposed under paragraph 2, may ensure that the
information cannot be used for the types of unauthorised purposes against which the trade or other
secrecy rules are intended to protect. Thus, a Contracting State may decide to supply the information
where it finds that there is no reasonable basis for assuming that a taxpayer involved may suffer any
adverse consequences incompatible with information exchange.

19.2 In most cases of information exchange no issue of trade, business or other secret will arise. A trade or
business secret is generally understood to mean facts and circumstances that are of considerable economic
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importance and that can be exploited practically and the unauthorised use of which may lead to serious
damage (e.g. may lead to severe financial hardship). The determination, assessment or collection of taxes as
such could not be considered to result in serious damage. Financial information, including books and
records, does not by its nature constitute a trade, business or other secret. In certain limited cases, however,
the disclosure of financial information mightreveal a trade, business or other secret. For instance, a request
for information on certain purchase records may raise such an issue if the disclosure of such information
revealed the proprietary formula used in the manufacture of a product. The protection of such information
may also extend to information in the possession of third persons. For instance, a bank might hold a
pending patent application for safe keeping or a secret trade process or formula might be described in a
loan application or in a contract held by a bank. In such circumstances, details of the trade, business or
other secret should be excised from the documents and the remaining financial information exchanged
accordingly.

19.3 A requested State may decline to disclose information relating to confidential communications
between attorneys, solicitors or other admitted legal representatives in their role as such and their clients to
the extent that the communications are protected from disclosure under domestic law. However, the scope
of protection afforded to such confidential communications should be narrowly defined. Such protection
does not attach to documents or records delivered to an attorney, solicitor or other admitted legal
representative in an attempt to protect such documents or records from disclosure required by law. Also,
information on the identity of a person such as a director or beneficial owner of a company is typically not
protected as a confidential communication. Whilst the scope of protection afforded to confidential
communications might differ among states, it should not be overly broad so as to hamper effective
exchange of information. Communications between attorneys, solicitors or other admitted legal
representatives and their clients are only confidential if, and to the extent that, such representatives act in
their capacity as attorneys, solicitors or other admitted legal representatives and not in a different capacity,
such as nominee shareholders, trustees, settlors, company directors or under a power of attorney to
represent a company in its business affairs. An assertion that information is protected as a confidential
communication between an attorney, solicitor or other admitted legal representative and its client should
be adjudicated exclusively in the Contracting State under the laws of which it arises. Thus, it is not
intended that the courts of the requested State should adjudicate claims based on the laws of the requesting
State.

19.4 Contracting States wishing to refer expressly to the protection afforded to confidential
communications between a client and an attorney, solicitor or other admitted legal representative may do
so by adding the following text at the end of paragraph 3:

d)  to obtain or provide information which would reveal confidential communications between a client
and an attorney, solicitor or other admitted legal representative where such communications are:

(i) produced for the purposes of seeking or providing legal advice or
(ii) produced for the purposes of use in existing or contemplated legal proceedings.

19.5 Paragraph 3 also includes a limitation with regard to information which concerns the vital interests of
the State itself. To this end, it is stipulated that Contracting States do not have to supply information the
disclosure of which would be contrary to public policy (ordre public). However, this limitation should only
become relevant in extreme cases. For instance, such a case could arise if a tax investigation in the
requesting State were motivated by political, racial, or religious persecution. The limitation may also be
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invoked where the information constitutes a state secret, for instance sensitive information held by secret
services the disclosure of which would be contrary to the vital interests of the requested State. Thus, issues
of public policy (ordre public) rarely arise in the context of information exchange between treaty partners.

Paragraph4

19.6 Paragraph 4 was added in 2005 to deal explicitly with the obligation to exchange information in
situations where the requested information is not needed by the requested State for domestic tax purposes.
Prior to the addition of paragraph 4 this obligation was not expressly stated in the Article, but was clearly
evidenced by the practices followed by member countries which showed that, when collecting
information requested by a treaty partner, Contracting States often use the special examining or
investigative powers provided by their laws for purposes of levying their domestic taxes even though they
do not themselves need the information for these purposes. This principle is also stated in the report
Improving Access to Bank Information for Tax Purposes.#

19.7 According to paragraph 4, Contracting States must use their information gathering measures, even
though invoked solely to provide information to the other Contracting State and irrespective of whether
the information could still be gathered or used for domestic tax purposes in the requested Contracting
State. Thus, for instance, any restrictions on the ability of a requested Contracting State to obtain
information from a person for domestic tax purposes at the time of a request (for example, because of the
expiration of a statute of limitations under the requested State’s domestic law or the prior completion of an
audit) must not restrict its ability to use its information gathering measures for information exchange
purposes. The term “information gathering measures” means laws and administrative or judicial
procedures that enable a Contracting State to obtain and provide the requested information. Paragraph 4
does not oblige a requested Contracting State to provide information in circumstances where it has
attempted to obtain the requested information but finds that the information no longer exists following the
expiration of a domestic record retention period. However, where the requested information is still
available notwithstanding the expiration of such retention period, the requested State cannot decline to
exchange the information available. Contracting States should ensure that reliable accounting records are
kept for five years or more.

19.8 The second sentence of paragraph 4 makes clear that the obligation contained in paragraph 4 is
subject to the limitations of paragraph 3 but also provides that such limitations cannot be construed to form
the basis for declining to supply information where a country’s laws or practices include a domestic tax
interest requirement. Thus, whilst a requested State cannot invoke paragraph 3 and argue that under its
domestic laws or practices it only supplies information in which it has an interest for its own tax purposes,
it may, for instance, decline to supply the information to the extent that the provision of the information
would disclose a trade secret.

19.9 For many countries the combination of paragraph 4 and their domestic law provide a sufficient basis
for using their information gathering measures to obtain the requested information even in the absence of
a domestic tax interest in the information. Other countries, however, may wish to clarify expressly in the
convention that Contracting States must ensure that their competent authorities have the necessary
powers to do so. Contracting States wishing to clarify this point may replace paragraph 4 with the
following text:

# OECD, Paris, 2000 (at paragraph 21b)
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4. Inorder to effectuate the exchange of information as provided in paragraph 1, each Contracting State
shall take the necessary measures, including legislation, rule-making, or administrative arrangements, to
ensure that its competent authority has sufficient powers under its domestic law to obtain information for
the exchange of information regardless of whether that Contracting State may need such information for
itsown tax purposes.

Paragraph5

1910 Paragraph 1 imposes a positive obligation on a Contracting State to exchange all types of
information. Paragraph 5 is intended to ensure that the limitations of paragraph 3 cannot be used to
prevent the exchange of information held by banks, other financial institutions, nominees, agents and
fiduciaries as well as ownership information. Whilst paragraph 5, which was added in 2005, represents a
change in the structure of the Article, it should not be interpreted as suggesting that the previous version of
the Article did not authorise the exchange of such information. The vast majority of OECD member
countries already exchanged such information under the previous version of the Article and the addition
of paragraph 5 merely reflects current practice.

19.11 Paragraph 5 stipulates that a Contracting State shall not decline to supply information to a treaty
partner solely because the information is held by a bank or other financial institution. Thus, paragraph 5
overrides paragraph 3 to the extent that paragraph 3 would otherwise permit a requested Contracting
State to decline to supply information on grounds of bank secrecy. The addition of this paragraph to the
Article reflects the international trend in this area as reflected in the Model Agreement on Exchange of
Information on Tax Matters and as described in the report, Improving Access to Bank Information for Tax
Purposes.# In accordance with that report, access to information held by banks or other financial
institutions may be by direct means or indirectly through a judicial or administrative process. The
procedure for indirect access should not be so burdensome and time-consuming as to act as an
impediment to access to bank information.

19.12 Paragraph 5 also provides that a Contracting State shall not decline to supply information solely
because the information is held by persons acting in an agency or fiduciary capacity. For instance, if a
Contracting State had alaw under which all information held by a fiduciary was treated as a “professional
secret” merely because it was held by a fiduciary, such State could not use such law as a basis for declining
to provide the information to the other Contracting State. A person is generally said to act in a “fiduciary
capacity” when the business which the person transacts, or the money or property which the person
handles, is not its own or for its own benefit, but for the benefit of another person as to whom the fiduciary
stands in a relation implying and necessitating confidence and trust on the one part and good faith on the
other part, such as a trustee. The term “agency” is very broad and includes all forms of corporate service
providers (e.g. company formation agents, trust companies, registered agents, lawyers).

19.13 Finally, paragraph 5 states that a Contracting State shall not decline to supply information solely
because it relates to an ownership interest in a person, including companies and partnerships, foundations
or similar organisational structures. Information requests cannot be declined merely because domestic
laws or practices may treat ownership information as a trade or other secret.

# OECD, Paris, 2000
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19.14 Paragraph 5 does not preclude a Contracting State from invoking paragraph 3 to refuse to supply
information held by a bank, financial institution, a person acting in an agency or fiduciary capacity or
information relating to ownership interests. However, such refusal must be based on reasons unrelated to
the person’s status as a bank, financial institution, agent, fiduciary or nominee, or the fact that the
information relates to ownership interests. For instance, a legal representative acting for a client may be
acting in an agency capacity but for any information protected as a confidential communication between
attorneys, solicitors or other admitted legal representatives and their clients, paragraph 3 continues to
provide a possible basis for declining to supply the information.

19.15 The following examplesillustrate the application of paragraph 5:

a) Company X owns a majority of the stock in a subsidiary company Y, and both companies are
incorporated under the laws of State A. State B is conducting a tax examination of business operations
of companyY in State B. In the course of this examination the question of both direct and indirect
ownership in company Y becomes relevant and State B makes a request to State A for ownership
information of any person in company Y’s chain of ownership. In its reply State A should provide to
State B ownership information for both company Xand Y.

b) Anindividual subject to tax in State A maintains a bank account with Bank B in State B. State A is
examining the income tax return of the individual and makes a request to State B for all bank account
income and asset information held by Bank B in order to determine whether there were deposits of
untaxed earned income. State B should provide the requested bank information to State A.
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ANNEXURE-C
MODEL TIEA BY OECD

INTRODUCTION

1. The purpose of this Agreement is to promote international co-operation in tax matters through
exchange of information.

2. The Agreement was developed by the OECD Global Forum Working Group on Effective Exchange of
Information (“the Working Group”). The Working Group consisted of representatives from OECD
Member countries as well as delegates from Aruba, Bermuda, Bahrain, Cayman Islands, Cyprus, Isle of
Man, Malta, Mauritius, the Netherlands Antilles, the Seychelles and San Marino.

3. The Agreement grew out of the work undertaken by the OECD to address harmful tax practices. See
the 1998 OECD Report “Harmful Tax Competition: An Emerging Global Issue” (the “1998 Report”). The
1998 Report identified “the lack of effective exchange of information” as one of the key criteria in
determining harmful tax practices. The mandate of the Working Group was to develop a legal instrument
that could be used to establish effective exchange of information. The Agreement represents the standard
of effective exchange of information for the purposes of the OECD’s initiative on harmful tax practices.

4.  This Agreement is not a binding instrument but contains two models for bilateral agreements drawn
up in the light of the commitments undertaken by the OECD and the committed jurisdictions. In this
context, it is important that financial centres throughout the world meet the standards of tax information
exchange set out in this document. As many economies as possible should be encouraged to co-operate in
this important endeavour. It is not in the interest of participating economies that the implementation of the
standard contained in the Agreement should lead to the migration of business to economies that do not
cooperate in the exchange of information. To avoid this result requires measures to defend the integrity of
tax systems against the impact of a lack of co-operation in tax information exchange matters. The OECD
members and committed jurisdictions have to engage in an ongoing dialogue to work towards
implementation of the standard. An adequate framework will be jointly established by the OECD and the
committed jurisdictions for this purpose particularly since such a framework would help to achieve alevel
playing field where no party is unfairly disadvantaged.

5. The Agreement is presented as both a multilateral instrument and a model for bilateral treaties or
agreements. The multilateral instrument is nota “multilateral” agreement in the traditional sense. Instead,
it provides the basis for an integrated bundle of bilateral treaties. A Party to the multilateral Agreement
would only be bound by the Agreement vis- a-vis the specific parties with which it agrees to be bound.
Thus, a party wishing to be bound by the multilateral Agreement must specify in its instrument of
ratification, approval or acceptance the party or parties vis-a-vis which it wishes to be so bound. The
Agreement then enters into force, and creates rights and obligations, only as between those parties that
have mutually identified each other in their instruments of ratification, approval or acceptance that have
been deposited with the depositary of the Agreement. The bilateral version is intended to serve as a model
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for bilateral exchange of information agreements. As such, modifications to the text may be agreed in
bilateral agreements to implement the standard setin the model.

6. As mentioned above, the Agreement is intended to establish the standard of what constitutes
effective exchange of information for the purposes of the OECD’s initiative on harmful tax practices.
However, the purpose of the Agreement is not to prescribe a specific format for how this standard should
be achieved. Thus, the Agreement in either of its forms is only one of several ways in which the standard
can be implemented. Other instruments, including double taxation agreements, may also be used
provided both parties agree to do so, given that other instruments are usually wider in scope.

7. Foreach Article in the Agreement there is a detailed commentary intended to illustrate or interpret its
provisions. The relevance of the Commentary for the interpretation of the Agreement is determined by
principles of international law. In the bilateral context, parties wishing to ensure that the Commentary is
an authoritative interpretation might insert a specific reference to the Commentary in the text of the
exchange instrument, for instance in the provision equivalent to Article 4, paragraph 2.

II. TEXTOFTHE AGREEMENT

The government of and the government of
information with respect to taxes have agreed as follows:

desiring to facilitate the exchange of

Article 1 : Object and Scope of the Agreement

The competent authorities of the Contracting Parties shall provide assistance through exchange of
information that is foreseeably relevant to the administration and enforcement of the domestic laws of the
Contracting Parties concerning taxes covered by this Agreement. Such information shall include
information that is foreseeably relevant to the determination, assessment and collection of such taxes, the
recovery and enforcement of tax claims, or the investigation or prosecution of tax matters. Information
shall be exchanged in accordance with the provisions of this Agreement and shall be treated as confidential
in the manner provided in Article 8. The rights and safeguards secured to persons by the laws or
administrative practice of the requested Party remain applicable to the extent that they do not unduly
preventor delay effective exchange of information.

Article 2 : Jurisdiction

A Requested Party is not obligated to provide information which is neither held by its authorities nor
in the possession or control of persons who are within its territorial jurisdiction.

Article 3 : Taxes Covered

1. The taxes which are the subject of this Agreement are: (a) in country A, ;
(b) in country B, ;

2. This Agreement shall also apply to any identical taxes imposed after the date of signature of the
Agreement in addition to or in place of the existing taxes. This Agreement shall also apply to any
substantially similar taxes imposed after the date of signature of the Agreement in addition to or in place of
the existing taxes if the competent authorities of the Contracting Parties so agree. Furthermore, the taxes
covered may be expanded or modified by mutual agreement of the Contracting Parties in the form of an
exchange of letters. The competent authorities of the Contracting Parties shall notify each other of any
substantial changes to the taxation and related information gathering measures covered by the
Agreement.
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Article 4 : Definitions

1.  Forthe purposes of this Agreement, unless otherwise defined:

a)
b)

the term “Contracting Party” means country A or country B as the context requires;
the term “competent authority” means

i) inthecaseof Country A, ;

ii) inthe case of Country B, ;
the term “person” includes anindividual, acompany and any other body of persons;

the term “company” means any body corporate or any entity that is treated as a body corporate
for tax purposes;

the term “publicly traded company” means any company whose principal class of shares is
listed on a recognised stock exchange provided its listed shares can be readily purchased or sold
by the public. Shares can be purchased or sold “by the public” if the purchase or sale of shares is
notimplicitly or explicitly restricted to a limited group of investors;

the term “principal class of shares” means the class or classes of shares representing a majority of
the voting power and value of the company;

the term “recognised stock exchange” means any stock exchange agreed upon by the competent
authorities of the Contracting Parties;

the term “collective investment fund or scheme” means any pooled investment vehicle,
irrespective of legal form. The term “public collective investment fund or scheme” means any
collective investment fund or scheme provided the units, shares or other interests in the fund or
scheme can be readily purchased, sold or redeemed by the public. Units, shares or other interests
in the fund or scheme can be readily purchased, sold or redeemed “by the public” if the
purchase, sale or redemption is not implicitly or explicitly restricted to a limited group of
investors;

the term “tax” means any tax to which the Agreement applies;
the term “applicant Party” means the Contracting Party requesting information;
the term “requested Party” means the Contracting Party requested to provide information;

the term “information gathering measures” means laws and administrative or judicial
procedures that enable a Contracting Party to obtain and provide the requested information;

the term “information” means any fact, statement or record in any form whatever;

the term “depositary” means the Secretary General of the Organisation for Economic Co-
operation and Development; This paragraph would not be necessary

the term “criminal tax matters” means tax matters involving intentional conduct which is liable
to prosecution under the criminal laws of the applicant Party;

’/

the term “ criminal laws” means all criminal laws designated as such under domestic law
irrespective of whether contained in the taxlaws, the criminal code or other statutes.

T
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2. Asregardsthe application of this Agreement at any time by a Contracting Party, any term not defined
therein shall, unless the context otherwise requires, have the meaning that it has at that time under the law
of that Party, any meaning under the applicable tax laws of that Party prevailing over a meaning given to
the term under other laws of that Party.

Article 5 : Exchange of Information Upon Request

1. The competent authority of the requested Party shall provide upon request information for the
purposes referred to in Article 1. Such information shall be exchanged without regard to whether the
conduct being investigated would constitute a crime under the laws of the requested Party if such conduct
occurred in the requested Party.

2. Iftheinformation in the possession of the competent authority of the requested Party is not sufficient
to enable it to comply with the request for information, that Party shall use all relevant information
gathering measures to provide the applicant Party with the information requested, notwithstanding that
therequested Party may not need such information for its own tax purposes.

3. Ifspecifically requested by the competent authority of an applicant Party, the competent authority of
therequested Party shall provide information under this Article, to the extent allowable under its domestic
laws, in the form of depositions of witnesses and authenticated copies of original records.

4. Each Contracting Party shall ensure that its competent authorities for the purposes specified in
Article1 of the Agreement, have the authority to obtain and provide upon request:

(@) information held by banks, other financial institutions, and any person acting in an agency or
fiduciary capacity including nominees and trustees;

(b) information regarding the ownership of companies, partnerships, trusts, foundations, “ Anstalten”
and other persons, including, within the constraints of Article 2, ownership information on all such
persons in an ownership chain; in the case of trusts, information on settlors, trustees and beneficiaries;
and in the case of foundations, information on founders, members of the foundation council and
beneficiaries. Further, this Agreement does not create an obligation on the Contracting Parties to
obtain or provide ownership information with respect to publicly traded companies or public
collective investment funds or schemes unless such information can be obtained without giving rise
to disproportionate difficulties.

5. The competent authority of the applicant Party shall provide the following information to the
competent authority of the requested Party when making a request for information under the Agreement
to demonstrate the foreseeable relevance of the information to the request:

(@) theidentity of the person under examination or investigation;

(b) astatement of the information sought including its nature and the form in which the applicant Party
wishes to receive the information from the requested Party;

(c) thetaxpurpose for which the information is sought;

(d) grounds for believing that the information requested is held in the requested Party or is in the
possession or control of a person within the jurisdiction of the requested Party;

(e) totheextentknown, the name and address of any person believed to be in possession of the requested
information;
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(f) astatementthatthe requestisinconformity with the law and administrative practices of the applicant
Party, that if the requested information was within the jurisdiction of the applicant Party then the
competent authority of the applicant Party would be able to obtain the information under the laws of
the applicant Party or in the normal course of administrative practice and that it is in conformity with
this Agreement;

(g) astatement that the applicant Party has pursued all means available in its own territory to obtain the
information, except those that would give rise to disproportionate difficulties.

6. The competent authority of the requested Party shall forward the requested information as promptly
as possible to the applicant Party. To ensure a prompt response, the competent authority of the requested
Party shall:

(@) Confirm receipt of a request in writing to the competent authority of the applicant Party and shall
notify the competent authority of the applicant Party of deficiencies in the request, if any, within 60
days of the receipt of the request.

(b) If the competent authority of the requested Party has been unable to obtain and provide the
information within 90 days of receipt of the request, including if it encounters obstacles in furnishing
the information or it refuses to furnish the information, it shall immediately inform the applicant
Party, explaining the reason for its inability, the nature of the obstacles or the reasons for its refusal.

Article 6 : Tax Examinations Abroad

1. A Contracting Party may allow representatives of the competent authority of the other Contracting
Party to enter the territory of the first-mentioned Party to interview individuals and examine records with
the written consent of the persons concerned. The competent authority of the second-mentioned Party
shall notify the competent authority of the first-mentioned Party of the time and place of the meeting with
the individuals concerned.

2. At the request of the competent authority of one Contracting Party, the competent authority of the
other Contracting Party may allow representatives of the competent authority of the first-mentioned Party
tobe present at the appropriate part of a tax examination in the second-mentioned Party.

3. If the request referred to in paragraph 2 is acceded to, the competent authority of the Contracting
Party conducting the examination shall, as soon as possible, notify the competent authority of the other
Party about the time and place of the examination, the authority or official designated to carry out the
examination and the procedures and conditions required by the first-mentioned Party for the conduct of
the examination. All decisions with respect to the conduct of the tax examination shall be made by the
Party conducting the examination.

Article 7 : Possibility of Declining a Request

1. The requested Party shall not be required to obtain or provide information that the applicant Party
would not be able to obtain under its own laws for purposes of the administration or enforcement of its
own tax laws. The competent authority of the requested Party may decline to assist where the request is not
made in conformity with this Agreement.

2. The provisions of this Agreement shall not impose on a Contracting Party the obligation to supply
information which would disclose any trade, business, industrial, commercial or professional secret or
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trade process. Notwithstanding the foregoing, information of the type referred to in Article 5, paragraph 4
shall not be treated as such a secret or trade process merely because it meets the criteria in that paragraph.

3. The provisions of this Agreement shall not impose on a Contracting Party the obligation to obtain or
provide information, which would reveal confidential communications between a client and an attorney,
solicitor or other admitted legal representative where such communications are:

(@) produced for the purposes of seeking or providing legal advice or
(b) produced for the purposes of use in existing or contemplated legal proceedings.

4.  Therequested Party may decline a request for information if the disclosure of the information would
be contrary to public policy (ordre public).

5. A request for information shall not be refused on the ground that the tax claim giving rise to the
requestis disputed.

6. The requested Party may decline a request for information if the information is requested by the
applicant Party to administer or enforce a provision of the tax law of the applicant Party, or any
requirement connected therewith, which discriminates against a national of the requested Party as
compared with anational of the applicant Party in the same circumstances.

Article 8 : Confidentiality

Any information received by a Contracting Party under this Agreement shall be treated as
confidential and may be disclosed only to persons or authorities (including courts and administrative
bodies) in the jurisdiction of the Contracting Party concerned with the assessment or collection of, the
enforc