
IN THE INCOME TAX APPELLATE TRIBUNAL 
DELHI BENCHES : “B” NEW DELHI 

 
BEFORE SHRI J.SUDHAKAR REDDY,  A.M. 

AND SHRI GEORGE GEORGE K,   J.M.  
 
  

ITA no.751/Del/2013 
Assessment Year : 2009-10  

 
ADIT, International Taxation vs. Express Drilling Systems LLC 
13 A, Subhash road   C/o Nangia & Co. 
Aayakar bhawan    75/7, Rajpur road 
Dehradun     Dehradun 248 001 
       
      PAN:  AABCE 6891 R 

 
 (Appellant)       (Respondent) 
 

 
   Appellant by:-  Shri Sanjeev Kumar, CIT, DR 

    Respondent by:-  Sh. Amit Arora, C.A.  
 

                                
 

O R D E R 
 

PER J.SUDHAKAR REDDY, AM 
 

This appeal is filed by the Revenue directed against the order of the 

Ld.CIT(Appeals)-II, Dehradun dt. 21.11.2012  pertaining to the AY  2009-10.  

2. Facts in brief:-  The facts of the case are that the assessee is a Non 

Resident company which is engaged in the business of providing services 

and facilities in connection with exploration and production of mineral oils 

world wide.  It  has entered into agreement with ONGC together with MEC 

Ltd.  and Shiv-Vani Oil and Gas Exploration Services Ltd. for rendering 

services on a turnkey basis for CBM development in Central Parbatpur 

Jharia, Jharkhand and Pilot Wells, in   Jharia,  Bokaro and North 

Karanpura Blocks.  It filed its return of income electronically on 30.9.2009 

declaring loss of Rs.12,91,33,127/-.  The assessment was completed 

determining total income at Rs.32,15,98,116/-, by disallowing an amount of 

Rs.44,97,41,405/- u/s 40a(ia) of the Act, on the ground that tax should 
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have been deducted at source u/s 194J of the Act instead of s.194C done by 

the assessee.  In other words, the disallowance was made on the ground 

that there was short deduction of tax at source due to wrong application of 

the provisions of the Act.  The assessee carried the matter in appeal.  The 

First Appellate Authority allowed the appeal of the assessee. 

3. Aggrieved the Revenue is in appeal before us on the following grounds. 

“1.  Whether on the facts and circumstances of the case the CIT(A) has erred 
in deleting the disallowance of Rs.30,31,06,928/- without examining that the 
TDS made is not at the correct rate as per Chapter XVII B and holding that the 
assessee was eligible for the deduction as per the proviso to s.40(a)(ia). 

2. Whether on the facts and circumstances of the case the CIT(A) has erred in 
deleting the disallowance of Rs.30,31,06,928/- without examining that the 
payments were FTS wherein tax u/s 194J should have been deducted at the 
rate specified under chapter XVII of the IT Act. 

3. Whether on the facts and circumstances of the case the CIT(A) has erred in 
holding that interest u/s 234B was not chargeable in this case by relying 
upon the decision of Hon’ble Uttarakhand High Court in the case of Maersk 
334 ITR 79 where as the department has contested the issue and has filed 
SLP before the Apex Court against in the case of Jacobs Civil 
Incorporated/Mitsubishi involving similar issue. 

4. The appellant prays for leave to add, amend, modify or  alter any grounds 
of appeal at the time or before the hearing of the appeal.”  

4. We have heard Sh.Sanjeev Kumar, Ld.CIT, D.R. on behalf of the 

Revenue and Shri Amit Arora, the Ld.Counsel for the assessee. 

5. On a careful consideration of the facts and circumstances of the case, 

on perusal of orders of lower authorities, material on record and case laws 

cited, we hold as follows. 

6. We find that deletion of disallowance is challenged before us on the 

ground that TDS is not made at the correct rate as per the S.194J.  This 

issue is no more res integra.  This Bench of the Tribunal in its order in ITA 

no.2429/Del/2011 for AY 2008-09  in the case of M/s. Solutions 

Inforsystems Pvt.Ltd.  vide order dt. 12.12.2013, at para 9 has held as 

follows. 
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“9. In ground no.2 the issue is whether deduction u/s 40(a)(ia) can be 
made  

when tax has been deducted at source u/s 194C instead of 194J.  This 
Bench  of the Tribunal in the case of  Hero MotorCorp followed the 
decision of Hon’ble Calcutta High Court and held as follows.   

The Hon’ble Calcutta High Court in the case  of CIT Vs. S.K. Tekriwal 
(ITA no. 183 of 2012  has held as follows:  

“We are of the view that the provisions of section 40(a)(ia) of the Act has 
two limbs one is where, inter alia, assessee has to deduct tax and the 
second where after deducting tax, inter alia, the assessee has to pay 
into Government Account.  There is nothing in the said section to treat, 
inter alia, the assessee as defaulter where there is a short fall in 
deduction.  With regard to the short fall, it cannot be assumed that there 
is a default as the deduction is not as required by or under the Act, but 
the facts is that this expression, ‘on which tax is deductible at source 
under Chapter XVII-B and such tax has not been deducted or, after 
deduction has not been paid on or before the due date specified in sub 
section(1) of section 139.  This section 40(a)(ia) of the Act refers only to 
the duty to deduct tax and pay to government account.  If there is any 
shortfall due to any difference of opinion as to the taxability of any item 
or the nature of payments falling under various TDS provisions, the 
assessee can be declared to be an assessee in default u/s 201 of the 
Act and no disallowance can be made by invoking the provisions of 
section 40(a)(ia) of the Act.  

 Accordingly, we confirm the order of CIT(A) allowing the claim of 
assessee and this issue of revenue’s appeal is dismissed.”  

We find no substantial question of law is involved in this case and 
therefore, we refuse to admit the appeal.  Accordingly, the appeal is 
dismissed.”  

The assessee further relied on the following decisions:  

DCIT v. Chandabhoy & Jossobhoy (ITA no. 20/Mum/2010(Mum.)  

UE Trade Corporation (India) Ltd. V. DCIT 28 Taxmann.com 77 (Del.) 
and other cases.  

As this is not a case of non-deduction of tax but a case where tax has 
been deducted at a lower rate that too under the bona fide belief that 
deduction was properly made, we accept the contention  of the 
assessee. Respectfully following the judgement of the Hon’ble Calcutta 
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High Court in the case of S.K.Tekrisal (supra)  this ground is allowed 
deleting  the disallowance made u/s 40(a)(ia).     

9.1.  Respectfully following we allow ground no.2.”  

6.1. Respectfully following the same we uphold the order of the First 

Appellate Authority and dismiss this ground of the Revenue. 

7. Ground no.3  is on levy of interest u/s 234B of the Act.   

7.1. The  Ld. AR  argued  that the issue raised in this ground  is also 

covered in favour of the assessee by the following decisions,  besides the 

decision of Hon’ble Uttrakhand High Court in the case of DIT vs. Maersk Co. 

Ltd. (2011) 334 ITR 79 (Uttara.)(FB).  

 DIT vs. Jacobs Civil Incorporation & anr. (2011) 330 ITR 578 
 (Del.) 
 DIT vs. NGC Network Asia LLC (2009) 313 ITR 187 (Bom) 
 

7.2. The Ld. DR has placed reliance on the assessment order. 

7.3. Neither the AO, nor the Ld. CIT(A) have  narrated the facts of the case 

under which the assessee has been found liable by the AO to pay interest 

u/s 234B of the Act. The Ld. CIT(A) has given relief by deleting the interest 

charged u/s 234B on the basis that the issue is covered in favour of the 

assessee,  by the decision of Hon’ble Uttrakhand High Court in the case of 

DIT vs. Maersk Co. Ltd. (supra). Nothing has been argued on behalf of the 

revenue that the decision followed by the Ld. CIT(A) does not cover the issue 

on hand.   The revenue submits  that it  has preferred SLP against the said 

decision of Hon’ble Uttrakhand High Court in the case of DIT vs. Maersk Co. 

Ltd. (supra). The ratio laid down by the Hon’ble Uttarakhand High Court in 

the case of Maersk Co. Ltd. is that,  when a duty was cast on the payer to 

deduct tax at source, on failure of the payers to do so, no interest u/s 234B 

could be imposed on the assessee. In absence of any stay granted by the 

Hon’ble Supreme Court in the Special Leave Petition, the Ld. CIT (A) was 

bound to follow the same. We thus do not find any  infirmity in the order of 

the First Appellate Authority.  The grounds are rejected. 
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8. In the result the appeal of the Revenue is dismissed.  

 Order pronounced in the Open Court on 09th January, 2015.                  
     
                             

                        Sd/-                                                       Sd/-    
                                           

    (GEORGE GEORGE K)                                   (J.SUDHAKAR REDDY)                            
     JUDICIAL MEMBER                             ACCOUNTANT  MEMBER           
                                                                                                                                                                                                            
 Dated: the 09th January, 2015 
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