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           आयकर अपीलीय अधीकरण, यायपीठ – “ सी ”, कोलकाता, 
          IN THE INCOME TAX APPELLATE TRIBUNAL, BENCH “C”, KOLKATA 

 

(सम�)Before ौीमती �दवा िसंहौीमती �दवा िसंहौीमती �दवा िसंहौीमती �दवा िसंह, , , , यायीक सदःया,     

Smt. Diva Singh, Judicial Member. 

            एवंएवंएवंएव/ंand 

                           सीसीसीसी....ड"ड"ड"ड"....रावरावरावराव, लेखा सदःय 

                     C.D. Rao, Accountant Member 

 

 

आयकर अपील सं%याआयकर अपील सं%याआयकर अपील सं%याआयकर अपील सं%या / ITA No.1680/Kol/2010 

िनधॉरण वष/ॅAssessment Year :  2005-06 

 

(अपीलाथ,/APPELLANT ) 

                DCIT, Circle-12, Kolkata Versus 

 

(ू.यथ,/RESPONDENT) 

M/s. Bengal Chemicals & 

Pharmaceuticals Ltd. 

(PAN: AABCB 5107F) 

 

अपीलाथ, क/ ओर स/े For the Appellant: 

 

     Shri 

 

A.K.Pramanick 

    ू.यथ, क/ ओर स/ेFor the Respondent:      Shri V.N.Purohit 

 

आदेश/ORDER 

(सीसीसीसी....ड"ड"ड"ड"....रावरावरावराव) लेखा सदःय 

Per Shri C.D.Rao, A.M. 
  

This appeal is preferred by the Revenue against the order of the C.I.T.(A)-

XXXII, Kolkata dated 20.05.2010 for the assessment year 2005-06. 

 

2. In this appeal, the only issue raised by the Revenue is relating to deletion of 

employees contribution to P.F. and E.S.I under section 43B taking it t be employer’s 

contribution. 

 

3. At the time of hearing before us, the Ld. D.R. relied on the orders of the ITAT, 

Kolkata “B”Bench in ITA No.1255/Kol/2010 wherein this Tribunal considered all the 

cases on this issue and concluded that the assessee is not entitled to deduction  u /s 

36(1)(va) of the employees’  contribution   to provident fund   which was paid  after the 

due date  as specified  in Explanation   to Section 36(1)(va)  of the Act as section 43B   

cannot be pressed into service  because section 43B  comes into play only when a 

deduction   is otherwise  allowable under the Income Tax Act . 
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4. On the other hand, the Ld. Counsel, appearing on behalf of the Assessee, has 

submitted that the Hon’ble Supreme Court in the case of CIT-Vs- Alom Extrusions 

Ltd. reported in 319 ITR 306 has considered this issue and affirmed the decision in the 

case of CIT-Vs- Sabari Enterprise reported in 213 CTR 269 (Kar) and valued the ratio 

laid down in Allied Motors Pvt. Ltd. reported in 224 ITR 677. Therefore, he requested 

to uphold the action of the Ld. CIT(A).  

 

5. After hearing the rival submissions and on careful perusal of the materials 

available on record, we are unable to accept the contention of the Ld. Counsel for the 

Assessee that the order of the Hon’ble Supreme Court in the case of Alom Extrusions 

is not on the issue of employees’ contribution. On the other hand, it is on the 

employer’s contribution and relating to the second proviso to section 43B and the 

amendment of the first proviso to section 43B of the Act by the Finance Act, 2003 

whereas in assessee’s case the undisputed fact is that the additions made by the AO are 

under the provisions of section 36(1)(va). Since this issue has been decided by this 

Tribunal in ITA No.1255/Kol/2010 exhaustively, we find no reason to deviate from the 

view taken by us in ITA No.1255/Kol/10 on 19.11.2010. The relevant particulars of the 

above order are as under: 

“5.  During the course of hearing, the learned D.R. submitted that section 

36(1)(va) read with section 2(24)(x) of the Act provides that due date of 

payment of employees’ contribution to provident fund and if it is not paid  

within due date , the same cannot be allowed as deduction if it is paid  belatedly.  

Learned D.R. submitted that Special Bench, ITAT in the case of ITC Ltd. 

(supra) has held that the provisions of section 43B of the Act will not apply in 

respect of payment of employees’ contribution to provident fund.  Learned D.R.  

further submitted that the decision of the Hon’ble Apex Court in the case of   

Vinay Cement Ltd. (supra) deals with the provisions  of section 43B  of the Act  

and in respect of employees’ contribution to provident fund, the provisions of 

section 43B does not apply. He further submitted that the decision of the 

Hon’ble Delhi High Court in the case of AIMIL Ltd.(supra) has also been 

decided  by following the decision of Vinay Cement Ltd.(supra).  He further 
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submitted that the only issue  decided on those appeals were  whether amount  

paid on account of  P.F. after due date are allowable in  view  of section 43B  

read with section 36(1)(va) of the Act.  He further submitted that it is nowhere 

decided as to whether belated payment of employees’ contribution  to provident 

fund paid is allowable  if it is  paid  after due date but before due date of  filing 

of return.   

 

6. On the other hand, learned A.R. supported the order of the learned  

C.I.T(A) and also placed reliance  on the aforesaid decisions  as relied before the 

learned C.I.T(A).  Besides above, the learned A.R also referred the decision of 

the Hon’ble Delhi High Court in the case of CIT vs  P.M.Electronics Ltd. AIT   

2008 – 397 – H.C.   

 

7.  We have heard the learned representatives of the parties and have considered 

the orders of the authorities below. We have also considered the cases cited by 

the learned representatives of the parties in support of their submissions.  We 

observe that there is no dispute to the fact that assessee had paid employees’ 

contribution to provident fund after the due date.  We observe that the above 

issue as to whether the employees’ contribution to provident fund is also subject 

to the provisions of section 43B of the Act or not.  In this respect  we consider it 

necessary to state the relevant  provisions of section 36(1)(va) and relevant 

clauses  of section 43B of the Act  which are as under : 

“36(1)  The deductions provided for in  the following  clauses shall be allowed 

in respect of the matters    dealt with therein , in computing the income  referred  

to in section 28 - 

 (i)   ………………………. 

 (ia) ………………………. 

 (ib) ………………………. 

 (iia)  ………………………. 

 (iii)   ………………………. 

 (iiia)  ……………………… 

(va)   any sum  received by the assessee   from any of his employees to which the 

provisions of sub-clause (x)  of clause  (24)  of section  2  apply, if such sum is  

credited by the assessee  to the employee’s account  in the relevant fund or 

funds on or before the  due date. 
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Explanation -  For  the purposes  of  this clause,  “due date” means  the date by 

which the assessee is required as an employer to credit an  employee’s  

contribution to the  employee’s account in the relevant fund  under any Act, 

rule, order  or notification issued there under  or under  any standing order, 

award , contract  of service or otherwise.”  

 

43B. Notwithstanding anything contained in any other provision of this Act, a 

deduction otherwise allowable under this Act in respect of - 

a …………… 

b. Any sum payable by the assessee as an employer by way of contribution to 

any provident fund or superannuation fund or gratuity fund or any other fund 

for the welfare of employees, or 

c……………. 

d. 

e …………….. 

f…………….. 

shall be allowed (irrespective of the previous year in which the liability to pay 

such sum was incurred by the assessee according to the method of accounting 

regularly employed by him) only in computing the income referred to in section 

28 of that previous year in which such sum is actually paid by him: 

Provided that nothing contained in this section shall apply in relation to any 

sum which is actually paid by the assessee on or before the due date applicable 

in his case for furnishing the return of income under sub-section (1) of section 

139 in respect of the previous year in which the liability to pay such sum was 

incurred as aforesaid and the evidence of such payment is furnished by the 

assessee along with such return.” 

 

8.  From the above it  emerges that the term “due date”  as appearing  in section  

36(1)(va) read with Explanation specifies   the due date  as the date by which the 

assessee is required as  an employer to credit  an employee’s contribution under 

the employees a/c to the relevant fund.  As regards the term “due date” as 

appearing in section 36(1)(va), the Explanation to section 36(1)(va) specifies the 

“due date” as the “date by which the assessee is required as an employer to 

credit an employee’s contribution to the employee’s account in the relevant fund 

under any Act, rule, order or notification issued there-under or under any 

standing order, award, contract of service or otherwise.” The term “due date” as 

specified in the Explanation to section 36(1)(va) does not refer to the due date 

fixed for filing the return of income u/s 139(1). Hence the “due date” as fixed 

for filing the return of income u/s 139(1) cannot be read into the Explanation to 

section 36(1)(va). The “due date” for crediting any sum received by the assessee 
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from his employees as contributions towards any provident fund or 

superannuation fund or any fund for the welfare of the employees by the 

employer-assessee to the employee’s account in the relevant fund or funds must 

be the one specified in the Explanation to section 36(1)(va) and not the “due 

date” for filing the return of income under section 139(1).  In the case before us  

there is no dispute  that the assessee company   has neither credited   the 

impugned  contribution  received by it from its employees  to the employees’ 

account in the relevant fund nor it has done   so on  or  before the due date  

specified in the Explanation to section  36(1)(va)  and hence we are of the 

considered  view that the claim of the assessee for deduction cannot succeed.  

Further section 43B, we are of the considered   view, does not apply in respect 

of the employees contribution for the following reasons :   

(i) Section 43B opens with a non obstante clause which means that it controls 

the operation of other provisions of the Income-tax Act in that section 43B will 

have overriding effect notwithstanding other provisions under which a 

deduction may otherwise be allowable. 

 

(ii) The opening words of section 43B make it clear that the said section would 

have overriding effect and apply only when a deduction is otherwise allowable 

under the Income-tax Act. In other words, the very applicability of the non-

obstante clause would come into play only when a deduction is otherwise 

allowable under the Income-tax Act. Thus section 43B cannot be pressed into 

service to allow a deduction which is otherwise not allowable under the Income-

tax Act including section 36(1)/(va) thereof.  In order to avail the beneflt of 

section 43B upon actual payment, the assessee must show that the deduction 

claimed by it u/s 43B is otherwise allowable under the provisions of the Income-

tax Act including section 36(1)/(va) thereof. 

 

(iii) Section 43B bars deduction, which is otherwise allowable under the 

Income-tax Act, of any sum referred to in clauses (a) to (f) unless it is actually 

paid. Thus the factum of actual payment of any sum referred to in clauses (a) to 

(f) is relevant only when the deduction is otherwise allowable under the Income-

tax Act. There are several provisions in the Income-tax Act, which set out the 

conditions for the allowability of deductions of those very sums which are 

referred to in section 43B. Those provisions would be rendered otiose if a view 

was to be taken that deductions of the aforesaid sums would be allowed as and 

when they are actually paid irrespective of the fact that they are not otherwise 

allowable under the Income-tax Act.   The plain and unambiguous language 

used in section 43B makes it absolutely clear that the allowability of deduction 

of any sum referred to in clauses (a) to (f) upon actual payment is restricted to 
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those deductions only, which are otherwise allowable under the Income-tax Act. 

Thus the factum of actual payment by itself is not sufficient to successfully claim 

a deduction u/s 43B, which is otherwise not allowable under the Income-tax Act. 

In other words, all those deductions, which are otherwise not allowable under 

the Income-tax Act, cannot be allowed even on actual payment u/s 43B. 

 

(iv) The proviso to section 43B carves out an exception and allows deduction in 

respect of any sum referred to in clauses (a) to (f) which is actually paid by the 

assessee on or before the due date for furnishing the return of income u/s 139(1) 

in respect of the previous year in which the liability to pay such sum was 

incurred. However, the proviso applies only to those matters which are 

specifically referred to in section 43B to which it has been added. Proviso to 

section 43B cannot therefore be made applicable to those deductions which are 

otherwise not allowable under the Income-tax Act.” 

 

9.  From the above we are of the view that a claim/deduction  which is otherwise   

not allowable  u /s 36(1)(va) or for that matter any other provision of the Income 

Tax Act can neither be considered  nor is allowed  u/s 43B.  The opening words 

of section 43B ,namely “notwithstanding anything contained in any other  

provision of this Act a deduction  otherwise allowable  under this Act 

…………..” make it  amply clear that  section  43B comes into play  only when 

deduction is otherwise allowable  under the Income Tax Act .  The purpose of 

section  43B  is i)  to bar the deduction of the sums  referred to therein  unless 

they are actually paid   and ii) not to allow deduction  which is otherwise not 

allowable  under the Income Tax Act.  Therefore, section 43B cannot be pressed 

into service in a case like the one before us where deduction is not otherwise 

allowable u /s 36(1)(va). Moreover, section 43B is a general provision which 

merely bars deduction of specified sums unless  they are actually paid and 

whereas provisions of section 36(1)(va) specifically deal with deduction in 

respect of   payment of employees contribution  to the Provident Fund. 

Therefore, the provisions of section 36(1)(va), being special provisions enacted 

to deal with specific matter  would, in our view, prevail over  the  general 

provisions  of section 43B on the principle that a general clause  does not 

explain to those things   that have been previously provided for specifically.       
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10.   We have gone through the  decisions (cited  supra) in which it is held that 

employees’  contribution  to provident fund  would be eligible for deduction  if 

it is paid before due date prescribed u /s 139(1)  for filing the return of income.  

However, we do not find any such observation  in the said cases (cited supra)  

that deduction  u /s 43B  would have to be allowed  even if the deductions  in 

respect of which payments have been made  in terms of section 43B are 

otherwise  not allowable  under the Income Tax Act.  In fact it has not even the 

question raised in those decisions as to whether deduction which is not 

otherwise allowable under the Income Tax Act, could at all be allowed on 

payment basis u /s 43B. It is well-settled principle that a judgment must be read 

as a whole and the observations in the judgment have to be construed in the light 

of the question raised before the Court.  It is the judicial principle found upon  

reading the  judgment as a whole in the light of the question raised before the  

Court  which forms  precedent  and not particular  words  or phrases.   

 

11.  In view of the above   we hold that the assessee is not entitled to deduction 

u /s 36(1)(va) of the employees’ contribution to provident fund which was paid 

after the due date as specified in Explanation  to Section 36(1)(va)  of the Act as 

section 43B cannot be pressed into service because section 43B comes into play 

only when a deduction is otherwise  allowable under the Income Tax Act. 

Hence, we confirm the action of the AO by reversing order of the learned 

C.I.T(A) and accordingly allow ground no. 1 taken  by the department.”   

 

5.1 Respectfully following the same, we set aside the orders of the Ld. CIT(A) and 

restore that of the AO.  

6  In the result, the Revenue’s appeal is allowed. 

यह आदेश यायालय म2 सुनाया गया है  

THIS ORDER PRONOUNCED IN THE OPEN COURT ON 7
th

 January, 2011. 
       

 Sd/- Sd/-  

�दवा�दवा�दवा�दवा िसंह िसंह िसंह िसंह, , , , यायीक सदःया,     

Diva Singh, Judicial Member. 

 

 

 

 
सीसीसीसी....ड"ड"ड"ड"....रावरावरावराव, लेखा सदःय 

C.D. Rao, Accountant Member 

((((तार"खतार"खतार"खतार"ख))))Date:07.01.2011 

MST(Sr.P.S.) 
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आदेश क/ ूितिल6प अमे6षतः- 

Copy of the order forwarded to: 

 

1. M/s. Bengal Chemicals & Pharmaceuticals Ltd., 6, Ganesh Chandra 

Avenue, Kolkata – 700 013. 

2 DCIT, Circle-12, Kolkata 

3. The CIT,                                            

4. The CIT(A), 

5. DR, Kolkata Benches, Kolkata 

          स.या6पत ूित/True Copy,                

 

  आदेशानुसार/ By order, 

 

 Deputy /Asst. Registrar, ITAT, Kolkata Benches 
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