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Respondent by :  Shri Surendra Kumar  
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[ 

आदेश / O R D E R 

PER BENCH.                 : 
  

These two appeals filed by the assessee are directed against two 

separate orders passed by the ld. CIT(A)-15, Mumbai dated 22-05-2012 and 

24-5-2012 for assessment years 2007-08 and 2008-09 respectively and since 

common issues are involved therein, the same have been heard together and 

are being disposed of by a single consolidated order for the sake of 

convenience.  
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2. The assessee in the present case is a company which filed its returns of 

income for both the years under consideration i.e. assessment years 2007-08 

and 2008-09 on 30-10-2009 declaring total income of Rs. 17,91,60,615/- and 

Rs. 15,03,05,686/- respectively.  In the orders originally completed u/s 

143(3) r.w.s. 153A of the Income Tax Act, 1961, the total income of the 

assessee was computed by the A.O. at Rs. 49,61,88,605/- and Rs. 

58,26,34,273/- for assessment years 2007-08 and 2008-09 respectively.  

These assessments made for both the years under consideration were 

subsequently reopened by the A.O. u/s 147 of the Act and after recording the 

following identical reason, notices u/s 148 of the Act were issued by the A.O. 

to the assessee on 11-11-2010:- 

 

“The assessee had invested in shares of Allcargo Belgium NV – an 
associated Enterprise and had paid the share application money as 
follows: 
 
  On 19.05.2006 - Rs. 11,65,00,000/- 
  On 22.06.2006 - Rs. 46,18,94,150/- 
  TOTAL  - Rs. 57,83,94,150/- 
 

This share application money was reportedly converted into shares on 
08.06.2007. 
 
The Associated Enterprise held the said amount for an unusually long 
duration of time without allotting the shares in lieu there-of, which 
could have been done by them without any problem or difficulty. The 
nature of this amount for the intermittent period, i.e. from 
19.05.2006/22.06.2006 till 08.06.2007, was therefore akin to a loan. 
 
In the case of M/s. Perot Systems TSI, the ITAT, Delhi has held as 
under: 
 

‘i). The argument that the loans where in reality not loans but 
quasi-capital cannot be accepted because the agreements show 
them to be loans and there is no special feature in the contract 
to treat them otherwise. There is also no reason why the loans 
were not contributed as capital if they were actually meant to be 
capital contribution; 
 
ii). The argument that the loans were given on interest-free terms 
out of commercial expediency is not acceptable because this was 
not a case of an ordinary business transaction but was an 
international transaction between associated enterprises. One 
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had to see whether the transaction was at arms length under the 
transfer pricing provisions; 
iii). The argument that notional interest income cannot be 
assessed is not acceptable in the context of transfer pricing. 
Section 92 (1) of the income tax act provides that any income 
arising from an international transaction has to be computed 
having regard to the arms length price. Section 928 (1) of the 
income tax act defines an international transaction to mean a 
transaction between two or more associated enterprises.... In the 
nature of... Lending or borrowing money... In considering the 
arms length price of a loan, the rate of interest has to be 
considered and income on account of interest can be attributed.” 

   
The decision of the ITAT, Delhi, is squarely applicable to the facts of the 
assessee’s case. In view of the ratio laid down by this decision, the 
amount paid by the assessee as share application money (quasi-capital) 
should be reckoned as a ‘LOAN’ for the intermittent period and notional 
interest needs to be reckoned on the same which lay invested with 
Allcargo Belgium, NV - the Associated Enterprise - for an unusually 
long duration of time. 
 
An Order u/s. 92CA(3) of the IT Act dated 28.10.2010 passed by the 
Transfer Pricing Officer1(1), Mumbai has been received in this office 
where-in it has been held by the said authority that the amount 
Invested by the assessee as share application money with its Associated 
Enterprise lying unutilized for a long duration is in fact akin to a loan 
beyond a period of 60 days and has suggested adjustment to the Total 
Income of the assessee on account of notional Interest on such loan 
calculated @ 3% above the LIBOR rate of 5.277%. The amount of such 
interest has been worked out by him at Rs. 3,01,47,078 for this AY 
2007-08 (Rs. 89,18,933/- for AY 2008-09), which has escaped 
assessment within the meaning of section 148 of the income tax Act.” 

 

3. In response to the notices issued by the A.O. u/s 148 of the Act, a letter 

dated 8-12-2010 was filed by the assessee stating therein that the returns 

originally filed on 30-10-2009 may be considered as the returns filed in 

response to the notices issued u/s 148 of the Act for both the years under 

consideration.  During the course of reassessment proceedings, the assessee 

was called upon by the A.O. to explain why the amount invested by it as 

share application money with its AE lying unutilized for a long duration 

should not be treated as loan beyond a period of 60 days and why TP 

adjustment should not be made on account of interest chargeable on these 

amounts treated as loan for a period beyond 60 days.  In reply, the following 
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explanation was offered by the assessee to justify the delay in allotment of 

shares by its AE against the share application money:-    

 

“7. M/s. Allcargo India was holding 49.99% shares of MIs. ECUHOLD 
which was incorporated in Belgium In the year 1997 and the balance 
50.01% shares of MIs. ECUHOLD were held by M/s. RMK. 
 
8. On 10e January, 2006 a Letter of intent was executed between 
Allcargo India and the shareholders of RMI( to purchase 100% shares of 
RMI( from the existing shareholders by a New Company (Allcargo 
Belgium NV) to be formed on or before 20.01.2006, for total 
consideration of 13.4 million Euros, subject to the terms and 
conditions stipulated in the said LOI, 

 
9. The New Company (Allcargo Belgium) was incorporated on l7th 
March, 2006. 

 
10. During the due diligence carried out of M/s.RMI< it was noticed 
that M/s.RMI< had a loan of 3.15 million Euros to be repaid to Fortis 
and TNG Financial Institutions. Therefore the parties re-negotiated the 
deal and agreed for a revised consideration of 10.205 million Euros 
(instead of 13.4 million Euros) with a condition that before entering into 
‘such Amended 101 the Buyer (i,e.,M/s. Allcargo Belgium) shall pay at 
least 2 million Euros and pay 1.15 million Euros immediately on 
entering into the Amended 101 to repay the loan of 3.15 million Euros 
to Fortis/TNG. 
 
11. For depositing the aforesaid 3.15 million Euros by Allcargo Belgium 
with RMK, Allcargo India, being the Holding Company of Allcargo 
Belgium, was to provide fund of 3.15 million Euros to Allcargo Belgium 
by way of share application money for allotment of shares, with 
understanding that the shares shall be allotted by Allcargo Belgium, 
only if the deal for purchase of 100% shares of RMI< (whereby purchase 
50.01% shares of ECUHOLD) materialises. If the transaction doesn’t 
materialise, the subscription money was to be returned back to Allcargo 
India. 

 
12. Accordingly, Allcargo India remitted 2 million Euros on 1905.2006 
arid 1.15 million Euros on 13.06.2006 (aggregating to 3.15 million 
Euros) to Allcargo Belgium towards the Share Application Money. 

 
13. The consideration of 13.4 million Euros was reduced to 10.205 
million Euros (including 3.15 million Euros already remitted to RM1( 
for repaying the loan of Fortis/TNG). The revised balance consideration 
of 7.055 million Euros (i.e., 10.205 million Euros minus 3.15 million 
Euros) was to be paid in the following manners: 

 
a) 3,150,000 Euros (already paid) for repaying the loan 
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b) 6,305,000 Euros to be paid to the five shareholders of RMK 
simultaneously on transferring RMI( shares to Allcargo Belgium 
C) 750,000 Euros to be kept in Escrow, A/c at the time of 
transferring RMI< shares to Allcargo Belgium 

 
14. For releasing the of payment of 6.305 million Euros as per 13(b) 
above, Allcargo India, being the Holding Company, was to fund 6.305 
million Euros to Allcargo Belgium by way of share application money 
for allotment of shares, with the understanding that the shares of 
Allcargo Belgium shall be allotted to Allcargo India only if the deal for 
purchase of 100% shares of RMI< (whereby purchase 50.01% shares of 
ECUHOLD) materialises. If the transaction doesn’t materialise, the 
subscription money was to be returned back to Allcargo India by 
Allcargo Belgium. 

 
15. Accordingly, Allcargo India remitted total 6.305 million Euros on 
16.06.2006 to Allcargo Belgium towards the share application money. 
With this payment the share application money paid by Allcargo India 
was 9.455 million Euros (3.15 + 6.305). 

 
16. Before releasing the aforesaid payment of 6.305 million to the 
shareholders of RMK, parties further renegotiated the deal and reduced 
the consideration from 10.205 million Euros to 9.95 million Euros 
(including 3.15 million Euros already remitted to RMK for repaying the 
loan of Fortis/TNG). The revised consideration of 9.95 million Euros 
was to be paid in the following manners: 

 
a) 3,150,000 Euros (already paid before execution of Amended 101) for 
repaying the loan of Fortis/TNG. 

 
b) 6,050,000 Euros to the five shareholders of RMK simultaneously on 
transferring RMK shares to Allcargo Belgim. 

 
c) 495,000 Euros kept in Escrow A/c simultaneously on transferring 
RMK shares to Allcargo Belgium. 

 
17. Allcargo India, being the Holding Company, again remitted 0.483 
million Euros 19th June, 2006 to Allcargo Belgium by way of share 
application money for allotment of shares, with understanding that the 
shares shall be allotted by Allcargo Belgium, only if the deal far 
purchase of 100% shares of RMI( (whereby purchase 50.01% shares of 
ECUHOID) materialises. lf the transaction doesn’t materialise, the 
subscription money to be returned back to Allcargo India. 

 
18. At this stage, the total Share Subscription money paid by Allcargo 
India was 9.938 million Euros (3.15 + 6.305 +0.483). 
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19, On 20.06.2006 the Agreement for Sale and Purchase of Shares was 
executed between Allcargo Belgium and the shareholders of RMK NV. 
As per the said Agreement, there were three Closing Dates as follows; 
 
First Closing date June 30, 2006 — payment of 6.05 million Euros to 
the shareholders of RMK and delivery of 100% shares of RMI( to 
Allcargo Belgium. 

 
Second Closing date May 01. 2007 — Achieving requisite EBITDA by 
ECUHOLD for the year 2006 and release of  50% of 750,000 Euros to 
the shareholders of RMK( deposited in Escrow A/c. 

 
Third Closing date May 01. 2008 — Achieving requisite EBITOA by 
ECUHOLD for the year 2007 and release of balance 50% of 750,000 
Euros to the shareholders of RMK deposited in Escrow A/c. 

 
By May 2007, it was estimated that the requisite EBITOA would be 
achieved and it was decided to allot shares from Allcargo Belgium to 
Allcargo India for the total Share Application money of 9.938 million 
Euros. Accordingly, the Shares were allotted by Allcargo Belgium on 
8th June, 2OO7. 

  

 4. On the basis of above explanation, it was contended on behalf of the 

assessee before the A.O. that the delay in allotment of shares by its AE 

against the share application money was for genuine and unavoidable 

reasons and there was no justification to treat the transactions involving 

payment of share application money as the loan transactions so as to make 

any addition on account of Arm’s Length Price (ALP) of interest under the 

transfer pricing adjustment.  This explanation of the assessee was not found 

acceptable by the A.O. for the reasons given in the assessment order and 

relying on the said reasons as well as the order of the TPO dtd. 28-10-2010  

passed u/s 92CA(3) of the Act, he held that the share application money paid 

by the assessee to its AE was in the nature of loan given by it to the said AE 

and the same therefore actually represented the international transactions 

between the assessee and it s AE of giving loan free of cost.  Accordingly, the 

amount invested by the assessee as share application money with its AE lying 

unutilized for a period beyond 60 days was treated by the A.O. as a loan and 

as suggested by the TPO in his order, the TP adjustment of Rs. 3,01,47,078/- 

and Rs. 89,18,933/- was made by the A.O. in assessment years 2007-08 and 
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2008-09 on account of interest calculated @ 3% above the LIBOR rate 5.277% 

in the assessments completed u/s 143(3) r.w.s. 147 of the Act vide orders 

dated 31-12-2010. 

  
 5. Against the orders passed by the A.O. u/s 143(3) r.w.s. 147 of the Act, 

appeals were preferred by the assessee before the ld. CIT(A) challenging the 

validity of the said assessments as well as disputing the additions made 

therein on account of TP adjustments.  After considering the submissions 

made on behalf of the assessee as well as the material available on record, the 

ld. CIT(A) did not find merit in the contention raised on behalf of the assessee 

challenging the validity of assessment made by the A.O. for both the years 

under consideration and rejecting the same, he upheld the validity of the said 

assessments. The ld. CIT(A) also confirmed the additions made by the 

A.O./TPO in both the years under consideration by way of TP adjustments on 

account of interest chargeable by the assessee company to its AE on 

unutilized share application money lying with the said AE beyond a period of 

60 days treating the same as loans to the substantial extent allowing only a 

part relief on this issue by accepting the alternative contention of the assessee 

that the rate of interest should be taken at 3% above the Euro based LIBOR of 

3.5263% instead of US Dollar based LIBOR of 5.277%.  Aggrieved by the 

orders of the ld. CIT(A) for assessment years 2007-08 and 2008-09, the 

assessee has preferred these appeals before the Tribunal. 

  
 6. We have heard the arguments of both the sides and also perused the 

relevant material available on record.  In ground No. 1 of both the present 

appeals, the assessee has raised a preliminary issue challenging the validity 

of assessments made by the A.O. u/s 143(3) r.w.s. 147 of the Act for both the 

years under consideration while in ground No. 2, the assessee has challenged 

the addition made by the A.O. and sustained by the ld. CIT(A) by way of TP 

adjustment on account of interest chargeable on the amount of share 

application money paid to its AE and lying unutilized for a period beyond 60  
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days treating the same as loan.  As agreed by the ld. Representatives of both 

the sides, the common issue involved in ground No. 2 of the assessee’s 

appeals for both the years under consideration is squarely covered in favour 

of the assessee by the latest decision of Delhi Bench of ITAT in the case of 

Bharti Airtel Ltd., vs. ACIT rendered vide its order dated 11-3-2014 passed in 

ITA No. 5816/Del/12 wherein a similar issue was decided by the Tribunal in 

favour of the assessee holding that the transactions involving payment of 

share application money could not be treated as international transactions of 

loan given by the assessee company to its AE merely because there was a 

delay in allotment of shares.  A copy of the said order of the tribunal is also 

placed on record before us and perusal of the same shows that a similar issue 

has been decided by the Tribunal in favour of the assessee vide para No. 47 of 

its order which reads as under:- 
  

` “47. We find that in the present case the TPO has not disputed that the 

impugned transactions were in the nature of payments for share 
application money, and thus, of capital contributions. The TPO has not 
made any adjustment with regard to the ALP of the capital 
contribution. He has, however, treated these transactions partly as of 
an interest free loan, for the period between the dates of payment till 
the date on which shares were actually allotted, and partly as capital 
contribution, i.e. after the subscribed shares were allotted by the 
subsidiaries in which capital contributions were made. No doubt, if 
these transactions are treated as in the nature of lending or borrowing, 
the transactions can be subjected to ALP adjustments, and the ALP so 
computed can be the basis of computing taxable business profits of the 
assessee, but the core issue before us is whether such a deeming 
fiction is envisaged under the scheme of the transfer pricing legislation 
or on the facts of this case. We do not find so. We do not find any 
provision in law enabling such deeming fiction. What is before us is a 
transaction of capital subscription, its character as such is not in 
dispute and yet it has been treated as partly of the nature of interest 
free loan on the ground that there has been a delay in allotment of 
shares. On facts of this case also, there is no finding about what is the 
reasonable and permissible time period for allotment of shares, and 
even if one was to assume that there was an unreasonable delay in 
allotment of shares, the capital contribution could have, at best, been 
treated as an interest free loan for such a period of ‘inordinate delay’ 
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and not the entire period between the date of making the payment and 
date of allotment of shares. Even if ALP determination was to be done 
in respect of such deemed interest free loan on allotment of shares 
under the CUP method, as has been claimed to have been done in this 
case, it was to be done on the basis as to what would have been 
interest payable to an unrelated share applicant if, despite having made 
the payment of share application money, the applicant is not allotted 
the shares. That aspect of the matter is determined by the relevant 
statute. This situation is not in purl materia with an interest free loan 
on commercial basis between the share applicant and the company to 
which capital contribution is being made. On these facts, it was 
unreasonable and inappropriate to treat the transaction as partly in the 
nature of interest free loan to the AE. Since the TPO has not brought on 
record anything to show that an unrelated share applicant was to be 
paid any interest for the period between making the share application 
payment and allotment of shares, the very foundation of impugned ALP 
adjustment is devoid of legally sustainable merits.” 

  
 7. As the issue involved in ground No. 2 of the present appeals as well as 

all the material facts relevant thereto are similar to the case of Bharti Airtel 

Limited (supra) decided by the Tribunal, we respectfully follow the said 

decision of the co-ordinate Bench of this Tribunal and delete the addition 

made by the A.O./TPO and sustained by the ld. CIT(A) by way of TP 

adjustment on account of interest chargeable on the amount of share 

application money paid by the assessee and lying unutilized with its AE 

treating the same as the transaction of loan.  Ground No. 2 of the assessee’s 

appeals for both the years under consideration is accordingly allowed. 

  
 8. As a result of our decision rendered on the issue raised in ground No. 2 

deleting the addition made on account of TP adjustment in both the years 

under consideration, the issue raised by the assessee in ground No. 1 of these 

appeals challenging the validity of assessment made by the A.O. u/s 143(3) 

r.w.s. 147 of the Act has become infructuous or academic.  We therefore do 

not consider it necessary or expedient to adjudicate upon the same.               
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9. In the result, both the appeals of the assessee are treated as allowed as 

indicated above.   
   

          Order pronounced in the open court on 11th June,  2014. 

      आदेश क) घोषणा खलेु �यायालय म/ 0दनांकः  11-06-2014  को क) गई । 

                                                                                                              
                                                                                     

                                    Sd/-                          sd/-                                                                                    

                (AMIT SHUKLA)                                             (P.M. JAGTAP) 

      �या�यक सद�य JUDICIAL MEMBER                          लेखा सद�य / ACCOUNTANT MEMBER 

 

मुंबई Mumbai;      0दनांक  Dated 11-06-2014. 

 
  
 व.�न.स./ RK  , Sr. PS 
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6. गाड@ फाईल / Guard file. 

                       आदेशानसुार/ BY ORDER, 
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आयकर अपील
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