C/SCA/2866/2014 JUDGMENT

IN THE HIGH COURT OF GUJARAT AT AHMEDABAD

SPECIAL CIVIL APPLICATION NO. 2866 of 2014

FOR APPROVAL AND SIGNATURE:

HONOURABLE MR.JUSTICE AKIL KURESHI

and
HONOURABLE MS JUSTICE SONIA GOKANI

1 Whether Reporters of Local Papers may be allowed to see
the judgment ?

2 To be referred to the Reporter or not ?

3 Whether their Lordships wish to see the fair copy of the
judgment ?

4  Whether this case involves a substantial question of law as
to the interpretation of the Constitution of India, 1950 or any
order made thereunder ?

5 Whether it is to be circulated to the civil judge ?

SADGURU CONSTRUCTION CO. & 1....Petitioner(s)
Versus
UNION OF INDIA & 2....Respondent(s)

Appearance:

MR PARESH M DAVE, ADVOCATE for the Petitioner(s) No. 1 - 2
MR RITURAJ M MEENA, ADVOCATE for the Respondent(s) No. 1
MR YN RAVANI, ADVOCATE for the Respondent(s) No. 2
NOTICE SERVED BY DS for the Respondent(s) No. 3

CORAM: HONOURABLE MR.JUSTICE AKIL KURESHI
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C/SCA/2866/2014 JUDGMENT

and
HONOURABLE MS JUSTICE SONIA GOKANI

Dates : 24/04/2014 & 1/05/2014

ORAL JUDGMENT
(PER : HONOURABLE MR.JUSTICE AKIL KURESHI)

1. Petitioners have challenged an order dated
31.12.2013 passed by the Deputy Conm ssioner of
Service Tax, Rajkot as a designated authority under
the Service Tax Voluntary Conpliance Encouragenent
Schenme, 2013 (hereinafter referred to as “the Schene”)
framed under Chapter VI of the Finance Act, 2013. The
petitioners have further prayed that the designated
authority should issue fresh acknow edgnent in the
prescribed form of the petitioners’ tax liability of
Rs. 45, 76, 476/ - in terns of t he petitioners’
declaration dated 30.12.2013. The petitioners have
al so questioned the validity of the clarification to
point No.8 in a circular dated 8.8.2013 issued by the
Central Board of Excise and Custons (“CBEC' for

short).

2. Brief facts are as under: -
2.1 Petitioner No.l1l is a partnership firm engaged in

t he business of construction. Petitioner No.2 IS one
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C/SCA/2866/2014 JUDGMENT

of its partners. On 8.3.2013 preventive officers of

the Service Tax Departnment conducted inquiry at the
prem ses of the petitioners regarding the petitioners’

unpai d service tax dues. St at enent s of t he
representatives of the firm were recorded. Docunents
and registers were seized. According to the
petitioners various post dated cheques were taken from
the petitioners under duress. Against such post dated
cheques during the period between 9.3.2013 to
15.4.2013, the petitioners deposited total sum of

Rs.35.51 lakhs with the department. On 14.7.2013 the
petitioners deposited further amount with the
departnment so that inclusive of the previous deposit

of Rs.35.51 lakhs, the total deposit wth the
depart nent made by t he petitioners came to
Rs.47,79,770/-. This was towards the petitioners’

unpaid service tax liability upto 31.3.2013 as per the

cal cul ati ons of the departnent.

3. Under the Finance Act, 2013, the legislature
i ntroduced the said Schenme of 2013 under Chapter VI of
the Act. Under certain circunstances a person could
make a declaration to the designated authority of his

tax dues. Upon acceptance of such declaration the
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C/SCA/2866/2014 JUDGMENT

designated authority would grant I munity from
penal ty, interest and other proceedings as per section
108 of the Finance Act, 2013 covering such tax dues.
The controversy is wth regard to the correct
interpretation of term “tax dues” defined in section

105(1) (e) of the Finance Act, 2013.

4. On 24.8.2013 the petitioners declared tax dues of
Rs. 43,61, 719/-. The petitioners filed a revised
declaration on 30.12.2013 and revised the anmount of
tax dues to Rs.45,76,476/-. This anount included the
sum of Rs.35.51 |akhs deposited by the petitioners
with the departnent between 9.3.2013 till 15.4.2013.
Case of the petitioners is that in ternms of section
105(1)(e) tax dues would include any service tax which
remai ned unpaid as on 1.3.2013. Since these anounts
remai ned unpaid on 1.3.2013, it would qualify to be
categorized as tax dues. The case of the departnent,
however, is that these anpbunts were deposited before
10.5.2013 when the Schene was pronulgated. The
declaration of anmount, therefore, could not be a
decl aration under the Schenme. On such premse the
designated authority issued a show cause notice on

13.9.2013 calling upon the petitioners to clarify the
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C/SCA/2866/2014 JUDGMENT

foll ow ng issue: -

5.

under

13

On perusal of the application nade by you,
it is seen that a preventive case was booked by
HQ preventive wing Rajkot on 08.03.2013 for
non- paynment of Service Tax dues for the period
from 2008-09 to 2012-13 and you have paid the
Tax dues liability of Rs.35,51,820/- between
the period from 09.03.2013 to 15.04.2013. The
Service Tax Voluntary Conpliance Encouragenent
Schenme (VCES) has <cone into effect from
10. 05.2013. As per the Grcular 170/5/2013-ST
dat ed 08.08. 2013 issued by Mnistry of Finance,
Departnent of Revenue “ if any tax dues” have
been paid prior to the enactnent of the schene,
any liability of interest or penalty thereon
shall be adjudicated as per the provisions of
Chapter V of the Finance Act, 1994 and paid
accordi ngly.

In the present case, you have paid the tax
dues anount prior to enactnent of Voluntary
Conpl i ance Encouragenent Schene i.e. before
10. 05. 2013.

Under the circunstances narrated above,
your claim under VCES, 2013 is l|liable to be
rejected. In case you have any say in the
matter or would like to submt any docunentary
evidences, you nmay renmain present before the
under si gned on 18th or 19th of 20th of Septenber,
2013 at 1100 hrs at the above nentioned
address. In case you do not turn up or no
correspondence is received fromyou in witing
till the above nentioned dates, it wll be
presumed that you do not have a say in the
matter and the decision will be taken ex-parte
on the available records with this office.”

The petitioners replied to such show cause notice

comruni cati on dated 21.9.2013 and cont ended t hat

anount of Rs.31.51 |akhs was deposited after 8.3.2013

. €.

after the cut-off date on 1.3.2013. Such anount,
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C/SCA/2866/2014 JUDGMENT

therefore, would also qualify wunder the Schenme of

2013.

6. The designated authority, however, by his
i mpugned order dated 31.12.2013 acknow edged the
decl aration of the petitioners only to the extent of
tax dues to the tune of Rs.10,24,656/-. This was an
anount we nay recall deposited by the petitioners
after 10.5.2013. In the inpugned order the designated
authority has not assigned any reason. However,
apparently he stuck to his position indicated in the
show cause notice and bifurcated the declaration of
the petitioners in two parts concerning tax dues which
were deposited after 10.5.2013; he accepted the
decl aration. Regarding the anounts deposited before
10.5.2013 but after 1.3.2013 he, as provided in a
clarification contained in circular dated 8.8.2013 and
did not cover the said anmount of Rs.31.51 |akhs under
the certificate of acknow edgnent of the declaration

of the petitioners.

7. After recei ving such acknow edgnent t he
petitioners mnade further representations to the
respondents w thout any response fromthe respondents.

Hence this petition.
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C/SCA/2866/2014 JUDGMENT

8. Lear ned counsel M . Par esh Dave for t he
petitioners taking us through various provisions of
the Schene contended that the |egislature defined the
term “tax dues” in a particular nmanner, which would
i nclude tax dues which remained unpaid on 1.3.2013.
The respondents cannot rely on any circular or
clarification to override statutory provision. The
intention of the legislature while framng the Schene
was clear and was to give benefit to all declarants
covering all tax dues, which remained unpaid on
1.3.2013. He submtted that circular cannot override
statutory provision. In support of his contention, he
relied on the decision of this Court in case of Inter
Continental (India) vs. Union of India reported in
2003 (154) E. L. T. 37(&j.)

Counsel drew our attention to the other simlar
schenmes franed by the Parliament in the past for
conparison. He pointed out that Kar Vivad Samadhan
Schenme, 1998 <contained simlar ammesty provisions
where the term “tax arrear” was defined differently.
Thus, when the Parlianent desired that only that
amount of tax arrear which remai ned unpaid on the date

of the schene would qualify for immunity, it was so
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C/SCA/2866/2014 JUDGMENT

specifically provided in other schenes.

9. On the other hand, |earned counsel Shri Ravani
for the departnment opposed the petition contending
that the intention of the Schenme of 2013 was to give
immunity to the tax declared by a person under the
Scheme. In the present case, the petitioners had
already paid the tax even before the Schene was
promul gated. Quite apart from clarification contained
in the circular dated 8.8.2013 the petitioners’
decl aration qua such ampunts was rightly rejected by

t he designated authority.

10. W nmay, in order to resolve the controversy,
peruse the provisions contained in the Schene of 2013.
The schene was franmed on 10.5.2013 as part of Chapter
VI of Finance Act, 2013. Section 105 contains
definitions. Cause (e) of sub-section(l) of section
105 defines tax dues as under: -

“(e) “tax dues” neans the service tax due or
payabl e under the Chapter or any other anount
due or payable under section 73A thereof, for
the period beginning from the 1st day of
Cctober, 2007 and ending on the 31st day of
Decenber, 2012 including a <cess leviable
t hereon under any other Act for the tinme being
in force, but not paid as on the 1st day of
March, 2013.”
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11. Section 106 of the Finance Act, 2013 pertains to
maki ng of a declaration of tax dues and circunstances
under which such declarations shall be valid, which
section reads as under: -

“106. Person who may nmke declaration of tax
dues.-(1) Any person may declare his tax dues
in respect of which no notice or an order of
determ nati on under section 72 or section 73 or
section 73A of the Chapter has been issued or
made before the 1st day of March, 2013:

Provi ded that any person who has furnished
return under section 70 of the Chapter and
di scl osed his true liability, but has not paid
t he di scl osed anount of service tax or any part

t her eof , shal | not be weligible to rmake
decl aration for the period covered by the said
return:

Provi ded further that where a notice or an
order of determnation has been issued to a
person in respect of any period on any isSsue,
no declaration shall be made of his tax dues on
the sane i ssue for any subsequent peri od.

Were a declaration has been nmde by a
person agai nst (2) whom -
an (a) inquiry or investigation in respect of a
service tax not levied or not paid or short-
| evied or short-paid has been initiated by way
of -

(i) search of prem ses under section 82 of
t he Chapter; or

(ii) issuance of summobns under section 14
of the Central Excise Act, 1944 (1 of 1944), as
made applicable to the Chapter under section 83
t hereof; or

(iit1) requiring production of accounts,
docunents or other evidence under the Chapter
or the rules nmade thereunder; or
an (b) audit has been initiated,

and such inquiry, investigation or audit is
pending as on the 1st day of March, 2013 then
the designated authority shall, by an order,

and for reasons to be recorded in witing,
rej ect such declaration.”
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Section 107 pertains to procedure for making
declaration and paynent of tax dues which reads as

under : -

“107. Procedure for making declaration and
paynment of tax dues.-(1) Subject to the
provisions of this Schenme, a person nmay neke a
declaration to the designated authority on or
before the 31st day of Decenber, 2013 in such
formand in such manner as nmay be prescri bed.

(2) The designated authority shall acknow edge
the declaration in such formand in such manner
as may be prescribed.

(3) The declarant shall, on or before the 31st
day of Decenber, 2013, pay not less than fifty
per cent of the tax dues so decl ared under sub-
section(1l) and submt proof of such paynent to
t he designated authority.

(4) The tax dues or part thereof remaining to
be paid after the paynment made under sub-
section(3) shall be paid by the declarant on or
bef ore the 30t" day of June, 2014:

Provi ded that where the declarant fails to
pay said tax dues or part thereof on or before
the said date, he shall pay the sane on or
before the 31st day of Decenber, 2014 along with
Iinterest thereon, at such rate as is fixed
under section 75 or, as the case nmay Dbe,
section 73B of the Chapter for the period of
delay starting fromthe 1st day of July, 2014.

(5) Notwi thstandi ng anything contained in sub-
section(3) and sub-section(4), any service tax
whi ch becones due or payable by the decl arant
for the nonth of January, 2013 and subsequent
nonths shall be paid by himin accordance wth
the provisions of the Chapter and accordingly,
interest for delay in paynent thereof, shall
al so be payabl e under the Chapter
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(6) The declarant shall furnish to the
designated authority details of paynent nade
fromtime to time under this Schene along with
a copy of acknow edgnent issued to him under
sub-section(2).

(7) On furnishing the details of full paynent
of declared tax dues and the interest, if any,
payabl e under the proviso to sub-section(4),
the designated authority shall I ssue an
acknow edgnent of discharge of such dues to the
declarant in such form and in such manner as
may be prescribed.”

13. Section 108 pertains to immunity from penalty,
I nterest and ot her proceedi ngs and reads as under: -

“108. Immunity from penalty, interest and
ot her proceedi ngs. - (1) Not wi t hst andi ng
anything contained in any provision of the
Chapter, the declarant, upon paynment of the tax
dues declared by him under sub-section(l) of
section 107 and the interest payable under the
proviso to sub-section(4) thereof, shall get
immunity from penalty, interest or any other
proceedi ng under the Chapter.

(2) Subject to the provisions of section 111,
a declaration nmade under sub-section (1) of
section 107 shall becone conclusive upon
I ssuance of acknowl edgnent of discharge under
sub-section (7) of section 107 and no natter
shal|l be reopened thereafter in any proceedi ngs
under the Chapter before any authority or court
relating to the period covered by such
decl aration.”

14. Section 114 of Finance Act, 2013 authorizes the
Central Governnent by issuing notification to nake

rules for carrying out the provisions of the Schene.
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In exercise of such powers, the Central Governnment has
framed the rules called Service Tax Voluntary

Conpl i ance Encouragenent Rul es, 2013.

15. From the provisions contained in the Schene of
2013, it can be seen that in terns of sub-section (1)
of section 106 any person can make declaration of his
tax dues in respect of which no notice or an order of
determ nation under sections 72 or 73 or 73A of the
Fi nance Act, 1994 has been issued before 1.3.2013.
Sub-section (2) of section 106 essentially provides
that in cases where any inquiry or investigation
against declarant is initiated for non-paynent or
short-paynent of service tax dues which is pending on
1.3.2013, the designated authority would reject the

13

declaration of such a person. In turn, the term “tax
dues” defined under section 105(1)(e) nmeans service
tax or tax payable for the period between 1.10.2007 to

31.12.2012 but not paid as on 1.3.2013.

16. Conbined reading of section 106 wth section
105(1)(e) would nmake it clear that the position of a
declarant vis-a-vis his service tax dues would have to
be ascertained as on 1.3.2013. If any proceedings for

determ nation of the tax dues of a person have been
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initiated before 1.3.2013, declaration of such a
person woul d not be accepted. Likew se, arrear of tax
whi ch could be declared in such declaration would be
the service tax due or payable for the period between
1.10.2007 to 31.12.2012 and which sum is not paid
before 1.3.2013. In plain terns, therefore, if any
service tax is due and payable by a person for the
aforesaid period, the sane would be included in the
definition of the expression “tax dues” if the sane

has not been paid as on 1.3.2013.

17. In the present case, admttedly the disputed
anount of taxes were deposited by the petitioners with
the departnent after 1.3.2013. However, the sane
havi ng been deposited before 10.5.2013 that is the
date on which the schene was franed, the departnent
contends that such anmount cannot form part of the
decl aration under the Schenme. In our opinion, the
contention ignores the statutory provisions contained
in the Schene of 2013. As we have noticed, the
decl aration can be nmade in ternms of section 106 of tax
dues. The term“tax dues” is defined in section 105(1)
(e). If we accept the stand of the departnent that any

tax which is deposited before 10.5.2013 cannot form
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part of a declaration, the sane would substantially
mutilate the definition of term “tax dues’ contained
in section 105(1)(e). If the intention of the
| egislature was to exclude any tax deposited before
the framng of the schene, the sane could have been
provided in plain |anguage. On the contrary, the
| egi sl ature excluded from the purview of declaration
only those taxes which were already paid by 1.3.2013.
The period between 1.3.2013 and 10.5.2013 would, by
necessary application of the provision of the scheneg,
be covered for declaration under the Schenme itself. In
our understanding, for a valid declaration two of the
essential conditions were that the proceedings for
either declaration or recovery of the tax dues shoul d
not be pending on 1.3.2013 and secondly that the tax
shoul d not have been deposited before the said date.
In the present case, both the conditions were

fulfilled.

18. The respondents, as we have noticed, rely on
clarification issued by CBEC in the circular dated
8.8.2013. In response to a query whether the person
who has nade the paynent of tax dues before the Schene

was notified and would later on make a declaration
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under the Schene, would such a declaration be valid,
the response was that the imunity from interest and
penalty is only for tax dues declared under the
Schenme. [If any tax has been paid prior to the
enactnent of the Schene, liability of interest and
penalty would be adjudicated as per the Finance Act,
1994. For several reasons this clarification cannot be
pressed in service in the present case. It is well
settled in law that an authority cannot, through a
circular or clarification, override the provisions of
the statute. If the clarification thus runs counter to
the statutory provision, the sane would be invalid. W
have already held that the Schene permits a person to
declare his tax dues, even the anount deposited before
10.5.2013, as long as the sane was done after
1.3.2013. If the concept of making a declaration under
the Schene which cannot be done till the Scheme is
formulated is brought into operation, the very sane
clarification to Point No.4 would run counter to this
principle. The query here was whether a party agai nst
whom an inquiry, investigation or audit has been
initiated after 1.3.2013 can nmake declaration under
the schene? Answer to the question was, there is no

bar fromfiling of a declaration in such cases.
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19. There is one nore reason why the said
clarification wuld not cover the case of the
petitioners. The query was concerning a person who
has nade paynment of his tax dues before the Schene was
framed. In the present case, the anount of Rs.35.51
| akhs deposited after 1.3.2013 at the relevant tine
was never offered as a tax by the petitioners. The

sanme was only deposited under duress.

20. Under ordinary circunstances, therefore, the
petitioners would have contested the departnent’s
assertion that certain service tax was short paid. The
departnment, therefore, would have initiated show cause
notice proceedings for adjudication and recovery of
taxes. The petitioners would have full opportunity to
contest such claim of the departnent. Only thereafter
t he adj udi cati ng aut hority coul d have passed
appropriate order. Only if the demand was confirned,
that the petitioners’ tax liability would have been
crystallized. In the present case, till the Schene was
framed the anmount thus remained with the departnent by
way of a deposit. Once the schene was franed, the
petitioners nmade a declaration and even included such

sum of Rs. 35.51 | akhs by way of a declaration of their
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tax dues. Thus the admssion on the part of the
petitioners that the service tax was short-paid, cane
only by way of declaration under the Schene. The
clarification thus even for this reason would not

cover the situation on hand.

21. In the result, the inmpugned comunication dated
31.12. 2013 annexed at Annexure-K to the petition is
quashed to the extent the designated authority failed
to cover the additional sum of Rs.35.51 |akhs agai nst
the item “tax dues” declared. The said authority
shall, therefore, issue afresh acknow edgnent or anend
t he acknow edgnent forwarded to the petitioners under
communi cation dated 31.12.2013 so as to include the
said additional sum of Rs.31.51 |akhs as tax dues
declared in addition to Rs. 10, 24,656/- for which such
acknowl edgnent has already been issued. Petition is

allowed. Rule is nade absolute to the above extent.

(AKIL KURESHI, J.)

(MS SONIA GOKANI, J.)
SUDHIR
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