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O R D E R 

 
Per Vijay Pal Rao,JM : 

 
This appeal by the assessee is directed against the order dated 

17-6-2011 of the learned CIT(A)-39, Mumbai, for the Assessment Year 

2004-05. 

 

Heard on the question of condonation of delay. 

2. There is a delay of 183 days in filing the present appeal by the 

assessee. The assessee has filed an application for condonation of 

delay along with affidavit of the sassessee as well as the person 

concern working in M/s Kailash Chand Jain & Co., Chartered 

Accountants. www.taxguru.in
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2.1 We have heard the learned counsel for the assessee as well as 

learned DR and carefully perused the application as well as affidavits 

filed by the assessee for condonation of delay. The learned AR of the 

assessee has submitted that after receiving the impugned order of the 

CIT(A), the assessee handed over the relevant papers to its Chartered 

Accountant M/s Kailash Chand Jain & Co. for preparation of appeal. 

After the lapse of considerable time when the assessee enquired from 

the office of Chartered Accountant, it was found that the appeal was not 

prepared and thereafter the assessee took the steps to file the appeal 

immediately without any further delay. The assessee in this respect has 

filed an affidavit of one Ms. Malathy M. Pillai, the concern person 

handling the case of the assessee in the office of the Chartered 

Accountant, M/s Kailash Chand Jain & Co. It has been stated that due 

to some inadvertent oversight, she failed to make an entry in the appeal 

register maintained in the office and, therefore, the appeal could not be 

filed within the period of limitation. The assessee has also corroborated 

the reasons explaining the delay by filing the affidavit of its Director, 

namely, Vijay Singh Baid.  

 

2.2 On the other hand, learned DR has vehemently objected to the 

condonation of delay. 

 

2.3 Having considered the rival submissions and facts of the case, 

we found that the assessee has explained a reasonable cause for not 

filing the appeal within the period of limitation as there was an 
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inadvertent mistake at the office of the Chartered Accountant of the 

assessee as explained in the affidavit. It is always a question as to 

whether the explanation and reason for delay was bonafide or was 

merely a device to cover an ulterior purpose or an underhand attempt 

to save the limitation. When it is brought on record that the party has 

not acted in malafide but the reasons explained are factually correct, 

then the court should be liberal in construing the sufficient cause and 

should lean in favour of such party. Whenever substantial justice and 

technical consideration are opposed to each other, case of substantial 

justice has to be preferred and justice oriented approach has to be 

taken while deciding the matter on codonation of delay. However, this 

does not mean that a litigant gets free licence to approach the court at 

its will. In the case in hand, we find that the reasons explained by the 

assessee are not malafide or a device to cover the ulterior purpose as 

there is nothing on record to infer that by filing a belated appeal the 

assessee could have achieved an ulterior purpose. Accordingly, we are 

satisfied with the reasons explained by the assessee that the assessee 

was having sufficient cause for not filing the appeal within the period of 

limitation. Hence, we condone the delay of 183 days in filing the 

present appeal. 

 

Heard on merit of the appeal.  

 

3. The assessee in its appeal has raised the following grounds :- 

"1. On the facts and circumstances of the appellant’s case and 
in law the Ld. CIT(A) erred in confirming the addition of www.taxguru.in
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Rs.95,00,000/- made by the Ld. A.O. on account of alleged 
unexplained cash credit by invoking the provisions of section 
68 of the Income Tax Act, 1961.” 

 

4. The concise facts giving rise to the appeal of the assessee are 

that the assessee is a private limited company engaged in the business 

of manufacturing of embroidery laces. During the assessment 

proceedings, the AO noted that in the balance sheet as on 31-3-2004, 

the assessee has received share capital to the tune of Rs.51,50,000/- 

and Rs.1,21,50,000/- as share premium. The assessee was asked by 

the AO to produce the complete name, full address of the shareholders, 

the amount received from them, PAN and Income Tax particulars of the 

shareholders as well as mode of share capital including premium. In 

response, the assessee filed the details vide letter dated 13-11-2006. 

From the details furnished by the assessee the AO noted that the 

majority of the shareholders were from Kolkata. Accordingly, a letter 

dated 15-11-2006 was issued to the ADIT(Investigation Unit) Kolkata to 

conduct an enquiry with regard to the identity of the creditors, 

genuineness of the transactions and creditworthiness of the creditors. 

The ADIT(Inv.) Kolkata submitted enquiry report, wherein it has been 

stated that for verification of the creditors, summons under Section 131 

were issued to the parties. Since there was no compliance of summons 

and the whereabouts of the parties could not be located as far as five 

creditors and, therefore, it was observed that the existence of the 

parties appears to be doubtful. In case of two creditors the summons 

were duly served and in response the representative of the creditors 
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were appeared before the ADIT (Investigation), Kolkata, however, it 

was observed in the report that these companies were only paper 

company and used by the assessee to bring its unaccounted money 

back in the form of share capital. Based on the report of the 

ADIT(Investigation) Kolkata, the AO made an addition of Rs.95 lakhs as 

unexplained cash credit under Section 68 of the Act. This addition was 

made in respect of share application money with premium claimed to 

have been received from 7 parties, out of total 13 parties.  

 

5. On appeal, the CIT(A) has confirmed the addition made by the 

AO. 

 

6. Before us, learned AR of the assessee has submitted that these 

7 parties are not bogus but the companies are duly identified and are in 

existence beyond any doubt. The authorities below have relied upon 

the general observation made by the ADIT(Inv.) Kolkata without giving 

any opportunity to the assessee. He has further submitted that the said 

report cannot be used against the assessee unless supported by a 

conclusive evidence. Learned AR has heavily relied upon the decision 

of the Hon’ble Apex Court in the case of CIT Vs. Lovely Exports (P) 

Ltd., reported in 216 CTR 195 and submitted that the Hon’ble Apex 

Court had held that if the share application money is received by the 

assessee company from alleged bogus shareholders whose names are 

given to the AO then the department is free to proceed to reopen their 

individual assessment in accordance with law but it cannot be regarded 

as undisclosed income of the assessee company. He has relied upon 
www.taxguru.in
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the decision of the Hon’ble Punjab & Haryana High Court in the case of 

DCIT Vs. G.P. International Limited, reported in (2010) 325 ITR 

25(P&H) and submitted that the Hon’ble High Court has held that 

merely because some of the persons did not response to the notice 

issued by the AO under Section 133(6) of the Act, it could not be taken 

that transaction is not genuine. Therefore, the amount could not be 

added as unexplained income in the hands of the assessee. Learned 

AR has referred to the details of the share application received from the 

7 parties and submitted that the assessee has furnished confirmation 

from all these parties, balance sheet and profit & loss account, return of 

income, share application form, allotment letter, share certificate and 

copies of bank statement of these parties, etc., to show the 

genuineness of the transaction and creditworthiness of the creditors. 

Learned AR has forcefully contended that by producing all relevant 

records, the assessee has discharged its onus on identity of the 

creditor, genuineness of the transaction and creditworthiness of the 

creditors. Learned AR further submitted that the summons issued to 

these seven parties were dully served, however, only two parties have 

responded to the notice issued by the ADIT(Investigation), Kolkata and 

remaining 5 did not response to the notice. Merely because no 

response was received from the creditors, it cannot be said that the 

transaction is not genuine. He has relied upon the decision of the 

Hon’ble Delhi High Court in the case of CIT Vs. Orbital 

Communication (P) Ltd., reported in (2010) 327 ITR 560 and 
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submitted that the Hon’ble High Court has held that substantial 

evidence was produced by the assessee to prove the creditworthiness 

of the creditors and genuineness of the share application. Mere failure 

to produce the creditor is not material, hence, the money cannot be 

regarded as an undisclosed income. Learned AR has contended that 

the assessee has produced all the relevant evidence to establish the 

identity and creditworthiness of the creditors as well as the 

genuineness of the transaction. To discharge its onus, the assessee 

has produced PAN of all the creditors along with confirmation, bank 

statement showing payment of share application money and, therefore, 

the assessee has proved beyond any doubt the identity and 

creditworthiness of the creditors. Since the assessee has produced all 

the relevant record regarding issues and allotment of shares to these 

parties by filing the share application form, allotment letter, share 

certificate, therefore, the transaction cannot be regarded as non-

genuine.  Learned AR has further submitted that from the books of 

account and mainly the balance sheet and profit & loss account, it was 

brought to the notice of the authorities below that these creditors were  

having sufficient funds for investing in the shares of the assessee. 

Learned AR has referred to the assessee’s submission and explanation 

before the CIT(A) and submitted that for each and every 7 creditors, the 

assessee has filed all the details to prove its claim as genuine. The 

authorities below heavily relied upon the report of the 

ADIT(Investigation) Kolkata, which has doubted the existence of these 
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companies, which is contrary to the evidence produced by the 

assessee. He has relied upon the decision of the Hon’ble Madhya 

Pradesh High Court in the case of CIT Vs. STL Extrusion (P) Ltd., 

reported in (2011) 333 ITR 269 (MPHC) and submitted that when the 

assessee has provided to the assessing authority the name, address, 

date of filing of the share application and number of shares applied by 

each shareholder, addition under Section 68 of the Act, cannot be 

made. He has also relied upon the decision of Hon’ble Gujarat High 

Court in the case of Hindustan Inks & Resins Ltd. Vs. DCIT, 

reported in  (2011) 60 DTR 18 (Guj. HC) and submitted that in the 

aforesaid case the Hon’ble High Court has held that the assessee 

having established identity of shareholders, addition under Section 68 

could not be made on the ground that the assessee failed to explain the 

source of creditor. The department was free to proceed against 

shareholders in accordance with law. Learned AR has submitted that 

the assessee has proved the source of investment by producing the 

confirmation of the parties, their income tax returns and bank details. 

Accordingly, the assessee has discharged its onus of proving the 

genuineness of the transaction, creditworthiness and identity of the 

creditors. He has also relied upon the following decisions:- 

i) CIT Vs. Gangeshwari Metal (P) Ltd., reported in (2013) 
30 taxmann.com 328(Delhi); 

ii) Earthmetal Electrical Pvt. Ltd., decided in Civil Appeal 
No.618 of 2010 dtd. 30/07/2010 by the Hon’ble 
Supreme Court. 

 

7. On the other hand, learned DR relied upon the impugned order of 

the CIT(A) and submitted that these parties are having same address, www.taxguru.in
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which shows that companies were not in existence in real sense but 

only on papers. He has further submitted that onus is on the assessee 

to prove the genuineness of the transaction. The investigation carried 

out by the ADIT(Investigation) Kolkata, goes to show that all these 7 

creditors are used by the assessee for bringing its unaccounted money 

in the books.  

 

8. In rebuttal, learned AR has submitted that the decision relied 

upon by the CIT(A) in the case of M/s Earthmetal Electrical Pvt. Ltd. 

has been reversed by the Hon’ble Supreme Court. He has filed the 

copy of the decision of the Hon’ble Supreme Court.  

 

9. We have given our thoughtful consideration to the submissions 

advanced at the hands of the learned AR for the assessee as well as 

learned DR for the Department and also considered the relevant 

material placed on record. The assessee has received share capital 

and share premium from 13 parties, out of which 7 parties belong to 

Kolkata. The AO has decided to conduct an enquiry in respect of the 7 

parties belong to Kolkata by writing a letter dated 15-11-2006 to 

ADIT(Inv.) Kolkata. The details of 7 parties from Kolkata are as under :- 

Sl.
No. 

Name of the Shareholders Share 
Capital 

(Rs.) 

Share 
Premium 

(Rs.) 

1. M/s Century Commo Trade Pvt. Ltd., 
174, Rabindra Sarani, Kolkata-7 

150000 1350000 

2. M/s Fedder Tie up Pvt. Ltd., 174 
Rabindra Sarani, Kolkata-7 

100000 900000 

3. M/s Nahar Viniyog Pvt. Ltd., 1, Old 
House Corner, 2nd Floor, Kolkata-7 

150000 1350000 

4. M/s Prime Capital Market Ltd. P27, 
Princess Street, 3rd Floor, Kokata-72 

100000 900000 

5. M/s Sigma Suppliers Pvt. Ltd. 27, 
Brabourne Road, Kolkata-1 

150000 1350000 
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6. M/s Sunshine Sales Pvt. Ltd., 27, 
Brabourne Road, Kolkata-1 

100000 900000 

7. M/s Universal Multimedia Ltd. 27, 
Brabourne Road, Kolkata-1 

150000 1350000 

  

The ADIT(Inv.) Kolkata sent its report vide letter dated 20-12-2006, 

which has been reproduced by the AO. The AO by relying upon the 

report of the ADIT(Inv.) Kolkata has made the addition of share capital 

and premium amount in respect of these seven parties under Section 

68 of the Act. We will analyze partywise report and basis of 

disallowance as well as the evidences/material produced by the 

assessee in support of its claim as under :- 

(i) M/s Century Commo Trade Pvt. Ltd. : The summons under 

Section 131 were issued but there was no response from the 

said party as per the report of the ADIT(Inv.) Kolkata. Even 

the Inspector was unable to locate the party. Accordingly, it 

was observed in the report that the existence of the party 

appears to be doubtful. 

 

(ii) M/s Fedder Tie Up Pvt. Ltd. : The report of the ADIT (Inv.) 

Kolkata is identical in verbatim as in the case of M/s Century 

Como Trade Pvt. Ltd. Accordingly, the existence of the party 

was doubted. 

 

(iii) M/s Nahar Viniyog Pvt. Ltd., (iv) M/s Sunshine Sales Pvt. 

Ltd. & (v) M/s Sigma Suppliers Pvt. Ltd. : The report of the 

ADIT (Inv.) in respect of these three parties also similar to 
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that of two other as noted above and the existence of these 

parties were also doubted by the ADIT(Inv.) in its report.  

It is pertinent to note that though this report is a good evidence with the 

AO to doubt the existence of the parties, however, when the assessee 

has produced all the relevant evidence and material, which is sufficient 

to prove the existence, identity, creditworthiness of the parties then it 

was the duty and burden on the AO to disprove the evidence produced 

by the assessee. We find from the record that in all these five parties, 

the assessee has produced PAN, Acknowledgement of Income Tax 

Return filed by these parties, confirmation letter from these parties, 

whereby it has been confirmed that they have applied for shares of the 

assessee company and the respective payments were made towards 

share application. The assessee has also filed the bank account of 

these parties to show the availability of fund and the payment from the 

bank account. Apart from this, the assessee has also produced the 

book of accounts of these parties to show the financial soundness of 

the parties and sufficient amount of reserve and surplus as well as 

capital of these companies. Thus, it is clear from the evidence 

produced by the assessee that the parties were very much in existence 

as these parties were assessed to income tax. The assessee has 

produced respective PAN and Income Tax Return along with other 

details. It is manifest from the evidence produced by the assessee that 

existence/identity and creditworthiness of the parties cannot be 

doubted. Thus, it appears that the report of the ADIT(Inv.) Kolkata in 
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respect of these five parties, is contrary to the fact proved by the 

assessee with tangible and material evidence brought on record. Once 

the assessee has discharged its burden by producing the relevant 

evidence, then the onus is shifted on the AO to disprove the evidence 

produced by the assessee. In the case in hand, the AO has not proved 

that the evidence produced by the assessee is either bogus or false. 

The addition has been made by the AO only on the basis of doubt 

regarding the existence of the parties, which in our view, is absolutely 

contrary to the facts brought on record by the assessee and it goes 

uncontroverted as the AO has not brought any contrary record or facts. 

Further, the assessee has also produced all the relevant evidences and 

record of allotment of shares to these parties, such as the share 

application form, allotment letter and the share certificate issued by the 

assessee to these parties. The similar allotment made by the assessee 

to other six parties has been accepted by the department and the 

question has been raised only against these 7 parties, which are from 

Kolkata.  

 

10. Now, we turn to analyse the facts in respect of two other parties, 

namely, M/s Prime Capital Market ltd. and M/s universal Multimedia 

Ltd.. In its report, the ADIT(Inv.) Kolkata has mentioned that in 

response to notice the representative of these parties appeared. Copy 

of bank statement, copy of allotment of shares were produced before 

the ADIT, however, the ADIT(Inv.) found from the bank statement that 

before issuing the cheques of the share application money, substantial www.taxguru.in
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amounts were deposited in respective of bank accounts through 

cheques and only on the basis of the fact that the substantial amounts 

were deposited through cheques prior to issuing the share application 

money, the ADIT(Inv.) has observed that the assessee has utilized 

these parties to bring its unaccounted money back in the form of share 

capital in their books of accounts. It appears that the investigation 

report of the ADIT(Inv.) is inconclusive and it is only an inference has 

been made on the basis of the fact that a substantial amount has been 

deposited in respective bank account through cheques before the share 

application money was paid to the assessee. The observation of the 

ADIT(Inv.), in our view, is purely based on an imagination and 

assumption and not based on the correct and real facts because there 

is no other enquiry conducted by the ADIT(Inv.) Kolkata to find out as 

from where these cheques were deposited in the accounts of these two 

parties. Merely because the cheques were deposited in the respective 

accounts would not lead to the conclusion that these cheques money 

was the assessee’s own money routed through these parties until and 

unless it is found in the enquiry and substantiated with the facts and 

material. This is but natural that whenever a large payment is to be 

made, funds are to be arranged and, therefore, if an amount through 

cheque is deposited in the bank account before making the payment of 

share application money, in absence of any fact, material or finding, it 

cannot be said that the said money is assessee’s own money.  
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11. We further note that the assessee produced the balance sheet, 

profit and loss account, income tax return, PAN and confirmation from 

these parties, which clearly discharge the assessee from its onus to 

prove its claim. When the assessee has brought on record the relevant 

evidence including the balance sheet and profit & loss account and 

return of income of these parties, then in the absence of proving 

contrary by the AO these material evidence cannot be brushed aside 

merely on the basis of suspicious. Even otherwise, when the assessee 

has produced the share application form, allotment letter, share 

certificate as well as bank account, then the genuineness of the 

transaction cannot be doubted in the absence of any contrary finding. 

The evidence produced by the assessee is even otherwise cannot be 

doubted when the return of income is already by the parties are on the 

record of the department. Thus, we find that the disallowance of the 

claim of the assessee and addition made by the AO under Section 68 is 

purely based on assumption, guess work without substantiated by any 

evidence or material. This is not a case of bogus shareholders as all 

these parties are the company, which are in existence and subjected to 

Income Tax as the assessee has produced the relevant evidence. 

Therefore, when the assessee has produced all the relevant evidences, 

and if the department has doubted the source of the share application 

money, then it is free to take necessary action in respect of these 

parties. The Hon’ble Supreme Court in the case of CIT Vs. Lovely 

Exports Pvt. Ltd. (supra), has held that if the share application money 
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is received by the assessee company from alleged bogus shareholders 

whose names are given to the AO then the department is free to 

proceed to reopen their individual assessment in accordance with law 

but it cannot be regarded as undisclosed income of the assessee 

company. There is nothing on record to show that these transactions of 

allotment of share is a sham transaction, then the department cannot 

treat the said share capital money as undisclosed income of the 

assessee. 

 

12. In view of the above discussion as well as facts and 

circumstances of the case, we are of the considered opinion that the 

addition made by the AO under Section 68 of the Act is not justified and 

the same is hereby deleted. 

 

 

13. In the result, the appeal of the assessee is allowed. 

 

  

Order pronounced in the open court on  07/02/2014.   

/2014     

 Sd/-  

 ( ) 

(RAJENDRA) 

       Sd/-    

          (  ) 

            (VIJAY PAL RAO) 
 

 / ACCOUNTANT MEMBER  / JUDICIAL MEMBER  

 

 Mumbai;   Dated :    07/02/2014 

/pkm,  PS 

www.taxguru.in



 

ITA No.1867/12 

 

16 

 
 

Copy of the Order forwarded  to :   

                     
 / BY 

ORDER, 
 
 
 

  

(Asstt.
Registrar) 

 /  ITAT, Mumbai 
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